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Q.  Now,  was  there  any  other  form  of  mechanism — 

The  COURT. — Are  you  going  to  put  in  a  drawing 
of  that  plate? 

Mr.  ACKER.— I  think  that  Mr.  Lyon  stated  that 
Mr.  Knight  had  supplied  it. 

The  COURT.— I  know,  but  I  wanted  to  know  if 
you  were  going  to  let  this  stand  as  it  is,  or  put  in  a 
different  drawing. 

Mr.  ACKER.— This  sketch  of  Mr.  Knight's,  Mr. 
Parker  says,  correctly  represents  the  plate. 

The  COURT. — Then,  there  is  no  need  of  any  fur- 
ther testimony  about  it. 

Q.  (By  Mr.  ACKER.)  Please  state  whether 
means  other  than  the  adjustable  plate  which  you 
have  referred  to  were  employed  in  the  said  machine 
for  varying  the  grade  outlets  of  the  sizer. 

Mr.  LYON. — That  is  objected  to  as  leading  and 
suggestive. 

The  COURT.— I  will  overrule  it. 

Mr.  LYON. — Note  an  exception. 

A.  There  is  no  other  means  provided. 

Q.  (By  Mr.  ACKER.)  Please  explain  how  the 
fruit  flowed  from  the  grade  outlets  of  the  sizer 
toward  the  receiving  bins  for  the  sized  fruit  ?     [436] 

A.  Why,  the  fruit  after  it  was  sized  went  through 
the  aperture  and  by  gravity  run  into  the  bins.  When 
the  fruit  piled  up  at  one  point  in  the  bin,  we  some- 
times pulled  it  down  with  our  hands,  which  was  the 
quickest  way  of  doing  it,  and  sometimes  we  put  in  a 
barrier  to  send  the  fruit  to  another  point  in  the  bin 
so  as  to  even  the  fruit  out. 
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Q.  Then  if  I  understand  you  correctly,  if  the  fruit, 
for  instance,  was  piling  up  in  a  bin,  you  could  move 
it  down  by  hand  to  distribute  in  that  bin  ? 

A.  Yes,  sir. 

Q.  And  then  if  I  understand  you  correctly,  at  other 
times  you  would  employ  what  has  been  termed  a  bar- 
rier for  accomplishing  that  purpose  for  piling  the 
fruit  into  the  bin  at  any  one  point  ?        A.  Yes,  sir. 

Q.  How  were  those  barriers  arranged?  Were 
they  permanently  fixed  to  the  machine,  or  were  they 
detachably  connected  thereto? 

A.  They  were  detachable  at  will;  we  could  take 
them  off  or  put  them  in  as  we  wanted. 

The  COURT. — There  doesn't  seem  to  be  any  con- 
troversy about  that,  Mr.  Acker. 

Q.  (By  Mr.  ACKER.)  Please  examine  complain- 
ant's photo  exhibit  number  5  and  state  whether  or 
not  during  the  operation  of  the  machines  and  while 
under  your  control,  whether  the  barrier  plates  were 
arranged  in  the  angular  manner  as  shown  [437] 
in  the  said  photographs. 

A.  The  barriers  as  shown  in  this  photograph  were 
never  placed  in  this  position  while  I  was  in  the  em- 
ploy of  the  Porterville  Citrus  Association  during  the 
operation. 

Q.  How  long  have  you  been  identified  with  the 
citrus  industry,  Mr.  Ofstad? 

A.  15  or  16  years. 

Q.  What  knowledge,  if  any,  had  you  of  a  machine 
or  a  sizing  and  distributing  apparatus  known  as  a 
camel-back  machine  or  sizer  ? 


vs.  Fred  Stebler.  387 

(Testimony  of  N.  J.  Ofstad.) 

A.  State  that  again. 

Mr.  LYON. — Is  that  supposed  to  be  under  your 
defense  in  regard  to  the  Arlington  patent  ? 

Mr.  ACKER. — I  want  to  find  what  knowledge  this 
witness  has. 

Mr.  LYON. — I  object  to  that  question ;  it  is  not  ad- 
missible under  the  pleadings.  There  is  no  prior  use 
or  knowledge  of  this  witness  pleaded  as  a  defense, 
and  unless  counsel  states  he  intends  to  connect  this 
with  some  matter  which  he  has  pleaded,  it  is  inad- 
missible in  the  case,  and  for  the  purpose  of  showing 
anticipation  of  any  of  the  patents  in  suit. 

The  COURT.— I  don't  see  the  relevancy  of  it,  Mr. 
Acker,  whether  he  had  any  knowledge  about  it. 

Mr.  ACKER. — It  is  relevant  to  the  issues  of  this 
case,  your  Honor,  to  show  the  prior  art. 

The  COURT. — I  don't  know  anything  about  the 
patent  you     [438]     are  asking  about. 

Mr.  ACKER. — I  am  not  asking  about  a  patent.  I 
am  asking  this  witness,  as  an  expert  in  the  fruit  busi- 
ness, the  type  of  machines  in  use  in  the  fruit  industry. 

The  COURT. — Read  the  question,  I  didn't  under- 
stand it  then.     (Last  question  read  by  the  reporter.) 

The  COURT. — Camel-back  machine  or  sizer? 

Mr.  ACKER. — That  is  the  name  of  the  machine. 

The  COURT. — Now,  what  has  that  machine  got 
to  do  with  this  case? 

Mr.  ACKER. — Well,  you  will  find,  if  your  Honor 
please,  when  we  come  to  the  machine  that  it  has  a 
great  deal  to  do  with  the  case  as  limiting  these  pat- 
ents. 
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The  COURT.— I  don't  know  what  it  has  to  do  with 
it ;  that  is  why  I  say  I  don't  see  the  relevancy  of  the 
testimony.  Have  you  introduced  any  patent  con- 
cerning that  matter  ?  What  relevancy  has  that  ma- 
chine got  to  do  with  this  ? 

Mr.  ACKEE. — ^Well,  this  machine,  if  your  Honor 
please,  is  a  device  set  up  in  our  answer  as  one  of  the 
prior  devices  in  use. 

The  COUET.— It  took  me  a  good  while  to  find  it 
out.    You  are  pleading  that  as  a  defense  ? 

Mr.  ACKEE. — I  am  pleading  that,  set  up  in  my 
answer.  I  am  simply  using  it  under  the  common 
name  known  in  the  art. 

The  COUET.— All  right,  proceed.  Objection 
overruled. 

Mr.  ACKEE. — Eead  the  witness  the  question. 
[439] 

(Last  question  read  by  the  reporter  as  follows : 
"Q.  What  knowledge,  if  any,  had  you  of  a  machine 
or  a  sizing  and  distributing  apparatus  known  as  a 
camel-back  machine  or  sizer  ? ' ') 

A.  Why,  I  operated  one  machine  in  our  house  of 
which  I  was  foreman  at  Eiverside  which  we  com- 
monly termed  as  the  camel-back,  and  also  I  saw  a 
similar  machine  at  Uplands,  and  I  also  saw  one  the 
first  day  I  was  in  the  business  up  at  Porterville,  and 
afterwards,  after  I  saw  the  machine  in  Porterville 
and  at  Uplands,  and  then  after  I  became  a  foreman 
of  the  house  up  there  at  Eiverside  I  operated  one  of 
the  machines. 

Q.  Please  describe  the  construction  of  the  sizer 
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which  you  have  referred  to  as  the  camel-back  sizer  ? 

A.  Why,  this  sizer  grader,  which  we  commonly 
called  **The  camel-back,"  it  had  a  rope  member  as 
one  member  parallel  to  a  roller  member,  or,  rather, 
this  roller  member  was  in  two  sections  with  a  sort  of 
step  formation,  and  performed  the  sizing,  after 
which,  why,  the  fruit  dropped  through  the  aperture, 
and  before  reaching  the  bins  the  fruit  went  through 
chutes.  The  chutes  were  so  arranged  so  we  could  di- 
vert it  to  one  bin  or  more  bins  by  gates  in  the  chutes. 

Q.  I  hand  you  a  photograph,  Mr.  Ofstad,  and  ask 
you  whether  or  not  you  can  identify  that  photograph, 
and  if  so,  what  is  disclosed  thereby,  and  what  it  re- 
lates to?     (Handing  photograph  to  witness.) 

A.  Why,  I  identify  the  photograph  as  a  picture  of 
a  machine  [440]  as  we  called  the  "camel-back," 
and  which  I  referred  to  as  would  direct  the  fruit  into 
one  or  more  bins  into  these  chutes. 

Q.  Did  you  ever  operate  a  machine  of  the  type 
illustrated  by  that  photograph  I 

A.  Yes ;  with  one  exception,  that  is,  the  bins.  Our 
bins  were  stationary  and  the  bins  in  that  machine 
were  adjustable ;  that  is,  could  be  taken  out.  I  didn't 
operate  that  machine,  but  I  operated  one  so  far  as  the 
sizing  is  concerned  identically  like  that. 

Q.  Where  was  it?        A.  At  Riverside. 

Q.  What  year? 

A.  1900  and — I  think  it  was  1906,  when  I  took  the 
f  oremanship  of  the  Riverside  Heights  Number  10. 

Q.  Riverside  Heights  Number  10  at  Riverside? 
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A.  Yes ;  and  from  that  up  until  the  season  we  in- 
stalled the  Parkers. 

Q.  Now,  what  constitutes  the  fruit  sizer  or  grader 
in  that  machine  which  you  have  testified  you  used  at 
the  time,  and  how  is  the  fruit  runway  of  that  ma- 
chine constructed? 

Mr.  LYON. — ^Well,  that  is  the  ordinary  Ish  grader, 
or  California  grader,  is  it,  Mr.  Acker  ?  I  don't  think 
there  is  any  dispute  between  us  in  regard  to  what 
is  in  that  photograph. 

Mr.  ACKER.— Do  you  admit  that?     [Ml] 

Mr.  LYON.— It  is  the  Ish-Calif ornia  ? 

Mr.  ACKER.— You  admit  this  is  the  Ish-Cali- 
f  ornia  ? 

Mr.  LYON. — In  the  photograph,  and  that  is  a 
gravity  system  entirely.  We  will  admit  that  the  de- 
vices such  as  were  in  that  photograph  were  in  use 
prior  to  the  invention  by  Fred  Stebler  of  the  inven- 
tion of  Plaintiff's  Exhibit  Number  3;  that  is  the  one 
that  you — 

Mr.  ACKER. — I  offer  the  print  in  evidence  and 
ask  that  the  same  be   marked  Defendants'  Exhibit 

Q.  Please  state  how  the  fruit  in  the  said  device, 
after  leaving  the  grade  outlet  was  conducted  to  the 
fruit-receiving  bins  ? 

A.  Why,  the  fruit  after  it  leaves  the  grade  outlets 
goes  by  gravity  through  these  chutes  and  by — direct 
straight  down  into  the  bins,  or  to  the  right  or  to  the 
left,  and  was  operated  by  switching  those  gates  in 
those  chutes. 
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Q.  Now,  what  type  of  fruit-receiving  bin  was  used 
in  that  apparatus'? 

A.  Well,  that  apparatus  there  at  Uplands,  that 
was  a  division  board  in  the  bench  and  was  detach- 
able. 

Q.  And  could  you  thereby  increase  or  decrease  the 
width  of  the  bin  or  the  length  of  the  bin  ?        A.  Yes. 

Q.  Please  state  whether  or  not  the  guide  strips  ap- 
pearing in  the  said  photo  exhibit  and  which  form 
the  fruit  runways  for  conveying  the  fruit  from  the 
grading  outlets  to  the  [445J]  bins  are  movable  or 
stationary  strips? 

A.  I  would  have  to  see  the  photographs.  (Receiv- 
ing photographs  from  the  Court.)  Well,  in  this  par- 
ticular machine,  I  am  not  positive  whether  it  was 
movable  or  stationary.  I  have  seen  machines  where 
they  were — in  our  own  house  at  Riverside  that  were 
stationary,  and  then  again  in  houses  I  have  seen 
where  they  were  hinged  so  as  to  be  movable. 

Q.  And  when  and  where  were  those  machines  used  ? 

A.  I  think  the  house  up  in  Porterville,  I  saw  the 
— that  is  the  first  one  I  saw. 

Q.  What  advantage,  if  any,  flowed  from  the  use 
in  the  said  apparatus  represented  by  the  said  photo- 
graph of  the  partitions  for  the  bins  being  adjustable 
or  removable  to  increase  or  decrease  the  length  of  the 
bin? 

Mr.  LYON. — That  is  objected  to  on  the  ground  it 
is  assuming  that  it  does  not  appear  from  the  evidence 
if  there  was  any  such  adjustability. 

Mr.  ACKER. — I  understood  the  witness  to  so  tes- 
tify. 
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Mr.  LYON. — The  witness  says  he  thinks  perhaps 
they  were ;  he  did  not  say  positively  they  were. 

The  COUET.— Objection  overruled. 

A.  Read  the  question;  I  didn't  understand  it. 

(Last  question  read  by  the  reporter.) 

A.  What  advantage  has  the — if  I  understand,  the 
question  is,  what  advantage  the  packing-house  re- 
ceived by  having     [443]     these  boards  detachable. 

Q.  (By  Mr.  ACKER.)  Yes;  of  the  bins;  the 
transverse  partition  pieces  in  the  bins. 

Q.  (By  the  COURT.)  The  partition  pieces  in  the 
bins.    Why  do  you  want  to  move  them? 

A.  So  as  to  get  greater  capacity  so  we  can  get  more 
packers  at  it  and  get  a  greater  volume  of  fruit. 

Q.  (By  Mr.  ACKER.)  What  was  the  advantage 
obtained  in  connection  with  the  devices  used  by  the 
defendants  in  the  present  suit  in  having  the  trans- 
verse positions  of  the  bins  and  longitudinally  adjust- 
able. 

A.  Why,  to  give  us  capacity,  so  we  can  get  packers 
and  increase  the  volume — output  per  day. 

Q.  And  did  that  differ  in  any  manner  from  the 
provision  for  the  adjustability  of  the  bins  in  the  de- 
vice of  the  Upland  sizer  ?        A.  No,  sir. 

Mr.  LYON. — That  is  objected  to  as  grossly  leading. 

The  COURT.— I  think  that  is  leading,  and  I  think 
you  ought  to  avoid  leading  questions. 

Mr.  ACKER. — It  is  almost  impossible  at  times  to 
avoid  leading  in  these  mechanical  questions,  try  as 
we  may. 

Q.  What  is  the  length  of  the  sizing  or  grading  ele- 
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ment  of  the  devices  represented  by  the  said  photo- 
graph exhibit  in  comparison  with  the  length  of  the 
bins? 

A.  Well,  I  can't  very  well  judge  from  the  photo- 
graph, but  [444]  from  my  knowledge  and  obser- 
vation, I  have  seen  the  machine  in  the  packing-house 
in  practical  operation,  and  know  that  the  grader  ele- 
ment is  considerably  shorter  than  the  bins ;  in  some 
instances  it  may  be  more  than  others. 

Q.  Can  you  say  whether  or  not  the  bins  for  receiv- 
ing the  sized  fruit  were  projected  beyond  the  grad- 
ing element?        A.  Yes,  sir;  they  were. 

Q.  Now,  if  they  were  projected,  and  were  pro- 
jected, as  you  stated,  beyond  the  grading  elemeht, 
what  guided  or  directed  or  conveyed  the  fruit  from 
the  grade  outlets  to  the  bin  to  receive  that  sized 
fruit?        A.  Why,  chutes;  by  gravity. 

Q.  That  is,  the  fruit  rolled  by  gravity  down  those 
chutes?        A.  Yes,  sir. 

Q.  How  w^ere  those  chutes,  in  what  direction? 
Are  they  arranged  relative  to  the  surface  of  the  bin  ? 

A.  Well,  they  were  arranged — I  have  seen  chutes 
in  sort  of  a  continuation  of  the  grader  proper  down- 
ward, and  I  have  seen  them  so  they  could  be  hinged 
and  be  portable,  and  then  I  have  seen  more  than  one 
so  they  could  be — so  gates  could  be  used. 

Q.  I  had  reference,  Mr.  Ofstad,  to  the  devices 
which  you  had  testified  to  that  you  had  used  in  the 
Arlington  Heights  device,  how  were  those  chutes  ar- 
ranged in  the  packing-house  in  which  you  said  you 
operated  or  worked  the  sizer  ? 
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A.  Well,  they  had  the  straight  chute  forward  from 
where  [445]  the  rope  leaves — goes  on  the  pulley 
or  sheave,  why,  we  had  a  spout  or  chute  that  laid 
right  down  into  the  bin ;  sometimes  we  put  a  board 
in  there  and  it  would  drop  on  this  board  and  roll  into 
the  bin. 

Q.  I  will  hand  you  two  photographic  prints  and 
ask  you  to  examine  the  same  and  state  whether  or 
not  you  can  identify  the  machine  represented 
thereby  and  I  will  state,  if  your  Honor  please,  this  is 
one  of  the  devices  set  up  by  the  pleadings. 

Mr.  LYON. — ^Are  these  supposed  to  be  different 
ones? 

Mr.  ACKER. — No,  they  are  the  same,  the  same 
machine,  different  views  of  it. 

A.  What  was  the  question,  please  ? 

(Last  question  read  by  the  reporter.) 

A.  Yes ;  I  can  identify  these  machines ;  I  have  seen 
them  in  operation. 

Mr.  ACKER. — What  was  his  answer? 

(Last  answer  of  the  witness  read  by  the  reporter.) 

Q.  Where  and  when  ? 

A.  Why,  we  had  a  machine  like  this  in  Riverside 
Heights  Number  10,  and  it  operated  while  I  was 
foreman  there,  commencing  1906-07,  and  they  were 
used  several  years  before — previous  to  my  time  as 
foreman. 

Mr.  LYON. — I  move  to  strike  out  the  last  part  of 
that  answer  on  the  ground  that  it  is  hearsay. 

Q.  (By  the  COURT.)  Do  you  know  of  your 
own  knowledge?     [44G]         A.  Yes,  sir. 
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Q.  (By  Mr.  LYON.)  Were  you  there  during 
those  several  years  before  you  were  foreman? 

A.  Yes ;  I  was  there  two  years  before  I  was  fore- 
man. 

Q.  That  would  be  1904  and  '5  then'? 

A.  I  was  there — I  was  in  the  house  there  on  a  visit 
before  I  was  enployed  there  at  all,  and  I  saw  the 
machines ;  I  came  there  to  seek  employment. 

The  COURT. — Objection  overruled. 

Q.  (By  Mr.  ACKER.)  Please  explain  the  con- 
struction and  operation  of  the  said  machine  that  you 
have  testified  to  as  having  seen  in  operation,  as  rep- 
resented by  the  said  photo  exhibit  prints. 

A.  Explain  the  operation  of  the  machines? 

Q.  Yes. 

A.  Why,  this  machine  here,  as  the  rollers  are 
moved — 

Mr.  ACKER. — Your  Honor,  I  have  an  extra  set 
of  these. 

The  COURT. — Now,  if  you  will  have  them  marked 
so  we  will  know  what  we  are  talking  about.  We  will 
adjourn  court  until  to-morrow  morning.  This  case 
wall  be  adjourned  until  11  o'clock. 

Whereupon,  at  the  hour  of  4:30  o'clock  P.  M.,  an 
adjournment  was  taken  until  Friday,  July  14,  1916, 
at  11  o'clock  A.  M.     [447] 
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Jn  the  District  Court  of  the  United  States^  for  the 
Southern  District  of  California,  Southern  Divi- 
sion, Ninth  Circuit, 

Hon.  OSCAR  A.  TRIPPET,  Judge  Presiding. 

A-44— EQUITY. 

FRED  STEBLER, 

Plaintiff, 

vs. 

PORTERVILLE  OITRUS  ASSOCIATION, 

Defendant. 

A-45— EQUITY. 

FRED  STEBLER, 

Plaintiff, 

vs. 

MID-CALIFORNIA  CITRUS  ASSOCIATION, 

Defendant. 

A-50— EQUITY. 
FRED  STEBLER, 

Plaintiff, 
vs. 

PORTERVILLE  CITRUS  ASSOCIATION, 

Defendant. 

Reporter's  Transcript. 

Filed  Aug.  8,  1916.     Wm.  M.  Van  Dyke,  Clerk. 
By  Chas.  N.  Williams,  Deputy  Clerk.     [448] 

Los  Angeles,  Cal.,  Friday,  July  14,  1916, 

11:30  o'clock  A.  M. 
Mr.  ACKER. — Your  Honor,  it  was  stipulated  or 
agreed  between  counsel  at  the  hour  of  adjournment 
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yesterday  that  this  small  photo  that  I  have  intro- 
duced in  evidence  as  Defendants'  Exhibit  "O"  might 
be  removed  from  the  custody  of  the  clerk  for  the 
purpose  of  having  enlarged  photographic  prints 
made  of  it,  and  that  these  prints  might  be  introduced 
in  evidence  in  lieu  of  the  small  one. 

The  'COURT. — All  right.  Have  you  got  a  copy 
for  me  ? 

Mr.  ACKER. — Yes,  your  Honor;  that  is  why  I 
had  them  made. 

The  COURT.— This  is  ''O'"? 

Mr.  ACKER.— Yes.  I  will  ask  that  the  larger 
print  be  substituted  for  the  smaller  one.  This  one 
was  so  small  it  did  not  clearly  show. 

N.  J.  OFSTAD,  recalled. 

Direct  Examination  Resumed. 
(By  Mr.  ACKER.) 

Q.  Mr.  Ofstad,  at  the  hour  of  adjournment  you 
were  being  questioned  relative  to  the  two  photo 
prints  which  I  now  hand  you,  and  you  stated  that 
you  identified  these  photographs  as  being  photo- 
graphic prints  of  what  machine,  and  where  used? 

A.  (Examining  photograph.) 

The  COURT. — Answer  the  question.  These  are 
photographs  of  what  machine?     [450]: 

A.  Just  read  the  question. 

(Last  question  read  by  the  reporter.) 

A.  Yes,  sir. 

Q.  (By  the  COURT.)  What  machine,  and  where 
used,  he  wants  to  know. 


398  Porterville  Citrus  Association 

(Testimony  of  N.  J.  Ofstad.) 

A.  Oh,  it  was  used  in  the  Riverside  Heights  No. 
10. 

Q.  What  is  the  machine  called  ? 

A.  We  called  it  the  ''Camel-back." 

Q'.  The  camel-back?        A.  Yes. 

Q.  All  three  of  these  photographs  are  of  the  same 
machine.     Two  of  these  are  the  same? 

A.  Yes,  sir. 

The  COURT.— What  are  these  exhibits,  Mr. 
Acker  ? 

Mr.  ACKER. — These  are  not  marked.  I  will  in- 
troduce them  in  evidence  now  in  order  that  there 
may  be  no  question  about  that.  I  will  introduce 
them,  and  ask  that  they  be  marked  as  ''P"  and  ''P'  " 
and  that  they  both  be  used. 

The  COURT.— Which  is  "P""? 

Mr.  ACKER. — I  will  ask  the  clerk.  He  has  not 
marked  them.  I  can't  tell  yet.  This  one  is  '*P'  ", 
if  your  Honor  please.  (Exhibiting  photograph  to 
the  Court.) 

The  COURT.- All  right. 

Q.  (By  Mr.  ACKER.)  When  was  the  apparatus 
used  in  the  Riverside  Heights  No.  10  that  you  are 
testifying  to?        A.  Why,  the  year  1906.     [451] 

Q.  With  reference  to  the  said  photographic  print, 
please  explain  how  the  fruit  is  sized  as  it  passes 
through  said  apparatus,  and  how  the  sized  fruit  is 
conveyed  from  the  discharge  aperture  for  the  sized 
fruit  to  the  bins  for  the  reception  thereof. 

A.  Well,  the  fruit  is  sized  on  this  machine,  on  a 
rope  and  roller  arrangement,  the  rollers  and  rope 
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being  parallel  to  each  other,  the  rollers  being  adjust- 
able. When  the  fruit  is  sized,  it  drops  through  the 
aperture  and  it  goes  by  gravity  into  these  chutes  or 
flumes  shown,  and  by  gravity  goes  into  the  bins. 
Now,  these  flumes  have  a  provision  made  by  gate  so 
you  can  deflect  the  fruit,  so  after  coming  through  the 
aperture  the  fruit  can  be  deflected  through  one 
flume  or  through  another  flume,  according  to  will,  or 
to  one  or  more  bins. 

Q.  Please  mark  on  the  said  prints,  the  Defend- 
ants' Exhibits  "P"  and  ''PV'  that  which  you  have 
referred  to  as  gates  for  changing  the  flow  of  fruit. 
Mark  it  by  the  reference  letter — 

A.  Any  particular  mark  1 

Q.  Well,  you  can  put  the  reference  letter  ''B." 

A.  Shall  I  mark  all  the  gates — 

Q.  A  sufficient  number  to  identify  them,  Mr.  Of- 
stad, on  the  two  prints. 

A.  Shall  I  mark  both  photos  or  just  one? 

Q.  Mark  the  same  letter  on  the  print  Exhibit  "P." 
Now,  [452]  Mr,  Ofsted,  I  direct  your  attention 
to  that  portion  of  the  print  which  my  pencil  rests 
on,  and  ask  you  to  state  what  that  is?  What  does 
that  represent?     (Indicating  on  the  photograph.) 

A.  That  represents  the  chute  or  the  flume  after  the 
fruit  is  sized,  and  by  which  the  fruit  rolls  down  by 
gravity. 

Q.  Now,  please  explain  for  the  benefit  of  the  court 
whether  the  fruit  after  being  sized  and  discharged 
to  any  given  outlet  for  such  sized  fruit  can  be  dis- 
tributed between  one  or  more  of  the  bins  for  the  re- 
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ceiving  of  the  sized  fruit. 

A.  Yes,  sir;  the  fruit  can  be  distributed  after 
sized  into  one  or  more  bins. 

Q.  How  would  you  change  the  flow  of  the  fruit 
from  one  bin  into  another  bin? 

A.  Simply  by  changing  the  position  of  these  gates. 

Q.  Of  the  gates  which  you  have  marked  ^'B'"? 

A.  Yes,  sir. 

Q.  By  the  distributing  system  disclosed  by  said 
photographic  prints,  please  explain  whether  or  not 
the  sized  fruit  may  be  delivered  to  bins  located  at  a 
point  beyond  the  sizing  device. 

A.  Yes,  sir;  they  can. 

Q.  Now,  where  does  that  appear  in  the  said  photo- 
graphic prints,  and  explain  to  the  court  how  that  is 
accomplished,  and  in  which  the  the  prints  does  it  ap- 
pear?    [453], 

A.  It  appears  in  both  photographs,  one  being  a 
side  view  and  one  being  a  front  view ;  in  the  sizer  or 
grading  element  appear  steps  and  the  bins  are  pro- 
jected beyond  and  to  the  bins  from  the  sizer  are  these 
chutes  or  flumes  by  which  the  fruit  rolls  by  gravity. 

Q.  Please  mark  on  the  said  photo  prints  by  the 
reference  numeral  C  the  bin  or  bins  which  are  ex- 
tended beyond  the  sizing  member  of  the  apparatus. 

A.  Mark  it  ''C,"  did  you  say? 

Q.  Yes. 

A.  (Marking  on  the  print.)  This  photo  does  not 
show  all  the  bins.  Exhibit '  *  P  "  is  the  only  exhibit — 
that  shows  partially  of  this  bin,  of  one  bin.  The 
photograph  does  not  take  in  the  entire  bin. 
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Q.  Well,  how  about  the  bins  at  the  feed  end  of  the 
sizer;  are  they  projected  beyond  the  sizer  or  not, 
and  if  so,  mark  the  same  with  a  reference  letter  '*C." 

A.  (Marks  as  directed.) 

Q.  Into  how  many  sizes  is  the  fruit  divided  which 
is  passed  through  the  sizing  member  of  the  said  ap- 
paratus?       A.  Into  nine  sizes. 

Q.  What  becomes  of  the  overflow  fruit  from  the 
sizing  apparatus? 

A.  The  overflow  is  carried  beyond  the  sizer  mem- 
ber— 

Q.  (By  the  COURT.)     That  would  make  ten  ? 

A.  No ;  the  overflow  is  not  sized.     [454] 

Q.  Wouldn't  that  be  a  size  bigger  than  anything 
that  goes  through? 

A.  Well,  the  overflow  have  one  or  more  sizes. 
They  have  to  be  hand-graded,  or  re-graded  by  ma- 
chines afterwards,  to  get  an  accurate  pack. 

Q.  (By  Mr.  ACKER.)  And  if  I  understand  cor- 
rectly from  your  testimony,  that  this  overflow  fruit 
is  not  what  you  term  commercially  sized  fruit  ? 

A.  No,  sir ;  it  is  not  commercially  sized. 

Q.  What  do  you  do  with  this  over  sized,  which  is 
discharged  from  the  machine? 

A.  Why,  we  have  the  packers,  customarily,  to 
hand-grade  them.  There  are  two,  sometimes  three 
sizes,  and  we  either  have  to  have  the  packers  hand- 
grade  them  or  hand-size  them  by  eye,  or  else  they  will 
have  to  be  taken  out  of  the  box  or  bins  to  which  they 
run  into  from  the  grader  and  run  over  in  another 
machine  kept  purposely  for  that. 
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Q.  Is  that  true  as  to  the  machine  used  hy  the  de- 
fendants in  the  present  suit  ?        A.  Yes,  sir. 

Q.  Is  that  true  as  to  the  machine  installed  by  com- 
plainant, Fred  Stebler,  and  which  you  have  testified 
you  used  in  the  packing-house  of  the  Porterville 
Citrus  Association!        A.  Yes,  sir. 

Q.  So  that  fruit  which  is  termed  in  the  trade  the 
*' overflow,"  which  does  not  pass  beneath  the  sizing 
members  of  the  [455]  fruit  sizer  must  be  re- 
handled  or  re-sized  for  the  market?        A.  Yes,  sir. 

Q.  In  order  that  the  record  may  be  clear,  I  ask  you 
to  state  again,  Mr.  Ofstad,  where  the  machine  repre- 
sented by  Exhibit  "O"  was  placed  into  operation? 

Q.  (By  the  COURT.)  Where  is  that  located? 

A.  That  is  located  at  Uplands,  or  was. 

Q.  (By  Mr.  ACKER.)  And  in  that  machine  I  un- 
derstood you  to  say  that  the  partition  pieces  for  the 
bins,  the  transverse  pieces  were  adjustable. 

Mr.  LYON. — That  is  objected  to  as  leading. 

The  COURT. — You  went  all  over  that  once. 

Mr.  ACKER. — I  wanted  to  be  sure,  your  Honor, 
that  was  all. 

Q.  Mr.  Ofstad,  where  are  you  employed  at  the 
present  time? 

A.  I  am  employed  for  Mr.  Parker  at  Riverside. 

Q.  For  the  Parker  Machine  Works? 

A.  Yes,  sir. 

Q.  And  for  what  length  of  time  did  you  serve  in 
the  capacity  as  foreman  of  the  Porterville  Citrus 
Association  Packing  House  ? 

A.  From  November  1st,  1915,  to  December,  the 
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evening  of  December  24th,  1915. 

Q.  Did  you  sever  your  connection  with  the  Porter- 
ville  Citrus  Association  prior  to  the  close  of  the  sea- 
son for  the  packing  of  fruit?     [456] 

A.  No,  sir. 

Q.  You  were  then,  as  I  understand  you,  with  the 
association  throughout  the  entire  season  for  the 
packing  of  the  fruit?        A.  Yes,  sir. 

Q.  And  had  charge  of  the  defendants'  machine. 
Mr.  Ofstad,  I  direct  your  attention  to  a  model  exhibit 
which  has  been  introduced  in  evidence  on  behalf  of 
the  defendant,  and  ask  you  to  examine  the  structural 
device  represented  thereby,  and  state  in  your  opinion 
as  one  conversant  with  the  operation  and  construc- 
tion of  fruit  sizing  apparatus  if  the  same  would 
constitute  a  practical  and  operative  machine  for  the 
sizing  of  fruit  % 

Mr.  LYON. — That  question  in  that  form  is  ob- 
jected to  as  grossly  leading. 

Mr.  ACKER. — In  view  of  the  objection,  I  have  no 
desire  to  make  the  questions  leading. 

The  COURT. — Hasn't  he  already  examined  that 
machine  and  knows  about  it  ? 

Mr.  ACKER. — Has  that  witness  examined  it?  I 
don't  know  about  that. 

The  COURT.— We  will  not  take  up  the  time  of  the 
Court  to  let  him  examine  it. 

Q.  (By  Mr.  ACKER.)  Please  examine  the  De- 
fendants' Exhibit  Model  that  has  been  introduced — 

The  COURT. — I  say,  we  will  not  permit  him  to 
take  up  the  time  of  the  Court  to  examine  it  now.     He 
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will  have  to  examine     [457]     it  out  of  court. 

Q.  (By  Mr.  ACKER.)  Have  you  examined  this 
machine,  Mr.  Ofstad?        A.  Yes,  sir. 

Q.  Well,  please  state  whether  that  constitutes  a 
practical  and  operative  machine  for  the  sizing  of 
fruit. 

Mr.  LYON. — Objected  to  as  leading. 

The  COURT.— Objection  overruled. 

Mr.  LYON. — Note  an  exception. 

A.  Yes,  sir;  I  have  examined  that  machine  and 
with  my  knowledge  and  familiarity  with  sizers  used 
in  the  industry  to-day,  that  machine  is  practical  and 
operative  for  the  purpose  of  commercially  packing 
oranges  to-day. 

Mr.  ACKER. — Take  the  witness,  Mr.  Lyon. 

Cross-examination. 
(By  Mr.  LYON.) 

Q.  I  believe  you  stated  that  you  are  still  in  the  em- 
ploy of  the  defendant,  George  D.  Parker? 

Mr.  ACKER. — Excuse  me.  Mr.  Parker  is  not  a 
defendant  in  this  action,  Mr.  Lyon. 

Mr.  LYON. — He  is  virtually  the  defendant,  as  the 
record  shows,  controlling  the  defense  of  the  case  and 
paying  for  it. 

The  COURT.— Well,  answer  the  question. 

A.  Yes ;  I  am  in  his  employ. 

Q.  (By  Mr.  LYON.)  How  long  have  you  been  in 
Mr.  Parker's     [458]     employ?    How  many  years? 

A.  I  commenced  my  employment  with  Mr.  Parker 
June  the  17th. 

Q.  When?        A.  This  year. 
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Q.  And  when  before  that  were  you  in  his  employ  ? 

A.  I  was  in  the  employ  of  Mr.  Parker  last  year, 
last  summer,  during  the  period  I  was  idle. 

Q.  In  other  words,  you  work  more  or  less  for  Mr. 
Parker  every  year,  don't  you? 

A.  Only  for  the  last  two  years. 

Q.  Only  for  the  last  two  years?  And  you  were 
put  in  charge  of  these  new  machines  up  in  Porter- 
ville  by  Mr.  Parker,  weren't  you? 

A.  State  that  again. 

(Last  question  read  by  the  reporter.) 

A.  No,  sir. 

Q.  Didn't  you  assist  in  the  manufacture  of  Defend- 
ants' Exhibit  r,  the  model  here?        A.  No,  sir. 

Q.  Did  you  see  it  before  you  came  into  the  court- 
room?       A.  Yes,  sir. 

Q.  Talked  the  matter  over  with  Mr.  Parker  and 
with  Mr.  Brookhart  ? 

A.  I  talked  with — Mr.  Parker  showed  the  model 
to  me  in  the  Riverside  shop — Mr.  Parker's  shop. 
[459] 

Q.  Now,  how  long  have  you  been  familiar  with  the 
grader  industry  of  Orange  County  and  Riverside 
County,  California? 

A.  Just  those  two  counties  ? 

Q.  Yes. 

A.  Why,  I  was  familiar  with  the  packing-house 
equipment  in  Riverside  County  as  far  back  as  1904. 

Q.  And  in  Orange  County  ? 

A.  In  Orange  County  just — well,  my  practical  ex- 
perience was  only  two  years  ago. 
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:Q.  Do  you  know  a  man  by  the  name  of  Head,  of 
Orange  County,  who  had  a  packing-house  near  Or- 
ange, or  right  in  the  town  of  Orange  ?        A.  Head  ? 

Q.  Yes.        A.  No,  sir. 

Q.  Don't  you  know  that  Mr.  Head  tried  out  a  ma- 
chine like  Defendants'  Exhibit  No.  1  and  discarded 
it  as  unsatisfactory?        A.  No,  sir. 

Q.  Then  you  base  your  entire  opinion  on  the  ques- 
tion of  whether  such  a  machine  constructed  on  the 
lines  of  Defendants'  T  would  be  commercially  suc- 
cessful or  not,  simply  upon  observation.  You  never 
have  tried  it  out  in  actual  service  and  know  nothing 
of  such  a  machine  having  been  tried  out  in  actual 
service ;  is  that  true  I 

A.  I  base  my  opinion  that  the  machine  is  practical 
on  my  knowledge  and  observation  and  comparison 
with  other  machines.     [460] 

Q.  You  have  never  seen  one  like  it  on  that  prin- 
ciple tried  out  in  the  grading  and  sizing  of  oranges, 
have  you?        A.  The  principle  is  the  same — 

Q.  Answer  the  question. 

A.  I  have  not  seen  that  particular  machine  in 
operation,  no. 

Q.  Did  you  ever  see  a  machine  prior  to  the  Steb- 
ler  machines  in  which  the  carrier  belt  for  distrib- 
uting fruit  ran  longitudinally  of  the  machine  in  re- 
lation to  the  set  of  bins  at  the  side  of  the  machine, 
and  with  deflectors  arranged  on  such  belt  for  carry- 
ing the  fruit  along  the  side  of  the  machine  and 
delivering  them  into  given  bins,  such  deflectors  being 
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adjustable  and  the  bin  partitions  being  adjustable  at 

will?        A.  What  is  that? 

Q.  Read  the  whole  question. 

(Last  question  read  by  the  reporter.) 

A.  I  have  not  seen  a  machine  prior  to  the  time  I 
saw  Mr.  Stebler 's,  where  a  belt  was  employed  with 
adjustable  deflectors,  but  I  have  seen  them  without 
the  belt. 

Q.  Now,  these  so-called  camel-back  installations 
have  all  been  replaced  by  the  Stebler  machine,  have 
they?        A.  I  wouldn't  say  all  of  them. 

Q.  Well,  tell  me  where  one  of  them  exists  to-day 
that  has  not  been  replaced. 

A.  I  think  there  is  one  at  Highlands.     [461] 

iQ.  Will  you  state  positively  that  there  is  one  of 
them  in  Highlands?        A.  I  saw  it  there  last  year. 

Q.  When  was  that  packing-house  last  used? 

A.  From  reports  in  my  connection  with  the — 

Q.  Of  your  own  knowledge,  I  mean. 

A.  Why,  I  am  satisfied  in  my  own  mind  it  was  used 
this  last  season. 

Q.  What  other  equipment  have  they  in  that  house 
besides  this  one  single  grader  and  the  camel-back  dis- 
tribution system  equipment? 

A.  Other  equipment? 

Q.  Yes,  for  grading. 

Q.  (By  the  COURT.)  What  is  the  name  of  that 
packing-house  that  has  this  camel-back  at  Redlands  ? 

A.  It  is  Highlands. 

Q.  Highlands.        A.  Why— Oh— Mr.— 

The  COURT. — Can  somebody  suggest  it  to  him? 
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Mr.  LYON.— I  don't  know. 

Mr.  ACKER. — Mr.  Parker  suggests  the  name  of 
Clegliorn. 

A.  Cleghorn. 

Q.  (By  Mr.  LYON.)  Now,  how  many  graders 
have  they  in  that  packing-house,  or  did  they  have  the 
last  time  you  were  there  ?        A.  Only  one.     [46^] 

Q.  Only  this  one  that  you  speak  of  ?        A.  Yes. 

Q.  And  that  was  arranged  like  this  photograph, 
Exhibit  *'0"?     (Handing  photograph  to  witness.) 

A.  I  will  say  it  was  arranged  more  like  this.  (In- 
dicating photograph  in  hand.) 

Q.  Well,  do  you  know  ?  Can  you  tell  us  which  one 
it  is?  You  seem  to  have  a  doubt.  Now,  which  one 
is  it  more  like,  if  it  is  like  either  of  them? 

A.  Well,  there  is  a  similarity  to  the  both  of  them. 

Q.  Then,  it  is  not  like  either  of  them,  exactly. 

A.  It  is. 

Q.  You  say  it  is  exactly  like  the  arrangement  in 
Defendants'  Exhibit  "P"'? 

The  COURT.— "P"? 

Mr.  LYON.— No,  "P'."  There  are  two  of  these 
photographs. 

The  COURT.— Well,  "P"  and  "P"'  are  the  same 
machine. 

Mr.  ACKER. — The  same  machine,  your  Honor, 
two  photographs  taken  in  different  positions. 

A.  Yes;  I  would  say  it  was  more  like  that,  al- 
though there  is  a  similarity  between  both  of  them. 

Q.  Now,  it  is  a  fact  that  with  the  device  of  De- 
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fendants'  Exhibit  "0"  the  grades  of  fruit  from  the 
several  successive  discharge  openings  are  conducted 
first  one  to  one  side  of  the  machine  and  the  other 
to  the  other  side  of  the  machine ;  [463]  isn't  that 
correct,  in  that  construction? 

A.  Yes,  sir ;  in  this  machine. 

Q.  Isn't  that  true,  also,  of  these  in  the  construction 
of  Exhibit  "P"?        A.  Yes,  sir. 

Q.  Now,  these  machines  at  the  Riverside  Heights 
Orange  Growers'  Association,  which  had  this  camel- 
back  arrangement,  were  displaced  by  Stebler  ma- 
chines, weren't  they?        A.  Not  while  I  was  there. 

Q.  Well,  when  were  you  in  there  last,  in  that  pack- 
ing-house ? 

A.  I  was  in  the  office,  I  judge,  about  a  year  and  a 
half  or  two  years  ago. 

Q.  Well,  the  machines  were  not  still  in  existence 
there  then,  were  they?        A.  Which  machines'? 

Q.  These  with  the  camel-back  arrangement. 

A.  No,  sir. 

Q.  And  there  were  other  machines  there  in  their  ' 
place?        A.  Yes,  sir. 

Q.  And  what  machines  were  they? 

A.  Well,  during  my  connection  or  service  with  the 
Eiverside  Heights  No.  10,  we  installed  Parker  in 
that  particular  house,  what  we  call  the  Fay  house,  in 
which  the  camel-backs  were  taken  out. 

Q.  Those  were  the  machines  like  this  model  in- 
volved in  [464]  the  suit  against  George  D.  Parker 
referred  to  as  suit  No.  1652  ? 
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A.  Yes ;  that  type  of  machine  took  the  place  of  the 
camel-back. 

The  COURT. — We  will  take  a  recess  until  two 
o^clock.     [465] 

AFTEENOON  SESSION— 2  o'clock  P.  M. 
N.  J.  OFSTAD,  recalled. 

Cross-examination  (Resumed). 
(By  Mr.  LYON.) 

Q.  Mr.  Ofstad,  when  did  you  last  see  these  camel- 
back  constructions  in  the  Riverside  Heights  Orange 
Growers  Association  packing-house  at  Riverside? 

A.  It  was  1909, 1  think  it  was. 

Q.  Do  you  know  what  became  of  that  packing- 
house ? 

A.  What  became  of  the  packing-house? 

Q.  Yes,  that  they  were  in. 

A.  The  Riverside  Heights  Number  10? 

Q.  Yes. 

A.  Well,  the  building  still  stands  on  the  same 
ground. 

Q.  Is  it  the  same  building? 

A.  The  same  building. 

Q.  As  a  matter  of  fact,  the  building  in  which  those 
camel-back  constructions  were  used  by  the  River- 
side Heights  Number  10  at  Riverside  burned,  didn't 
it,  and  the  machines  burned  ? 

A.  That  was  before  my  time. 

Q.  And  in  the  new  house  they  put  in  Stebler 
graders,  didn't  they? 
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A.  Put  a  Stebler  grader  in  the  new  house,  yes. 
[466] 

Q.  And  the  one  that  was  rebuilt  took  the  place  of 
the  house  that  burned  ? 

A.  You  must  remember,  Mr.  Lyon,  that  the  River- 
side Heights  Packing  House  consisted  of  two  build- 
ings, the  north  and  south  building,  or  the  old  build- 
ing which  was  called  the  Fay  building,  and  it  was  the 
Fay  building  that  remains  on  the  ground  to-day,  and 
in  which  the  camel-back  machines  was  in  operation 
where  I  saw  them.  i 

iQ:  Aren't  you  mistaken  in  that,  and  that  the 
camel-back  constructions  were  in  the  north  build- 
ing which  burned? 

A.  I  am  talking  about  the  machines  in  the  Fay 
building. 

Q.  Well,  are  you  positive  there  ever  was  any  of 
these  camel-backs  in  that  Fay  building? 

A.  Yes. 

Q.  Now,  referring  to  this  Cleghorn  packing-house 
at  Redlands — or  Highlands,  as  I  should  say,  you 
are  familiar  with  the  so-called  Raj^burn  overhead 
system,  aren't  you? 

Mr.  ACKER. — Is  that  the  patent  that  has  been 
introduced  in  evidence,  Mr.  Lyon? 

Mr.  LYON. — I  don't  know  whether  you  have  in- 
troduced it  or  not. 

Mr.  ACKER. — I  introduced  a  Rayburn  patent — 
so  we  will  know  clearly  what  you  are  speaking  about. 

Mr.  LYON. — I  think  the  witness  can  answer  the 
question. 
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Q.  (By  the  COURT.)  Can  you  answer  the  ques- 
tion? 

A.  Why,  not  definitely,  your  Honor,  until  I — I 
have  [467]  seen  so  many  machines  that  I  don't 
know  by  what  name  they  go  by,  all  of  them. 

Q.  Do  you  know  of  any  overhead  system? 

A.  To-day? 

Q.  Well,  at  any  time. 

A.  I  have  seen  machines;  yes;  I  have  seen  ma- 
chines in  the  past,  years  ago,  called  the  overhead  sys- 
tem; I  didn't  know  the  official  title. 

Q.  (By  Mr.  LYON.)  As  a  matter  of  fact,  Mr. 
Ofstad,  you  have  been  traveling  throughout  the 
citrus  packing-houses  of  Southern  California  for 
Mr.  Parker,  haven't  you?        A.  Yes,  sir. 

Q.  And  soliciting  business  for  him? 

A.  Yes,  sir. 

Q.  For  some  considerable  time  ? 

A.  Well,  this  year  I  haven't. 

Q.  Well,  in  years  gone  by. 

A.  Last  year,  or  off  and  on. 

Q.  And  you  lived  at  Orange,  California,  for  some 
time,  didn't  you?        A.  Yes,  sir. 

Q.  And  were  engaged  in  the  citrus  industry  there  ? 

A.  Yes,  sir. 

Q.  I  show  you  Defendants'  Exhibit  *' J,"  Rayburn 
patent  number  741,928,  and  ask  you  if  this  Cleghom 
installation  at  Highlands  was  not  the  installation 
illustrated  in  this  [468]  exhibit  (handing  copy  of 
patent  to  witness). 

A.  To  the  best  of  my  knowledge  I  don't  think  this 
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particular  construction  is ;  I  think  it  is  more  similar 

to  the  photograph. 

Q.  Wasn't  the  grader  element  arranged  high  up  in 
the  packing-house  and  the  bins  down  at  a  very  much 
lower  level  ?        A.  Well,  the  camel-back  is — 

Q.  Answer  the  question. 

A.  Well,  the  camel-back,  and  that  type  are  both 
high  from  the  ground. 

Q.  How  much  higher  from  the  level  of  the  pack- 
ing-house floor  was  the  packing-house  construction? 

A.  In  comparison  to  what  ? 

Q.  The  level  of  the  floor. 

A.  I  never  took  the  dimension  of  the  height. 

Q.  Now,  you  say  you  have  seen  this  type  of  Ray- 
burn  overhead  system  in  packing-houses,  haven't 
you  ?        A.  I  think  I  have. 

Q.  And  it  is  necessary  for  a  man  to  climb  up  a  lad- 
der, or  a  flight  of  steps  to  get  up  to  the  grader,  isn't 
it,  with  such  systems  ? 

A.  I  don't  think  I  ever  saw  a  ladder  or  steps. 

Q.  In  such  overhead  system  the  grader  is  arranged 
a  good  deal  over  the  height  of  a  man — over  6  feet 
from  the  floor,  isn't  it? 

A.  I  can't  say  how  high.     [469] 

Q.  Now,  isn't  that  the  construction  with  the 
grader  above  the  floor — the  packing-floor,  at  least  6 
or  8  or  10  feet,  and  the  distributing  chutes  arranged 
to  carry  the  fruit  by  gravity  down  to  bins  on  the 
packing-floor?  What  is  in  that  Cleghorn  Packing- 
house at  Highlands? 

A.  Well,  I  can't  say — explain  the  details  of  it,  be- 
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cause  I  didn't  examine  close  enough  for  that.  I 
simply  was  in  the  house  and  tried  to  sell  Mr.  Cleg- 
horn  some  equipment,  and  while  there  I  saw  the  ma- 
chines. 

Q.  In  that  Cleghorn  installation,  don't  the  packers 
work  under  the  grader  ?        A.  Under  the  grader  ? 

Q.  Yes;  so  that  the  grader  is  arranged  up  high 
enough  so  the  packers  work  right  under  it. 
A.  The  packers  were  on  both  sides  of  it. 
Q.  And  under  it  in  relation  to  the  level  of  the 
grader^        A.  I  can't  say  that  positively. 
Q.  You  don't  knoAv,  do  you? 
A.  Not  that  particular  thing,  no. 
Q.  It  is  a  fact,  isn't  it,  that  economy  of  packing- 
floor  space  is  very  much  sought  in  packing-houses  ? 
A.  In— 

Q.  Read  the  question. 
(Last  question  read  by  the  reporter.) 
A.  Yes. 

Q.  And  with  this  camel-back  installation  the 
grader  and  [470]  the  chutes  and  the  bins  require 
a  great  deal  of  floor  space  ? 

A.  You  could  make  the  machines  go  back — 
Q'.  Answer  the  question  as  to  the  camel-back  con- 
struction you  have  referred  to. 

A.  I  don't  know  as  they  require  any  more  square 
feet  than  they  do  nowadays. 

Q'.  Are  you  prepared  to  say  that  they  do  not  re- 
quire more  space  for  the  same  length  of  bins  and 
same  bin  space  than  the  Porterville  machines  of  the 
defendants  herein  require "? 
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A.  To  my  knowledge  and  experience  it  is  often 
with  each  house  the  largest  machine  they  can  get 
in. 

Q.  Answer  the  question  in  regard  to  the  relative 
bin  space  and  the  amount  of  space  required  for  the 
distributing  system  and  the  bins.  Isn't  that  less  in 
the  Porterville  installations  than  if  graders  were 
placed  therein  to  carry  the  same  amount  of  fruit  per 
day  and  put  it  in  bins  ? 

A.  Well,  my  impression  is  that  the  camel-back  is 
wider  but  a  shorter  grader  than  they  are  to-day,  and — 

Q.  Well,  you  are  unable  to  answer  my  question  ? 

Mr.  ACKER. — Let  the  witness  finish  his  answer? 

A  (Continuing.)  — and  the  camel-back  grader  is 
a  machine  including  the  bins  wider  than  the  Porter- 
ville grader,  but  shorter,  but  I  think  that  the  square 
feet  occupied  approximately  the  same. 

Q'.  That  is  your  best  judgment? 

A.  Yes.     [471] 

Q.  Now,  what  is  the  advantage  of  having  the  bins 
arranged  as  they  are  in  the  Porterville  installation 
over  the  old  camel-back  arrangement  ? 

A.  Well,  the  advantage  in  the  Porterville  arrange- 
ment was — had  this  advantage,  because  we  wanted 
capacity  in  that  house,  and  there  were  posts  there 
limiting  the  equipment  for  wide  graders,  and  con- 
sequently the  Parker  type  and  grader  machine  was 
narrower,  and  we  could  get  the  equipment  in  the 
required  space. 

Q.  Each  one  of  those  Parker  graders  is  a  double 
or  two-ranway  grader,  isn't  it? 
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Q.  (By  the  COURT.)  The  fruit  comes  out  on 
both  sides,  don't  it? 

A.  Yes,  sir. 

Q.  (By  Mr.  LYON.)  And  each  separate  grade, 
or  separation  on  each  side,  is  discharged  at  its  own 
respective  siding  ?        A.  Yes,  sir. 

Q.  Now,  with  the  old  camel-back  arrangement  you 
stated  that  alternate  grades  were  discharged  on  alter- 
nate sides. 

A.  I  stated  according  to  this  photograph  it  was, 
but  not  in  all  instances,  but  the  one  we  had  in  the 
Riverside  Heights  house  number  10  discharged  all 
sizes  on  one  side. 

Q.  In  what  machine  ? 

A.  In  the  camel-back  ? 

Q.  Of  w^hat  installation  ? 

A.  The  camel-back  machine  I  am  talking  about  in 
the  Fay     [472]     house. 

Q.  Those  were  double  graders,  then,  or  had  a 
grading  roller  and  a  grading  belt  on  each  side,  and 
each  one  had  its  own  camel-back  arrangement  so  that 
each  operated  independently  of  the  other  f 

A.  Well,  when  the  fruit  was  sized,  went  through 
the  aperture,  all  sizes  in  the  successive  sizes  from 
the  324  on  up  to  the  larger  sizes,  they  dropped  down 
onto  the  respective  sides,  and  into  the  bins  on  the 
same  sides  as  they  were  sized. 

Q.  Now  then,  were  those  single  machines  or  double 
machines  ? 

A.  There  Avas  one  complete  machine,  a  whole  ma- 
chine, and  a  half  machine. 
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Q.  And  they  were  separate  installations? 

A.  Yes. 

Q.  Now,  you  couldn't  arrange  with  the  camel- 
back  grader  a  double  grader  in  the  manner  of  the 
Porterville  machines?        A.  Yes,  sir. 

Q.  Where  was  it  so  arranged? 

A.  Riverside  Heights  Number  10. 

Q.  You  have  been  talking  about  the  Parker 
graders  that  are  in  there  now  in  your  last  answers  ? 

A.  No,  sir ;  I  am  talking  about  the  camel-back. 

Q.  When  were  they  so  arranged  as  you  have  last 
testified  in  the  Riverside  ? 

A.  When  they  were  so  arranged?  Up  to  the 
years  1909,  [473]  when  they  were  torn  down  and 
replaced  by  the  Parker  type. 

Q.  Now,  which  one  of  the  two  houses  of  the  River- 
sfde  Heights  was  so  arranged? 

A.  Known  as  the  old  Pay  house. 

Q.  Not  in  the  north  house  ? 

A.  I  am  talking  about  the  machine  in  the  Fay 
house,  the  house  facing  Seventh  street  in  Riverside. 

Q.  Not  in  the  north  house  which  burned  ? 

A.  We  had  Stebler 's  graders  in  there. 

Q.  And  the  north  is  the  one  that  burned? 

A.  That  is  before  my  employment  in  that  house; 
I  don't  know  anything  about  that. 

Q.  Then,  you  don't  consider  that  the  traveling 
belt  system  of  distributing  apparatus  with  the  de- 
flectors thereon,  and  the  adjustable  bin  partitions 
in  relation  to  the  adjustable  deflectors  makes  for 
economy  of  floor  space  or  has  any  advantage  over 
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the  old  camel-back,  do  you  ? 

A.  I  think  they  are  an  improvement? 

Q.  In  what  respect  ? 

A.  I  think  they  are  an  improvenment  in  so  far  as 
— well,  with  packing-house  people,  we  are  after  bin 
capacity  so  as  to  enable  us  to  increase  the  volume  of 
output. 

Q.  Then  you  get  a  greater  output  with  the  dis- 
tributing apparatus,  including  the  longitudinally 
traveling  conveyor  belt,  the  deflecting  arms  with 
their  adjustment,  and  the  adjustable  bin  partitions 
in  relation  to  them,  do  you,  then  [474]  you  did 
with  the  old  camel-back  arrangement? 

A.  I  consider  it  an  advantage  to  the  belt  with  their 
deflecting  arms  which  you  speak  of. 

Q.  An  improvement  over  the  camel-back  in  this 
respect,  it  gives  the  fruit  more  protection  ? 

A.  There  is  less  gravity  for  the  fruit  to  roll,  and 
that  is  what  we  want  to  avoid.  The  more  an  orange 
has  to  roll  the  greater  the  increased  per  cent  for 
decays  required.  Now  then,  the  belt  is  superior 
over  the  camel-back  in  this  respect,  that  it  gives  the 
fruit  better  protection.  The  camel-back  we  had  had 
long  chutes  or  flumes,  and  the  orange  had  to  travel 
down  this  incline  by  gravity  several  feet,  whereas 
on  a  distributing  belt  as  Mr.  Stebler's  machine  has, 
it  comes  to  a  standstill  rather  short — short  incline, 
and  then  is  taken  by  belt  into  the  bins.  Now,  there 
is  the  advantage  of  the  belt,  as  far  as  capacity,  why, 
the  length  of  the  machine  governs  the  capacity  or 
the  output. 
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Q.  And  with  the  traveling  belt  system  of  distribut- 
ing apparatus  in  connection  with  the  adjustable  bin 
partitions  and  the  adjustable  deflectors  on  the  trav- 
eling belt  of  the  distributing  apparatus,  you  can  get 
a  greater  capacity  within  a  given  space,  can't  you? 

A.  The  bin  adjustments  in  the  Stebler  type  of 
machine  that  can  slide  along  in  the  bins  have  more 
elasticity,  or  greater — so  you  can  get  one  bin  larger 
than  others,  I  think,  is  an  improvement  over  the 
bin  type  of  the  camel-back,  [475]  because  some 
of  the  bins  in  the  camel-back  were  stationary. 

Q.  Now,  you  would  not  think  today,  as  a  practical 
packing-house  man,  by  putting  in  one  of  the  old 
camel-back  systems,  would  you?        A.  No. 

Mr.  LYON.— That  is  all. 

Redirect  Examination. 
(By  Mr.  ACKER.) 

Q.  You  thought  as  a  practical  packer  of  fruit  you 
wouldn't  consider  the  advisability  at  this  time  of 
putting  in  the  camel-back  machine.  Please  explain 
a  little  more  fully  your  reasons  for  that  answer. 

A.  Read  the  question. 

Q.  (By  the  COURT.)  Why  wouldn't  you  use  the 
camel-back  any  more  ? 

A.  Because  I  think  both  the  later  type  of  ma- 
chines are  superior  and  better  and  easier  on  the  fruit, 
both  Mr.  Stebler 's  new  type  of  machine,  and  also 
Mr.  Parker's  new  type  of  machine  are  more  success- 
ful in  the  operation  and  in  the  handling  and  pro- 
tection of  the  fruit,  and  gives  more  capacity ;  especi- 
ally so  I  have  found  it  in  Mr.  Parker's  machine,  and 
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that  is  why  I  wouldn't  go  back  to  an  antiquated 
machine  when  I  could  get  a  modern  machine  that 
gives  me  better  and  more  efficient  service. 

The  COURT.— Is  that  all? 

Mr.  ACKER.— That  is  all.     [476] 

Testimony  of  Thomas  Strain,  Sr.,  for  Defendants, 

THOMAS  STRAIN,  Sr.,  a  witness  called  in  behalf 
of  the  defendants,  being  first  duly  sworn,  testified 
as  follows : 

Direct  Examination. 
(By  Mr.  ACKER.) 

Q.  Please  state  your  name,  age,  residence  and  oc- 
cupation? 

A.  Thomas  Strain;  nearly  68;  residence,  FuUer- 
ton;  fruit  grower. 

Q.  How  long  have  you  been  engaged  in  the  pack- 
ing-house business? 

A.  I  am  not  in  the  business  now  at  all. 

Q.  Well,  were  you  at  any  time  engaged  in  said 
business  ? 

A.  Yes,  I  was  in  it  about  ten  years. 

Q.  Beginning  with  what  year? 

A.  I  don't  know  exactly,  but  I  was  eight  years 
out  of  the  busmess — ten  years — for  eight  or  ten  years 
previous.  I  don't  remember  the  exact  amount  of 
time,  but  it  is  some  eight  or  ten  years. 

Q.  I  direct  your  attention,  Mr.  Strain,  to  letters 
patent  number  775,015,  Plaintiff's  Exhibit  Number 
3,  granted  to  T.  Strain,  November  15,  1904,  and  ask 
you  whether  you  are  the  said  Thomas  Strain  to  whom 
the  said  letters  patent  were  issued? 
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A.  Yes,  sir;  it  is  mine. 

Q.  Please  state  whether  or  not  a  machine  was  ever 
constructed  and  placed  in  operation  embodying  the 
features     [477]     of  the  said    Strain  invention. 

A.  I  don't  know;  never  constructed  one;  I  don't 
know. 

Q.  Did  you  construct  and  place  into  operation 
a  machine  prior  to  applying  for  letters  patent — 
prior  to  filing  an  application  for  letters  patent  which 
eventuated  in  the  granting  of  said  letters  patent  ? 

A.  Yes. 

Mr.  LYON.— I  object  to  that. 

The  COURT. — He  has  already  answered  the  ques- 
tion, Yes. 

Q.  (By  Mr.  ACKER.)  Please  state  what  means, 
if  any,  were  employed  in  the  said  machine  for  vary- 
ing the  grade  outlets  for  the  sized  fruit  ? 

A.  After  it  is  sized,  you  mean?  After  fruit  is 
sized? 

Q.  No ;  for  varying  the  grade  outlets  for  the  fruit 
to  be  sized  running  through  the  machine. 

A.  I  don't  understand. 

Q.  (By  the  COURT.)  How  did  the  sizing  of  the 
oranges  come  out,  the  smaller  and  the  larger  ones  ? 

A.  It  was  a  belt,  or  at  least  a  shaft  that  could  be 
twisted  up  or  down.  The  grade  was  regulated  by  the 
shaft,  by  a  three-quarters  of  an  inch;  that  is  what 
I  used  first. 

Q.  (By  Mr.  ACKER.)  You  say  that  is  what  you 
used  first.  Did  you  use  any  other  device  or  means 
for  varying  the  outlet  aperture  ? 
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A.  No ;  that  is  the  only  machine  there  of  that  kind ; 
[478]'  that  was  the  only  adjustment  I  had,  was  the 
flexible  shaft. 

Q.  Who  assisted  you  in  the  construction  of  the 
said  machine  ? 

A.  Well,  my  son,  and  a  man  named  Smith,  a 
handy  man  I  had,  he  helped  to  make  it. 

Q.  Can  you  state  approximately  when  that  appa- 
ratus was  constructed  and  whether  the  same  is  in 
operation  at  the  present  time  ? 

A.  I  don't  remember  the  date  of  construction  but 
it  was  the  same  year  the  patent  got  out,  and  I  dis- 
mantled it  after  that  first  six  months,  or  first  season ; 
we  only  run  one  season  and  then  dismantled  it. 

Q.  I  notice  in  letters  patent  granted  to  you 
reference  to  what  is  specified  in  the  patent  as  hinged 
leaves  for  raising  and  lowering  the  conveyor  belt. 
Please  state  whether  or  not  in  the  said  apparatus 
as  constructed  and  operated  by  you,  said  hinged 
leaves  for  raising  and  lowering  the  traveling  belt 
were  employed. 

Mr.  LYON. — That  is  objected  to  as  leading. 

The  COURT.— I  think  it  is  leading. 

(By  Mr.  ACKER.)  Mr.  Strain,  please  state 
whether  or  not  any  means  were  employed  in  the  said 
machine  for  adjusting  the  longitudinally  movable 
carrier  belt  for  the  fruit. 

A.  There  is  a  pulley  at  each  end  that  carried  the 
longitudinal  belt. 

Q.  (By  the  COURT.)  Well,  could  you  raise  that 
belt  and  let  it  down  ?     [479] 
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A.  No,  that  was  movable ;  it  was  on  a  flexible  shaft 
body ;  there  was  a  flat  table  the  whole  way,  some  two 
or  three  inches  wide,  and  the  flexible  shaft,  with  the 
levers. 

Q.  (By  Mr.  ACKER.)  Approximately  what  was 
the  length  of  that  machine  ? 

A.  About  38  or  40  feet;  we  called  it  a  40- foot 
grader. 

Q.  And  what  is  the  length  of  the  bins  for  receiving 
the  fruit  in  comparison  with  the  length  of  the  ap- 
paratus ? 

A.  Same  length  practically. 

Q.  Please  state  how  the  discharge  of  the  fruit,  the 
sized  fruit,  relative  to  the  fruit-receiving  bins  was 
controlled. 

A.  The  fruit  fell  on  the  flexible  grader  which  was 
adjusted  for  the  sizing  of  the  fruit,  the  flexible  shaft- 
ing for  adjusting  the  sizing  of  the  fruit,  and  when 
the  fruit  rolled  through  that,  the  belt  was  continued 
down  about  10  inches  lower  and  the  fruit  would  be 
rolled  into  the  bin,  but  there  was  a  projection  to 
stop  the  fruit  in  that  direction,  and  the  fruit  was 
carried  arouiid  that  until  we  wanted  to  switch  it  off, 
and  there  were  little  switches  on  each  side  to  throw 
the  fruit  into  any  bin  we  wanted. 

Q.  Were  those  switches  stationary  ? 

A.  No;  they  were  not  stationary. 

Q.  What  was  the  purpose  of  those  switches  ? 

A.  To  fill  the  bin  to  any  length.  The  first  part  of 
the  bin  would  fill  up,  and  then  the  switch  would 
throw  them  over,  and  you  could  switch  the   fruit 
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anywhere  you  wanted  to  make     [480]     it — ^mix  the 

fruit. 

Q.  That  is,  to  get  an  even  distribution  into  the  bin  ? 

A.  When  the  bin  would  fill  up  at  one  end,  you 
could  switch  it  off  and  get  to  the  other  part  of  the  bin. 

Q.  Those  switches,  I  understood  you  to  state,  were 
movable  ?        A.  Yes ;  movable. 

Q.  And  in  what  direction  were  they  movable  rela- 
tive to  the  travel  of  the  belt  ? 

A.  The  same  w^ay  as  the  belt,  longitudinally. 

Q.  And  they  were  longitudinally  adjustable? 

A.  Yes. 

Q.  And  if  I  varied  the  position  of  those  devices 
and  adjust  them  longitudinally,  what  effect  would 
it  have  relative  to  the  discharge  of  the  fruit  into  the 
bins? 

A.  Discharge  it  at  different  points. 

Q.  It  varies  the  point  of  discharge  ?        A.  Yes. 

Q.  What  was  the  width  of  the  belt  employed  in 
your  machine? 

A.  About  22  inches  over  both  sides. 

Q.  Did  you  ever  build  more  than  one  machine  ? 

A.  No ;  only  one  machine. 

Mr,  ACKER. — You  may  take  the  witness. 

Cross-examination. 
(By  Mr.  LYON.) 

Q.  Why  did  you  discontinue  the  use  of  that  ma- 
chine, Mr.  Strain?     [481] 

A.  Well,  Mr.  Stebler  said  that  infringed  an  old 
patent,  an  Ish  patent,  and  I  didn't  wish  any  litiga- 
tion out  of  that ;  I  got  out  a  better  machine  and  dis- 
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mantled  this  one  that  was  used  the  season  only. 

Q.  In  other  words,  it  is  now  your  present  recollec- 
tion because  you  got  up  a  better  machine  you  dis- 
mantled this  one? 

A.  Yes ;  there  is  two  reasons ;  Mr.  Stebler  objected 
and  then  I  got  the  better  one  out. 

Q.  Now,  isn't  it  a  fact  that  you  got  the  other  one, 
the  one  you  now  say  was  a  better  one,  was  because 
you  had  to  discontinue  the  use  of  those  machines  that 
you  have  been  referring  to  ? 

A.  No;  I  ran  the  whole  season  after  Mr.  Stebler 
told  me,  run  the  whole  season  through. 

Q.  That  was  not  the  reason  for  getting  up  the  new 
machines'?        A.  Partially. 

Q.  Now,  you  say  you  ran  that  machine  but  one 
season  ? 

A.  As  far  as  I  know  it  was  one  season ;  it  is  a  good 
while  ago,  but  I  was  almost  sure  it  was  one  season. 

Q.  Now,  was  that  the  season  of  1903? 

A.  I  couldn't  give  you  the  date;  it  was  the  season 
of  the  patent,  but  I  don't  know  the  time  now. 

Q.  When  you  say  the  date  of  the  patent,  do  you 
mean  the  date  of  the  application  of  the  patent? 

A.  The  application,  yes. 

Q.  Now,  this  application  for  patent  was  filed  Janu- 
ary 12,     [482]     1903? 

A.  That  is  the  same  year  that  I  run  the  machine, 
as  near  as  I  can  remember. 

Q.  Now,  didn't  you  run  that  machine  the  season 
of  1904? 

A.  I  don't  know ;  I  don't  think  so ;  if  I  did,  I  don't 
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remember  exactly,  but  I  think  I   only  run  it  one 

season. 

A.  Well,  if  it  had  been  run  the  season  of  1904,  you 
would  know  it,  wouldn't  you  ? 

A.  How  would  If    I  wouldn't  know  it. 

Q.  I  mean  you  would  have  been  aware  of  it  if  it 
had  been? 

A.  Certainly ;  I  was  in  the  house  all  the  time ;  I  was 
running  the  business. 

Q.  Now,  you  with  this  machine  that  you  say  you 
substituted  for  the  machine  of  this  patent,  Plaintiff's 
Exhibit  3,  you  had  an  inference  proceeding  in  the 
United  States  Patent  Office  as  to  whether  you  were 
the  inventor  of  it,  or  your  nephew,  Robert  Strain? 

A.  Yes,  sir. 

Q:.  And  it  was  determined  that  Robert  Strain  was 
the  inventor  ?        A.  Yes,  sir. 

Q.  In  that  interference  you  testified  as  a  witness, 
did  you?        A.  Yes,  sir. 

Q.  You  appeared  as  a  witness  on  Thursday,  June 
28,  1906,  before  Lizzie  D.  Brett,  a  notary  public,  at 
the  office  [483i]  of  Hazard  &  Hartman,  rooms 
638  to  641,  Citizens  National  Bank  Building,  in 
that  proceeding,  and  were  asked  the  following 
questions:  (Reading:)  "Referring  to  the  substitute 
machine  that  you  say  was  a  better  machine,  what 
was  the  occasion  of  your  trying  to  get  up  a  different 
machine  from  the  grading  machine  that  you  had  in 
use  in  March,  1905? 

A.  Sometime  in  1904,  I  think  it  was,  the  Cali- 
fornia Iron  Works  sent  a  letter  to  me  stating  that 
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my  machine  was  an  infringement  of  the  Ish  patent, 
and  again  in  the  spring  of  1905.  Since  giving  my 
prev[ious  testimony,  my  attention  has  been  called 
to  the  letter  which  was  dated  March  2,  1005,  from 
the  California  Iron  Works  again  calling  my  atten- 
tion to  this  machine,  and  again  declaring  it  an  in- 
terference with  the  Ish  patent.  [484]  From  the 
time  of  the  first  information  in  1904,  I  kept  my  at- 
tention on  the  thought  of  improving  my  machine 
in  such  a  way  that  there  would  not  be  any  possibility 
of  an  infringement  of  any  of  the  many  graders  then 
in  use,  and  was  naturally  driven  to  the  idea  of  a 
double  edge  grader,  and  had  often  talked  over  this 
matter  with  my  son,  and  believed  that  possible, 
but  little  difficulties  as  to  adjustments  or  other  things 
prevented  me  from  taking  any  action,  as  well  as 
the  fact  that  no  attempt  was  made  by  the  California 
Iron  Works  to  action.  However,  owing  to  the  con- 
dition of  things  represented  by  the  letter  of  March 
2d,  1905,  I  decided  I  must  now  put  my  ideas  in 
practical  shape  and  get  ready  for  any  emergency." 
You  were  asked  that  question  and  gave  that  testi- 
mony at  that  time? 

A.  Quite  likely. 

Q.  I  am  reading  from  the  original  transcript  of 
the  testimony  given  in  that  interference. 

Mr.  ACKER. — From  the  original  certified  copy  ? 

Mr.  LYON. — No;  from  the  duplicate  made  at  the 
time. 

Q.  Now,    Mr.    Strain,    you   employed   Townsend 
Brothers  of  Los  Angeles,  to  prepare  the  application 
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for  this  patent,  Plaintiff's  Exhibit  3  for  you,  did 

you?        A.  Townsend  Brothers? 

Q.  Yes. 

A.  Yes,  I  think  that  is  one  of  the  first. 

Q.  And  Mr.  Hackley — George  T.  Hackley,  who 
was  then  [486}i  associated  with  the  firm,  made 
several  trips  out  to  Fullerton  in  connection  with  the 
preparation  of  that  application,  didn't  he? 

A.  Somebody  did. 

Q.  And  so  did  Mr.  Edmond  A.  Strause,  the  drafts- 
man? 

A.  I  don't  know;  someone  came  from  the  office;  I 
don't  know. 

Q.  And  these  drawings  for  this  application  for 
patent  were  prepared  from  the  machine  as  you  were 
then  just  about  completing  it;  isn't  that  true  ? 

A.  Partly;  there  were  lots  of  amendments  put  in 
afterwards. 

Q.  How  do  you  mean  amendments  put  in  after- 
wards ? 

A.  I  mean  that  that  is  the  first  conception  of  the 
thing,  and  the  patent  was  built  on  that. 

Q.  And  you  mean  that  there  were  other  amend- 
ments put  into  the  machine  after  the  application  was 
filed? 

A.  I  mean  there  were  things  put  in  the  patent  that 
were  not  on  the  machine  at  all. 

Q.  What? 

A.  Several.    I  don't  know  them  all. 

Q.  Show  us  any  part  of  that  that  was  not  in  the 
machine. 
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A.  I  will  show  you  that  hinged  elevation  from  be- 
low the  belt  for  adjusting  was  never  put  on  the  ma- 
chine, but  I  thought  someone  might  come  down 
quick  and  practically  [486]i  make  the  same  ma- 
chine with  the  use  of  one  of  my  plans. 

Q.  You  had  a  conversation  with  Mr.  Stebler  in 
regard  to  this  machine  while  you  were  using  it, 
didn't  you?        A.  Yes;  he  was  out  to  see  it  once. 

Q.  And  you  explained  to  him  how  you  could  use 
these  hinged  leaves  under  that  belt  for  the  purpose 
of  raising  it  to  get  the  grade  ? 

A.  The  same  as  the  patent  says  I  could  use  it,  but 
I  didn't;  I  could  do  it. 

Q.  Are  you  prepared  to  positively  state  that  you 
did  not  make  a  single  one  of  the  portions  of  that  bed 
plate  movable? 

A.  Never  made  any;  it  is  not  necessary;  it  is 
graded  from  above.  If  it  is  graded  from  below,  it 
would  be  a  double  invention.  If  I  had  that  adjust- 
ment above,  I  would  not  need  it  below,  I  am  quite 
certain. 

Q.  You  sold  this  patent  to  Mr.  Stebler  for  a  thou- 
sand dollars  cash,  I  believe  ?        A.  This  one  here  ? 

Q.  Yes. 

A.  Excuse  me,  I  didn't  sell  it  to  Mr.  Stebler.  I 
didn't  sell  it  to  Mr.  Stebler.  I  understood  it  went 
to  him,  but  nobody  told  me  such  a  thing.  I  sold  it 
indirectly. 

Q.  You  had  your  dealings  directly  with  a  lawyer 
by  the  name  of  Marx  in  FuUerton?    [487] 

A.  Certainly. 
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Q.  And  you  miderstood  he  was  dealing  for  Mr. 
Stebler? 

A.  There  was  nothing  ever  said,  but  I  understood 
he  wanted  it. 

Q.  How  long  did  you  say  this  machine  was? 

A.  About  40  feet.  I  couldn't  say  exactly;  it  was 
within  a  couple  of  feet  of  that. 

Q.  And  how  many  grades  of  fruit  did  you  take 
off  of  that  machine,  or  sizes  ? 

A.  It  was  either  nine  or  ten;  I  am  not  exactly  sure 
which. 

Mr.  LYON.— That  is  all. 

Redirect  Examination. 
((By  Mr.  Acker.) 

Q.  You  say  you  took  off.  of  that  machine  nine  or 
ten  sizes  of  fruit.  Please  explain  what  became  of 
the  fruit  that  was  commonly  termed  the  overflow  of 
the  machine. 

A.  Well,  that  went  into  the  last  bin.  There  was 
different  sizes  that  went  to  certain  bins,  and  every- 
thing from  those  sizes  up  went  into  that  bin  and  had 
to  be  reset  or  re-graded  over  again;  it  was  all  packed 
by  hand;  there  was  two  or  three  sizes. 

Q.  That  is,  there  Avould  be  two  or  three  sizes  of 
fruit  in  this  overflow  bin? 

A.  There  was  only  one  bin  for  that.     [488] 

Mr.  ACKER. — This  you  ,may  object  to,  if  you 
want  to,  because  it  is  not  redirect,  and  I  will  recall 
him  to  the  stand  if  necessary.  It  is  a  photograph  of 
that  machine,  which  shows  it  to  better  advantage. 

Q.  Mr.  Strain,  I  will  hand  you  a  photograph,  and 
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ask  you  to  examine  the  same  and  state  whether  you 
can  identify  that  photograph,  and  if  so,  what  is  dis- 
closed thereby  ? 

A.  This  is  my  machine;  I  remember  the  photo- 
graph. 

Q.  That  is  a  photograph  of  the  machine  that  you 
testify  to  having  made  and  placed  in  operation? 

A.  That  is  the  machine. 

Mr.  ACKLER. — I  will  offer  the  photograph  in  evi- 
dence and  ask  that  the  same  be  marked  Defendant 's 
Exhibit  *'F."     That  is  all,  Mr.  Lyon. 

Recross-examination. 
(By  Mr.  LYON.) 

Q.  Mr.  Strain,  I  don't  beheve  it  will  appear  in 
that  photograph,  but  referring  to  the  Plaintiff's  Ex- 
hibit 3,  your  patent,  I  will  ask  you  if  it  is  not  a  fact 
that  below  this  rod  that  ran  along — the  grading  rod, 
the  parts  36  were  arranged  so  that  the  fruit  could 
only  come  out  where  the  upper  ends  or  edges  of  these 
parts  36  did  not  exist  ?  In  other  words,  that  portion 
did  not  prevent  the  oranges  from  rolling  between  the 
grading  rod  and  the  belt? 

A.  I  don't  catch  your  question.     [489] 

Q.  (Handing  copy  of  patent  to  the  witness  and 
indicating  thereon.)  That  was  simply  to  prevent 
the  fruit  from  dropping  over  the  side  of  the  belt  ? 

A.  Well,  the  fruit  came  out  of  that  part — well,  I 
mean  it  came  out  in  an  open  space. 

Q.  And  it  couldn't  come  out  on  this  upper  hori- 
zontal section  of  the  part  36  which  was  near  the 
grading  rod? 
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A.  No;  it  couldn't  come  out  there;  it  had  to  drop 
into  the  next  place,  and  then  on  out. 

Mr.  LYON.— That  is  all. 

Mr.  ACKER. — Mr.  Lyon,  will  you  admit  the  ex- 
istence and  the  use  of  these  machines  which  have 
been  referred  to  as  the  camel-back,  and  as  repre- 
sented by  the  photographic  exhibits,  which  have 
been  introduced  in  evidence  1  If  so,  I  will  not  take 
any  testimony  on  that  point. 

Mr.  LYON. — I  don't  admit  the  existence  of  these 
particular  machines,  no.  I  stated  as  far  as  the  con- 
struction illustrated  in  photograph,  Defendants'  Ex- 
hibit "  0, "  is  concerned,  why,  we  have  to  admit  that. 
I  will  not  admit,  however,  that  the  man  Ofstad  is 
correct  as  to  where  the  machines  were  in  the  River- 
side Heights  Orange  Growers  Association,  or  that 
he  is  correct  at  all  in  regard  to  the  Highlands  ma- 
chine, or  that  he  has  any  recollection  really  as  to  the 
construction  of  the  camel-back.     [490] 

Testimony  of  J.  L.  Siff ord,  for  Defendants. 

J.  L.  SIPFORD,  a  witness  called  in  behalf  of  the 
defendants,  being  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  ACKER.) 

Q.  Please  state  your  name,  age,  residence  and  oc- 
cupation. 

A.  Age,  47;  Riverside,  California;  packing-house 
equipment. 

Q.  You  will  have  to  talk  a  little  louder.    I  can't 
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hear  you,  myself.    Will  you  read  that  answer? 

(Last  answer  read  by  the  reporter.) 

Q.  By  whom  are  you  employed  at  the  present 
time?        A.  Sir. 

Q.  With  whom  are  you  employed  at  the  present 
time        A.  The  Parker  Machine  Works. 

Q.  How  long  have  you  been  in  the  employment  of 
Mr.  Parker  or  the  Parker  Machine  Works  ? 

A.  Seven  years. 

Q.  How  long  have  you  been  identified  with  the 
citrus  industry  of  this  state  ?        A.  Thirteen  years. 

Q.  I  direct  your  attention,  Mr.  Sifford,  to  two 
photo  prints  w^hich  have  been  offered  in  evidence  as 
Defendants'  Exhibits  "P"  and  "P',"  and  ask  you 
whether  you  can  identify  [491]  the  same,  and  if 
so,  what  the  machine  illustrated  thereby  related  to  ? 
(Handing  photographs  to  the  witness.) 

A.  I  recognize  the  exhibit  "P"  as  a  sizer  and 
bins  that  I  have  seen  in  operation  in  Arhngton 
Heights. 

Q.  When?    During  what  year? 

A.  In  the  year  1904. 

Q.  What  was  that  machine  commonly  termed  in 
the  market? 

A.  It  was  commonly  termed  the  camel-back 
system. 

Q.  Please  explain  how  the  operation  of  that  ma- 
chine, so  far  as  it  relates  to  the  sizing  of  the  fruit,  and 
as  relates  to  the  distribution  of  the  sized  fruit. 

A.  This  system  or  sizer  was — the  sizing  proper- 
ties, where  one  was  a  fixed  part  and  the  other  one 
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was  adjustable.  The  fruit  after  passing  through 
the  sizing  openings  went  into  chutes  which  were  con- 
structed at  different  angles  ohliquely  to  the  sizer, 
carrying  the  fruit  to  different  parts  of  the  bin,  both 
extending  beyond  the  receiving  end,  and  also  the  de- 
livery end  of  the  sizer  proper,  the  chutes  being  so 
constructed  that  this  fruit  could  be  changed  or  shifted 
from  one  chute  to  another,  and  thus  distributing  the 
fruit  from  one  sizing  point  to  another  or  putting  two 
— this  fruit  into  two  different  chutes,  being  able  to 
distribute  the  fruit  in  the  different  bins. 

Q.  Did  you  see  the  machine  in  operation? 

A.  I  have. 

Mr.  ACKER. — ^You  may  take  the  witness,  Mr. 
Lyon.     [492] 

Cross-examination. 
(By  Mr.  LYON.) 

Q.  Where  was  this  that  you  said,  Mr.  Sifford,  that 
you  saw  this  camel-back  in  operation? 

A.  Li  Arlington  Heights. 

Q.  Arlington  Heights  ?        A.  Yes,  sir. 

Q.  Is  that  any  different  from  the  machine  in  the 
Riverside  Heights  No.  10' Association? 

A.  Yes,  sir. 

Q.  How  much  different? 

A.  Different  in  respect  to  the  distribution  of  the 
delivery  of  the  fruit  from  the  sizer. 

Q.  And  both  of  those  installations  were  gravity 
systems  ? 

A.  Gravity  to  the  bin,  through  gravity  chutes. 

Q.  Now,  you  testified  as  a  witness  on  behalf  of  the 
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defendant,  Pioneer  Fruit  Company,  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District 
of  Cahfomia,  Northern  Division,  in  the  case  brought 
by  Fred  Stebler  against  that  company,  suit  No,  207, 
on  June  29th,  1911,  in  regard  to  this  camel-back  in- 
stallation and  system,  didn't  you? 

A.  I  was  on  the  stand,  but  I  can't  say  as  to  that. 

Q.  Didn't  your  testimony  deal  with  the  camel- 
back  distributing  system  in  that  case  ? 

A.  As  I  say,  I  am  not  prepared  to  state.  I  don't 
remember.     [493} 

Q.  "When  did  you  see  the  camel-back  system  in  the 
Riverside  Heights,  No.  10?        A.  1905. 

Q.  And  when  was  it  that  you  saw  this  in  the  Ar- 
Ungton?        A.  1904. 

Q.  That  was  the  first  time  that  you  had  seen  a 
camel-back  then  in  the  Arlington        A.  No,  sir. 

Q.  When  had  you  seen  it  before  theni 

A.  I  had  seen  several  before  in  different  houses 
over  the  state. 

Q.  Name  them. 

A.  There  was  one — one  at  the  Glendora  house, 
the  Glendora  Citrus  Association;  there  was  one  at 
Azusa  Citrus  Association,  and  there  is  others — I  am 
not  prepared  to  state  any  others. 

Q.  Now,  when  was  the  first  time  that  jou  saw  the 
camel-back  installation  in  the  Riverside  Heights  No. 
10  at  Riverside? 

A.  That  was  in  the  year  it  burned  in  1904, 1  think. 

Q.  When  was  it,  before  or  after  you  saw  this  Ar- 
lington Heights  installation 
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A.  That  was  after  I  saw  the  Arlington  Heights. 

Q.  And  you  saw  the  Arlington  Heights  installa- 
tion in  1904  for  the  first  time  ?        A.  1904.     [494] 

Q.  Now,  in  this  case  207  to  which  I  have  referred, 
you  testified  that  you  saw  this  machine  in  the  River- 
side Heights  Orange  Growers  Association  No.  10 
Packing  House  in  1903,  and  identified  Defendants' 
Exhibit  No.  26  as  a  photograph  of  that  installation, 
didn't  you?  And  I  show  the  original  transcript  of 
your  testimony  in  that  case. 

A.  I  might  possibly;  it  could  have  been  Decem- 
ber— 

Q.  You  testified  here  (reading) :  "Did  you  see  the 
machine  in  1903?  A.  Yes.  Q.  Of  which  this  is 
a  photograph?  A.  Yes,  sir.  Q.  Where  was  it? 
A.  It  was  in  the  Heights  No.  10,  Riverside,  Califor- 
nia." And  the  photograph  referred  to  is  offered 
in  evidence  as  Defendants'  Exhibit  No.  26.  "Q. 
And  you  state  that  it  represents  the  sizer  in  the 
camel-back  system  that  was  in  operation  in  Heights 
No.  10  in  1903;  and  the  diverting  boards,  the  camel- 
back  is  on  what  we  call  a  gravity  or  incline  with 
the  diverting  boards  or  fruit  guides  set  across  the 
bins  over  the  incline  of  the  member  to  carry  the  fruit 
to  the  different  bins  and  to  make  a  larger  or  smaller 
bin.  A.  That  is  correct."  Look  at  the  transcript 
and  see.  A.  It  carries  yes,sir. 

Q.  Well,  that  is  the  testimony  you  gave  at  that 
time?        A.  To  the  different  bins. 

Q.  Well,  that  is  the  testimony  you  gave  at  that 
time?        A.  Yes,  sir. 
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Q.  Now,  you  have  been  employed  by  the  defend- 
ant, George    [495]    D.  Parker,  for  how  long? 

The  COURT. — ^He  said  seven  years. 

A.  Seven  years. 

Q.  (By  Mr.  LYON.)  And  during  that  time  you 
have  been  over  practically  all  of  the  citrus  industry 
and  packing-houses  of  California,  haven't  you,  for 
him?        A.  Well,  a  good  deal  of  it. 

Q.  And  you  have  also  been  in  the  state  of  Florida 
for  him,  haven't  you?        A.  Yes,  sir. 

Q.  And  how  long  is  it  since  you  know  of  one  of 
these  camel-back  systems  having  been  installed  in 
any  of  that  territory  ?        A.  Of  it  being  installed? 

Q.  Yes. 

A.  I  don't  know  of  any  re-installations  for  several 
years,  but  I  know  of  several  that  have  been  changed 
in  different  parts  of  the  house. 

Q.  You  don't  know  of  a  camel-back  installation 
having  been  put  in  since  you  have  been  with  Mr. 
Parker;  is  that  true? 

A.  I  am  not  prepared  to  say  at  the  present  time. 

Q.  Well,  you  have  not  seen  a  camel-back  installa- 
tion since  Mr.  Stebler  brought  out  the  distributing 
system,  have  you,  with  the  conveyor  belt? 

A.  As  I  said,  I  am  not  prepared  to  say,  Mr.  Lyon. 
[496] 

Q.  You  don't  remember  one  where  you  can  teU  us 
where  it  was?        A.  Not  at  the  present  time. 

Q.  And  practically  all  of  them  have  been  removed, 
haven't  they,  and  discontinued? 
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A.  Well,  since  I  came  back  from  the  south  I  have 
not  been  over  the  district  enough  to  see. 

Q.  Well,  practically  all  removed  before  you  went 
to  the  south,  or  to  Florida,  hadn't  then"? 

A.  There  were  several  in  operation  when  I  went 
to  Florida. 

Q.  Now,  you  were  with  the  H.  K.  Miller  Manu- 
facturing Company  when  it  was  putting  in  the  so- 
called  Rayburn  overhead  system  ?        A.  I  was. 

Q.  You  know  what  that  system  is  ?        A.  I  do. 

Q.  And  you  know  with  that  system  the  grader  is 
up  above  the  head  of  the  operators — the  operators, 
or  packers,  as  I  should  say,  and  the  packing  bins 
are  down  on  the  floor  below  the  grader? 

A.  Yes,  sir. 

Q.  Have  you  ever  been  in  this  Cleghom  packing- 
house at  Highlands? 

A.  It  has  been  several  years  since  I  have  been  in 
the  Cleghorn  house  in  Highlands.     [497] 

Q.  Isn't  that  one  of  the  Miller  Company's  installa- 
tions of  the  Rayburn  overhead  system  ? 

A.  I  am  not  prepared  to  say. 

Q.  Didn't  you  assist  in  the  installation  of  that  for 
the  H.  K.  Miller  Manufacturing  Company  ? 

A.  No,  I  did  not. 

Mr.  LYON.— That  is  all. 

Mr.  ACKER. — If  your  Honor  please,  I  have  a 
deposition  of  witnesses  taken  at  Hanf ord,  California, 
which  I  wish  to  read  to  your  Honor. 

Mr.  LYON. — It  is  understood,  of  course,  that  this 
particular  evidence  is  addressed  solely  to  the  dis- 


vs,  Fred  Stebler.  439 

(Testimony  of  J.  L.  Sifford.) 

tributing  apparatus  patent,  Plaintiff's  Exhibit  No.  3, 
and  is  not  admissible  under  tbe  pleadings  as  to  any^ 
of  the  rest  of  it. 

The  COURT. — You  are  referring  to  the  deposi- 
tion? 

Mr.  ACKER. — This  is  the  deposition,  your  Honor, 
the  first  deposition  is  that  of  the  witness  H.  A.  Beik- 
haus,  duly  set  up  in  the  pleadings. 

(Mr.  Acker  thereupon  read  the  depositions  of 
H.  A.  Biekhaus  and  A.  Meson.) 

The  COURT. — ^Mr.  Acker,  I  wish  you  would  come 
and  explain  this  photograph  a  little  bit  to  me. 

(Informal  discussion  at  the  bench.) 

Mr.  ACKER.— The  defendants  rest. 

The  COURT.— That  is  the  defendants'  testimony? 
Well,  I  want  to  ask  this  witness  some  questions  as  to 
the  construction  [498]  of  this  machine,  if  it  is 
agreeable. 

Mr.  ACKER. — Which  witness,  your  Honor? 

The  COURT. — The  man  that  went  up  there  for 
Mr.  Parker  and  constructed  the  machine. 

Testimony  of  Charles  F.  Brookhart^  for  Defendants 

(Recalled.) 

CHARLES  F.  BROOKHART,  recalled. 

Q.  (By  the  COURT.)  Now,  you  testified  that 
these  rollers  on  the  Parker  machine  were  in  align- 
ment? 

A.  Yes,  sir ;  that  is  the  way  they  were  intended  to 
be  constructed,  in  alignment. 

Q.  Are  these  rollers  the  same  size  ? 

A.  You  mean  the  length  of  each  roller  ? 


4M)  Porterville  Citrus  Association 

(Testimony  of  Charles  F.  Brookhart.) 

Q.  No ;  they  are  all  alike.  Are  they  made  on  the 
same  pattern  ? 

A.  As  near  as  they  can  be  turned. 

Q.  Made  and  turned  in  the  same  lathe  ? 

A.  Yes ;  each  roll  is  made  by  the  same  man  in  the 
same  lathe,  and  using  a  caliper  for  each  size. 

Q.  Then,  the  center  of  the  roll,  each  one  of  these 
rollers  is  the  same  distance — the  same  circumfer- 
ence in  each  of  them  ? 

A.  Yes,  sir;  as  near  as  they  can  get  them  to  that 
size. 

Q.  Then  the  center  of  these  rollers  from  one  end  of 
the  machine  to  the  other  would  form  a  straight  line? 

A.  Yes,  sir ;  that  is  the  idea. 

Q.  Now,  let  us  call  that  straight  line  "A-B,"  A 
being  at  [499]  the  head  where  the  fruit  goes  in 
and  B  at  the  foot?        A.  Yes,  sir.     [500] 

Q,  The  distance  at  A  is  farther  away  from  the  belt 
than  Bi? 

A.  That  is  where  the  fruit  runs  onto  A? 

Q.  Yes. 

A.  That  is  approximately  an  inch  and  a  half 
nearer  to  the  belt  than  the  end  where  the  fruit  was 
taken  off,  the  rollers  gradually  diverging  with  the 
belt  member. 

Q.  This  roller  A-B  gets  farther  away  from  the  belt 
as  the  farther  you  get  away  from  the  end? 

A.  Yes,  sir;  the  receiving  end. 

Q.  B  is  farther  away  from  the  belt  than  A? 

A.  Yes,  sir. 

Q.  The  belt  is  on  a  straight  line?        A.  Yes,  sir. 
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Q.  Inclined  downward  ?        A.  Yes,  sir. 

Q.  Now,  all  these  rollers  are  hung  on  a  bracket  ? 

A.  Yes,  sir. 

Q.  These  brackets  are  all  fastened  to  the  same 
frame  ? 

A.  Well,  yes,  as  a  general — well,  you  mean  as  a 
whole  thing.  Of  course,  there  is  a  casting  that  sets 
on  each  rafter,  and  these  brackets  are  fastened  onto 
those  castings ;  it  is  on  the  frame  of  the  machine,  the 
same  frame  on  the  machine. 

Q.  Now,  is  this  frame  on  which  these  brackets  are 
fastened,  is  that  on  the  level,  or  is  that  inclined  in 
any  way? 

A.  Well,  it  is  made  in  the  shape  (indicating)  like 
that.  [501]  The  cast  frame  is  made  to  conform  to 
the  angle  of  the  table. 

Q.  Running  parallel  with  A-B  ? 

A.  Longitudinally;  it  is  supposed  to  be  level,  if  a 
man  would  draw  a  line. 

Q.  Now,  you  get  this  adjustment  by  making  the 
end  at  B  farther  away  from  the  belt  by  sliding  these 
brackets,  do  you? 

A.  Yes,  sir;  that  is  the  only  way  we  can  get  the 
distance  greater  at  the  one  end  is  by  raising  these 
upper  lines  as  we  go  down  the  machine. 

Q.  Now,  couldn't  you  fasten  these  brackets  to  the 
frame  at  the  appropriate  distance  along  from  A  to 
B,  so  as  to  get  that  alignment,  if  the  brackets  were 
all  the  same  size  ? 

A.  No ;  we  would  have — of  course,  the  holes  in  the 
frame  are  cast  in  the  foundaries.     In  order  to  do 
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that  you  would  have  practically  to  erect  the  machine 
in  the  shop,  because  the  custom  of  erecting  these  ma- 
chines, is  you  ship  all  the  material  into  the  packing- 
house, unpack  it  on  the  floor,  and  then  erect  it. 

Q.  Now,  the  part  of  the  frame  on  which  these 
brackets  is  fastened  is  level,  as  I  understand  you  to 
say?        A.  Yes,  sir. 

Q.  Then  from  the  belt  to  B,  and  from  the  belt  to  A, 
is  how  much  ? 

A.  Approximately  an  inch  and  a  half. 

Q.  Now,  couldn't  you  raise  the  bracket  next  to  B 
an  inch  and  a  half  in  the  frame  to  which  it  is  fastened 
without  [502]  using  the  slot  and  bolt  and  get  that 
alignment  perfectly  ? 

A.  I  don't  just  understand  what  you  mean.  Of 
course,  we  use  that  slot  in  order  to  apply  the  machine 
work. 

Q.  I  know  you  use  it  for  that  purpose,  but  suppose 
this  bracket  was  solid  and  didn't  have  that  slot,  and 
suppose  this  was  cast  solid  and  didn't  have  that  slot, 
and  this  run  clear  down  to  where  the  bracket  is  fas- 
tened onto  the  machine? 

A.  As  if  it  were  one  piece  ? 

Q.  Yes,  as  if  it  were  one  piece.  Now,  couldn't 
you  arrange  the  distance  of  this  roller  from  the  belt 
by  adjusting  the  beam  or  rafter,  or  whatever  it  is 
that  this  bracket  is  fastened  to,  by  raising  that  piece 
an  inch  and  a  half  instead  of  having  it  level,  having 
it  on  an  incline  the  same  as  these  rollers  are  ? 

A.  Why,  do  you  mean  to  cast  that  bracket  in  one 
piece  ? 
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Q.  Yes,  sir. 

A.  You  could  do  that  by  having  twelve  different 
patterns  made. 

Q.  Why  can't  they  all  be  cast  the  same ? 

A.  The  distance  is  different. 

Q.  Can't  you  adjust  the  difference  by  fixing  the 
beam  on  which  they  are  fastened,  by  raising  that  and 
lowering  ? 

A.  No,  sir ;  it  is  one  slotted  casting. 

Q.  I  know. 

A.  I  guess  I  don't  catch  your  drift  at  all,  your 
Honor. 

Q.  It  seems  to  me  like  it  is  plain  enough.  Let  us 
i[503]  assume  that  these  castings  are  all  cast  solid, 
and  they  are  all  the  same  size.        A.  Yes,  sir. 

Q.  Now,  you  want  the  line  A-B;  an  inch  and  a  half 
farther  from  the  belt  at  B  than  it  is  at  A  ^ 

A.  Yes,  sir. 

Q.  Couldn't  you  do  that  by  fastening  the  bracket 
near  B  an  inch  and  a  half  higher  on  the  frame  to 
which  it  is  fastened  ? 

A.  Well,  we  would  do  that  by  leaving  that  hole 
blank  and  drilling  the  hole  to  fit. 

Q.  Can't  you  answer  the  question  yes  or  no. 

A.  That  is  my  understanding  of  it,  yes,  sir. 

Q.  Now,  these  brackets  are  all  fastened,  I  take  it, 
to  a  beam  or  scantling,  or  what  do  you  call  it  1 

A.  It  is  a  cast  frame  which  sets  on  each  rafter. 

;Q.  These  brackets  are  fastened  onto  a  casting? 

A.  Yes,  sir. 

Q.  And  this  casting  is  straight  ? 
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A.  Yes,  sir;  it  is  just  a  rafter  like. 
■    Q.  And  this  runs  along  parallel  to  the  machine 
straight  and  level  ?        A.  Level. 

Q.  Now,  if  you  raise  that  casting  at  the  end  an  inch 
and  a  half,  wouldn't  it  raise  these  rollers  an  inch  and 
a  half? 

A.  No;  it  would  raise  the  whole  table  on  which 
your     [504]     belt  runs. 

Q.  Couldn't  you  raise  the  casting  without  raising 
the  table? 

A.  When  you  fasten  the  brackets  on  the  casting, 
you  can't  change  the  distance  on  the  table  from  which 
your  belt  rims  to  the  center  of  your  bearing ;  you  must 
have  some  way  of  getting  your  distance  between  the 
belt,  table  and  the  center  of  your  bearing. 

Q.  Well,  now,  this  beam  to  which  these  brackets 
are  fastened — let  us  call  it  a  beam,  get  a  name  for  it. 

A.  We  call  it  a  frame. 

Q.  A  frame? 

A.  A  rafter,  rather.  It  supports  that  inclined 
table  for  the  belt. 

Q.  Yes.  Does  that  have  to  be  on  the  same  level 
with  the  belt? 

A.  Well,  we  will  have  to  put  a  board  underneath 
that  belt  upon  the  table. 

Q.  Well,  does  this  rafter  have  to  be  on  the  same 
level  with  it  ? 

A.  Well,  as  usual  it  ought  to  be  on  a  level. 

Q.  Why? 

A.  The  bins  and  all  that  constitutes  the  frame  of 
the  machine. 
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Q.  What  difference  does  it  make  if  the  bins  are 
raised  an  inch  and  a  half  ?     [505] 

A.  You  don't  get  any  advantage.  You  have  got  to 
have  an  adjustment  between  your  belt,  table  and  the 
center  of  your  shaft  to  get  your  greater  distance  in 
the  length  of  your  machines.  You  have  got  to  have 
that  difference  to  take  care  of  your  larger  fruit. 
You  must  have  some  means  of  increasing  that  dis- 
tance. 

Q.  Now,  if  you  raise  this  rafter  an  inch  and  a  half 
at  B,  I  don't  see  how  that  will  affect  the  bins. 

A.  It  will  raise  the  bins  right  with  it. 

Q.  That  wouldn't  hurt  the  bins  very  much  to  raise 
them  an  inch  and  a  half  ?        A.  That  wouldn't  do. 

Q.  Couldn't  you  raise  that  frame — that  rafter 
without  raising  the  belt? 

A.  It  is  all  about  right  together  in  one  piece. 

Q.  I  know  it  is  on  that  machine,  but  is  that  neces- 
sary to  construct  it  that  way  ?  That  is  what  I  want 
to  get  at. 

A.  I  don't  know  of  any  other  way  myself.  I  don't 
know  of  any  other  way  to  construct  it,  because  you 
would  have  to  have  a  difference  between  points,  and 
that  is  the  only  way  I  know  to  get  it,  by  means  of  a 
longer  bearing  in  there  between  the  B  end  and  A  end, 
and  the  distance  between  the  center  of  your  shaft  and 
the  belt  table. 

The  COURT. — I  wish  I  could  see  that  machine  now 
after  I  have  heard  all  this  evidence. 

Q.  (By  Mr.  LYON.)  Mr.  Brookhart,  is  the  ma- 
chine which  is     [506]     in  Orange  county  just  out- 
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side  of  Tustin  practically  identical  with  these  Porter- 
ville machines  ? 

A.  Yes,  sir ;  there  is  a  machine  there  somewhere ; 
I  have  never  been  down  there,  and  I  don't  know 
where  it  is  located. 

Mr.  LYON. — I  will  offer  to  do  this,  to  transport 
the  Court,  clerk,  stenographer  and  party  to  that  ma- 
chine to-morrow  morning  if  the  Court  wants  to  see 
it  again,  at  plaintiff's  expense.  It  will  make  a  ride 
of  about,  possibly,  40  miles  each  way,  Judge. 

The  COURT. — Have  you  got  any  further  evi- 
dence, Mr.  Lyon? 

Mr.  LYON.— Yes ;  I  have  got  a  little. 

The  WITNESS.— Is  that  all? 

The  COURT.— Yes.     That  is  all. 

Mr.  LYON. — I  want  first  to  call  the  Court's  atten- 
tion to  the  fact  that  the  Ellithorpe  patent  referred 
to  by  defendant,  and  as  Defendants '  Exhibit  I,  and  of 
which  the  model  L  is  supposed  to  be  a  copy,  was 
before  the  Court  as  an  exhibit  in  case  number  207 
in  the  northern  division,  and  this  case  should  be  con- 
sidered in  that  connection,  and  I  don't  wish  to  in- 
cumber the  records  of  this  court  with  another  copy 
of  that  patent,  and  consequently  present  to  counsel  at 
this  time  the  certified  copy  of  the  patent,  which  is  De- 
fendants'  Exhibit  Number  23  in  that  case,  and  ask 
him  if  he  will  stipulate  that  it  was  before  the  Court 
in  that  case. 

Mr.  ACKER. — Well,  I  have  no  knowledge  of  this 
case,  Mr.  Lyon;  I  wasn't  the  attorney  in  the  case, 
and  I  do  not  know  what     [507]     use  the  attorneys — 
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The  COURT.— What  is  the  exhibit? 

Mr.  ACKER. — It  is  an  exhibit  in  this  Pioneer  fruit 
case. 

Mr.  LYON. — This  is  the  exhibit,  and  has  Mr.  Van 
Dyke's  signature  on  it.  I  don't  want  to  put  a  second 
copy  in  the  case,  but  I  will  offer  it  if  counsel  will 
stipulate. 

Mr.  ACKER. — It  is  already  in  the  case,  the  pat- 
ent I  have  introduced  in  evidence. 

Mr.  LYON. — All  I  offer  it  now  is  to  show  it  is 
marked  in  this  court  number  207,  to  prove  it  was 
before  the  Court  and  considered  in  that  case. 

Mr.  ACKER. — I  am  willing,  your  Honor,  to  stipu- 
late that  this  patent,  and  I  will  take  Mr.  Lyon's  state- 
ment on  it,  was  introduced  in  evidence  in  some  case 
pending  in  this  court,  of  which  I  have  no  knowledge. 

The  COURT.— File  the  exhibit,  Mr.  Lyon. 

Mr.  LYON.— All  right. 

Testimony  of  Fred  Stebler,  for  Plaintiff  (Recalled 

in  Rebuttal). 

FRED  STEBLER,  the  plaintiff,  recalled  as  a  wit- 
ness, in  rebuttal,  having  been  previously  duly  sworn, 
testified  as  follows : 

Direct  Examination. 
(By  Mr.  LYON.) 

Q.  Mr.  Stebler,  you  were  present  during  the  tak- 
ing of  the  deposition  of  Mr.  Beikhaus  and  the  others 
at  Hanford,  which  have  been  read  in  evidence? [508] 

A.  Yes,  sir. 

Q.  And  in  company  with  Mr.  Beikhaus  and  coun- 
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sel  for  the  defendant,  and  myself,  inspected  the  ma- 
chine which  he  refers  to  ?        A.  Yes. 

Q.  State  whether  or  not  the  belt  apparatus  in  con- 
nection with  that  machine  is  capable  of  being  used  for 
the  purpose  of  the  distributing  apparatus  of  Plain- 
tiff's Exhibit  Number  2,  the  Stebler  patent,  giving 
your  reasons  for  any  conclusions  which  you  express. 

A.  I  don't  consider  that  apparatus  to  be  used  with 
success. 

Q.  (By  the  COUET.)     Which  apparatus  is  thaf? 

A.  The  Beikhaus  apparatus. 

Q.  What?        A.  The  Beikhaus. 

Mr.  LYON. — That  is  this  Hanford  machine. 

The  WITNESS.— The  Beikhaus  apparatus  could 
not  be  used  with  success  as  a  substitute  for  our  dis- 
tributing apparatus  for  handling  oranges,  for  the 
reason  that  in  the  first  place  the  sizer  itself  is  not 
adapted  for  handling  oranges  and  never  has  been 
used  to  my  knowledge.  In  the  second  place,  the  dis- 
tributing belt  in  connection  with  it  is  very  narrow, 
and  is  not  provided  with  any  adjustable  guides  for 
controlling  the  fruit,  as  it  is  carried  thereon,  or  con- 
trolling the  distribution  of  the  fruit  carried  thereon. 

Q.  With  regard  to  adjustable  bins,  what  have  you 
to  say     [509]     in  regard  to  that  machine? 

A.  There  are  none. 

Q.  Now,  as  regards  the  extensibility  and  adjusta- 
bility of  the  bin  space,  and  the  flexibility  in  that  re- 
spect, what  have  you  to  say  in  regard  to  this  Beik- 
haus machine  as  compared  with  the  device  or  appara- 
tus of  your  patent.  Plaintiff's  Exhibit  Number  2? 
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A.  Well,  it  has  no — practically  no  adjustability  or 
no  flexibility,  for  the  reason  that  the  belt — distribut- 
ing belt  in  that  case  is  provided  with  outlets  cor- 
responding to  the  outlets  in  the  sizer. 

Q.  In  other  words,  the  member  of  these  belts  at 
right  angles,  on  which  each  have  one  pivoted  gate 
or  switch  correspond  to  a  given  size,  is  that  it  ? 

A.  Yes,  sir. 

Q.  And  if  you  switch  the  output  from  one  of  those 
to  the  next  belt,  what  would  you  do  with  the  grade 
of  fruit  which  is  coming  out  of  the  next  aperture  ? 

A.  Well,  he  would  have  to  discontinue  putting  that 
grade  out  of  that  next  aperture. 

Q.  Then,  would  you  say  that  this  Beikhaus  ma- 
chine would  be  practical  or  impractical  for  use  as  a 
distributing  apparatus  in  connection  with  an  orange 
grader  ? 

A.  Well,  in  its  present  form  it  would  be  utterly 
impracticable. 

Q.  Are  you  familiar  with  the  EUithorpe  patent, 
[510]  Defendants'  Exhibit  I,  and  have  you  ex- 
amined Defendants'  Exhibit  I',  the  model  thereof,  or 
alleged  model  thereof  ?  (Handing  copy  of  the  patent 
to  the  witness.) 

A.  I  have  examined  this  patent,  yes. 

:Q.  Did  you  ever  see  an  apparatus  constructed  sub- 
stantially like  that  patent,  or  embodying  the  mode  of 
operation  and  inter-relation  of  parts  described  or 
shown  therein? 

A.  Yes ;  I  think  I  recall  seeing  an  apparatus  con- 
structed almost  identical  in  accordance  with  the 
drawing  in  figure  10. 
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Q.  Where  was  that  apparatus? 

A.  I  saw  it  at  Orange,  California. 

Q.  Orange,  California?        A.  Yes,  sir. 

Q.  Do  you  know  what  became  of  it  ? 

A.  I  do  not. 

Q.  Do  you  know  what  success  they  had  with  its 
use  as  an  orange  grader? 

A.  I  don't  know  that  they  had  any  success  at  all 
with  the  use  of  it ;  it  was  not  in  use  when  I  saw  it. 

Q.  What  was  its  condition  when  you  saw  it  ? 

A.  Well,  it  was  practically  dismantled,  so  far  as 
the  bins  and  driving  means  were  concerned,  and  set 
outside  of  the  packing-house  outdoors. 

Q.  Now,  based  upon  your  experience,  what  have 
you  to  say  as  to  whether  a  device  constructed  in  ac- 
cordance with  the  [511]  disclosure  of  this  EUi- 
thorpe  patent.  Defendants'  Exhibit  1,  would  or  would 
not  be  practical  as  an  orange  grader  or  sizing  ma- 
chine ? 

A.  I  don't  think  it  would  be  practical. 

Q.  Why  not? 

A.  Well,  in  the  first  place,  the  mechanical  details 
of  construction  of  that  machine  would  kill  it  as  a 
practical  machine. 

Q.  What  particular  details,  for  example  ? 

A.  Well,  take  for  instance  that  traveling  conveyor 
there,  which  is  whipped  around  a  number  of  pulleys 
in  this  case,  in  this  model,  of  course,  there  is  only 
three  grading  sections,  and  therefore  the  labor  and 
friction  on  the  sectional  traveling  conveyor  would  be 
such  that  to  make  an  extended  machine  as  it  would 
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have  to  be  in  order  to  make  it  practical  would  be 
such  that  I  know  of  no  material  or  no  fabric  that 
that  conveyor  could  be  made  of  that  would  stand  it. 
It  would  simply  tear  itself  in  two  trying  to  drive  it 
and  keep  it  in  motion.  The  reason  for  that  is  that 
the  increased  and  added  number  of  pulleys  you  would 
have  to  run  it  around,  each  and  every  one  of  those 
would  increase  the  friction,  not  only  the  propelling 
friction  but  the  breaking  friction  in  the  fabric  itself, 
so  much  so  as  to  make  it  a  practical  machine,  and  in 
order  to  make  it  practical,  it  would  have  to  be  ex- 
tended considerably  beyond  what  this  model  is;  I 
don't  believe  it  could  be  done.     [51^] 

Q.  Now,  in  regards,  Mr.  Stebler,  to  the  adjust- 
ment of  the  traveling  member  toward  and  away  from 
the  roller,  would  you  consider  that  practical  or  im- 
practical ? 

A.  I  shouldn't  consider  that  practical. 

Q.  What  would  be  the  effect  if  constructed  as  con- 
structed in  this  model,  of  simply  adjusting  these 
wooden  pieces  toward  or  away  from  the  belt  ? 

A.  Well,  as  long  as  you  adjust  them  toward  the 
belt,  if  you  once  got  them  up  against  the  belt,  I  pre- 
sume you  could  adjust  that  belt  within  reasonable 
limits,  but  when  you  come  to  adjust  it  backwards  and 
away  from  the  belt,  it  is  a  question  of  whether  the 
belt  would  follow  it  or  not. 

Q,.  Would  the  adjusting  towards  the  belts,  and 
therefore,  toward  the  roller,  tend  to  increase  the 
friction  and  labor,  I  believe  you  termed  it,  upon  the 
pulleys  ? 
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A.  It  would  increase  the  friction  and  labor  on  the 
conveyor. 

Q.  And  that  is  one  of  the  things  you  referred  to 
as  the  reason  why  you  thought,  based  upon  your  ex- 
perience, such  a  device  would  be  impractical  ? 

A.  Yes,  sir. 

Q.  Did  you  ever  see  otherwise  than  in  this  aban- 
doned machine  at  Orange,  anything  which  utilized 
that  general  construction  or  mode  of  operation? 

A.  No,  sir. 

Q.  (By  the  COURT.)  Have  you  got  that  patent? 
(Handing  patent  to  vdtness.)     [513] 

Q.  (By  Mr.  LYON.)  I  show  you  Defendants' Ex- 
hibit Stevens  Patent  247,428,  being  Defendants'  Ex- 
hibit '*D,"  concerning  which  certain  depositions 
have  been  read  as  to  certain  making  and  using  of 
such  devices  in  Florida.  I  also  show  you  in  that 
connection  the  photographic  exhibits  of  such  ma- 
chines.   Are  you  familiar  with  this  device  ? 

A.  Yes,  sir. 

Q.  Would  such  a  device  as  this  Stevens  device,  in 
your  opinion,  be  practical  or  impractical  as  a  fruit 
grader  in  a  packing-house  where  it  was  desired  to 
handle  any  considerable  amount  of  fruit  ? 

A.  I  wouldn't  consider  it  a  practical  machine  for 
present  modern  methods. 

Q.  Why  not? 

A.  Well,  in  the  first  place,  it  depends  on  the  grav- 
ity alone  to  propell  the  fruit  through  it,  which  would 
necessarily  not  only  retard  its  capacity,  lower  its 
capacity,  but  I  think  would  be  injurious  to  the  fruit. 
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In  the  second  place,  on  account  of  this  gravity  fea- 
ture, the  gradeway  has  to  be  set  at  a  considerable  in- 
cline, which  will  necessitate  having  a  feed  end  of  the 
machine  considerably  above  the  bins,  which  latter 
would  necessarily  have  to  be  level ;  that  would  mean 
a  considerable  drop,  no  doubt,  from  the  higher  end 
of  the  machine  into  the  bins.  These  photographs, 
however,  do  not  appear  to  show  any  bins  in  connec- 
tion with  the  machine. 

Q.  And  as  to  the  economy  of  floor  space  in  a  pack- 
ing-house, [514]  as  compared  with  either  the  de- 
fendants '  grader  at  Porterville  or  the  graders  which 
you  manufacture  under  the  patent  in  suit,  what  have 
you  to  say? 

A.  Why,  I  presume  the  floor  space  occupied  by 
them  is  approximately  the  same. 

Q.  Does  that  device  have  the  same  principle  of 
action,  or  mode  of  operation  as  either  the  Robert 
Strain  grader  of  Plaintiff's  Exhibit  Number  1,  or 
the  Thomas  Strain  grader  of  Plaintiff's  Exhibit 
Number  3? 

A.  You  are  speaking  now  of  the  Porterville  ma- 
chines ? 

Q.  No ;  I  am  speaking  of  this  Stevens  machine,  or 
of  the  Stevens  patent,  and  of  the  photographs. 

A.  No ;  I  see  no  like  principle  of  operation  in  the 
Stevens  machine,  in  either  the  Thomas  Strain  or  the 
Robert  Strain  machine ;  no  similarity  whatever  that 
I  can  see. 

Q.  There  is  no  traveling  conveyor  in  either  of 
them,  in  either  the  patent  or  the  photographic  ex- 
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hibits,  is  there  ?        A.  No,  sir. 

Q.  And  there  is  no  rotary  wall  member  in  either  ? 

A.  No,  sir. 

Q.  (By  the  COURT.)  Those  things  don't  roll  in 
the  Stevens  patent  ?        A.  No,  sir. 

Q.  (By  Mr.  LYON.)  Now,  you  heard  the  testi- 
mony of  Mr.  Ofstad  and  Mr.  Sifford  in  regard  to 
this  camel-back  distribution  system,  have  you? 
[515]     A.  Yes,  sir. 

Q.  Have  you  any  knowledge  of  the  installation  in 
the  Riverside  Heights  Orange  Growers  Association 
Packing-House  Number  10  at  Riverside  of  the  camel- 
back  system?        A.  Yes,  sir. 

Q.  In  which  one  of  those  packing-houses  was  that 
located,  the  so-called  Fay  house,  or  the  north  house 
which  burned? 

A.  Well,  I  remember  fairly  distinctly  they  had 
such  machines  in  the  north  house  that  burned. 

Q.  And  with  what  machines  were  those  substi- 
tuted? 

A.  With  mine  when  the  house  was  rebuilt.     [516!] 

Q.  Now,  what  machines  was  it  that  were  substi- 
tuted by  the  Parker  machines  which  were  held  to  be 
an  infringement  in  suit  No.  1562  in  this  court? 

A.  Why,  I  think  they  substituted  one  or  two  of  my 
machines  with  the  Parker  machines,  and  also,  I 
think,  they  had  an  old  grader  of  some  kind  in  the 
Fay  house  which  they  also  substituted  with  my  ma- 
chine. 

Q.  Was  the  old  one  of  yours  one  of  the  rope  grad- 
ers?       A.  One  of  the  rope  graders. 
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Mr.  LYON. — I  don't  know  that  your  Honor  un- 
derstands what  we  mean  by  the  rope  grader,  but  that 
was  the  old  Cerrutti  type  of  two  ropes  running  to- 
gether on  a  level,  horizontally,  but  diverging  as  they 
went  away  from  the  inlet  end  and  creating  a  slot, 
which  increased,  as  the  oranges  traveled. 

Q.  Now,  in  that  camel-back  installation,  how  did 
the  results  compare  with  the  results  which  can  be 
secured  by  the  distributing  apparatus  of  your  pat- 
ent, Plaintiff's  Exhibit  No.  2% 

A.  Well,  I  suppose  the  best  way  to  compare  the 
results  would  be  to  describe  them.  In  the  camel- 
back  machine,  of  course,  it  was  not  possible  to  make 
the  bins  very  long,  as  the  graders  were  not  long,  and 
in  order  to  get  the  bin  room  it  was  customary  to 
make  every  alternate  size  come  out  at  alternate  sides 
of  the  grader.  For  instance,  in  ten  sizes,  they  would 
have  five  sizes — four  sizes  on  one  side  [517]  and 
four  on  the  other,  possibly,  and  one  on  the  end,  so 
that  the  bins  were  necessarily  wide  and  short,  the 
result  of  which  would  amount  to,  in  a  double  grader, 
reducing  it  to  the  capacity  of  a  single  gradeway  in 
effect,  although  they  usually  employed  double  grade- 
way  machines.  Now,  one  of  the  first  things  that  I 
did,  and  one  of  my — one  of  my  main  efforts  that  I 
have  worked  on  from  the  time  I  entered  this  busi- 
ness was  to  lengthen  this  grader.  My  first  effort  was 
to  use  the  rope  grader,  which  was  found  unsatisfac- 
tory, for  the  reason  that  we  couldn  't  get  the  distribu- 
tion through  to  the  bins  satisfactorily,  and  then  when 
we  got  the  Robert  Strain  grader,  we  could  make  that 
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the  full  length  of  the  bins.  That  was  also  unsatis- 
factory, so  far  as  the  distribution  of  fruit  was  con- 
cerned, it  being  understood  that  the  camel-back  was 
unsatisfactory  because  it  depended  on  gravity  to  roll 
the  oranges  from  where  it  was  delivered  to  the  bins, 
which  was  always  recognized  as  objectionable.  The 
logical  way  out  of  this  difficulty,  of  course,  was  the 
belt,  the  traveling  belt  distributor,  which  obviated 
rolling  the  oranges  this  distance,  and  when  we  got 
this,  of  course,  we  could  employ  our  double  grade- 
way  to  practically  unlimited  extent,  with  the  result 
that  we  very  much  increased — ^we  were  able  to  enable 
the  packers  to  increase  their  output  very  materially. 

Q.  You  have  kept  pretty  closely  in  touch  with  all 
of  the  installations  of  packing-house  equipment  in 
California.  [518]  in  the  last  12  years,  haven't 
you  ?        A.  Yes,  sir ;  and  longer  than  that. 

Q.  Since  your  first  bringing  onto  the  market  this 
distributing  system  of  your  patent.  Plaintiff's  Ex- 
hibit 2,  have  you  known  of  any  installations  of  the 
camel-back  distribution?        A.  No,  sir;  I  have  not. 

Q.  You  know  what  is  referred  to  as  the  Rayburn 
Overhead  System?        A.  Yes,  sir. 

Q.  The  Defendants'  Exhibit  *' J"  shows  such  a  sys- 
tem, does  it?  (Handing  copy  of  patent  to  the  wit- 
ness.)        A.  Yes,  sir. 

Q.  Did  that  system  prove  satisfactory  and  success- 
ful? 

A.  Well,  it  was  thought  successful  for  a  time,  for 
the  reason  that  it  gave  them  a  more  flexible  distribu- 
tion of  fruit,  but  it  was  finally  discarded  as  unsatis- 
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factory  for  the  reason  that  it  had  the  old  difficulty 

and  the  old  objection  of  the  rolling  fruit. 

Q.  (By  the  COURT.)  Of  what? 

A.  Of  rolling  fruit  in  the  gravity  chutes,  which 
never  was  thought  good  practice. 

Q.  You  have  heard  the  testimony  in  regard  to  one 
of  the  camel-back  installations  being  at  this  High- 
lands packing-house  of  Gleghorn.  Have  you  ever 
been  in  that  packing-house?     [519]         A.  Yes,  sir. 

Q.  Do  you  know  what  the  system  of  distribution 
there  is? 

A.  They  have  one  of  these  overhead  systems. 

Q.  The  Rayburn  Overhead  Systems? 

A.  Well,  it  was  built — practically  the  same  thing, 
yes.  I  don 't  think  Mr,  Rayburn  himself  built  it,  but 
it  was  usually  known  as  that  type  of  machine. 

(Informal  discussion.) 

The  COURT. — ^We  will  adjourn  court  until  to- 
morrow morning  at  10  o^clock. 

(Whereupon,  at  the  hour  of  4:15  o'clock  P.  M.,  an 
adjournment  was  taken  until  Saturday,  July  15, 
1916,  at  10  o  'clock  A.  M. )     [520] 
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In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Southern  Divi- 
sion, Ninth  Circuit. 

Hon.  OSCAR  A.  TRIPPET,  Judge  Presiding. 

A— 44  EQUITY. 

FRED  STEBLER, 

Plaintiff, 

vs. 

PORTERVILLE  CITRUS  ASSOCIATION, 

Defendant. 

A-45  EQUITY. 

FRED  STEBLER, 

Plaintiff, 

vs. 

MID-CALIFORNIA  CITRUS  ASSOCIATION, 

Defendant. 

A-50  EQUITY. 

FRED  STEBLER, 
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Los  Angeles,  California,  Saturday,  July  16,  1916. 

10:00  A.M. 

FRED  STEBLER,  recalled,  direct  examination 
resumed. 
(By  Mr.  LYON.) 

Q.  Referring,  Mr.  Stebler,  to  the  Rayburn  Over- 
head System  of  Distribution,  do  you  know  to  what 
extent  that  system  is  now  in  use  ? 

A.  I  do  not  really  know  of  a  single  machine  that  is 
now  in  use,  unless  it  would  be  this  one  at  Cleghorn's 
house  at  Highlands. 

Q.  With  what  have  they  been  substituted?  I 
mean  the  overhead  systems  ? 

A.  With  the  belt  distributing  system. 

Q.  How  ?       A.  With  the  belt  distributing  system. 

Q.  Like  your  patent  Exhibit  No.  2? 

A.  Yes,  sir. 

Q.  I  show  you  Defendants'  Exhibits  ''O,"  ^'P" 
and  "P'."  Do  any  of  these  photographs  resemble 
the  Rayburn  Overhead  System?  (Handing  photo- 
graphs to  the  witness.) 

A.  I  should  not  say  so. 

Q.  Why  not? 

A.  Well,  in  the  first  place,  one  of  the  main  features 
in  the  overhead  system  was  the  fact  that  the  grader 
was  set  probably  five  or  six  feet  above  the  bins,  and 
the  fruit  was  [523]  let  down  to  the  bins  from  this 
grader  with  a  system  of  gravity  chutes.  The  chutes, 
however,  from  this  grader,  in  all  such  cases,  leading 
directly  from  the  grader,  leading  at  direct  right 
angles  with  the  line  of  travel  of  the  fruit  in  the 
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grader.  In  other  words,  there  was  none  of  them 
diagonally  leading  from  the  grader,  whereas,  in  these 
photographs  practically  all  of  the  chutes  are  diago- 
nal. It  also  does  not  appear  from  these  photographs 
that  the  grader  is  any  such  distance  above  the  bins  in 
elevation. 

Mr.  LYON. — I  offer  in  evidence  a  certified  copy 
of  the  Thomas  Strain  patent,  which  is  Plaintiff's  Ex- 
hibit No.  3  in  this  case,  and  which  was  Defendants' 
Exhibit  No.  25  in  Case  No.  207  in  the  Northern  Divi- 
sion of  this  court,  Stebler  vs.  Pioneer  Fruit  Com- 
pany, the  same  being  the  original  exhibit  in  that  case, 
for  the  purpose  of  showing  that  patent  was  before 
the  court  and  considered  in  that  case  on  the  defense 
in  regard  to  the  Stebler  Distributing  System. 

Mr.  ACKER. — Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  COURT. — I  thought  that  patent  was  intro- 
duced yesterday. 

Mr.  LYON. — No ;  this  is  another  one.  This  is  not 
the  patent  that  was  introduced  last  night.  There  is 
a  copy  of  the  patent  in  evidence. 

Mr.  ACKER. — That  is,  a  copy  of  the  patent  in 
suit,  is  it  not  ? 

Mr.  LYON. — Yes ;  this  is  one  of  them,  but  the  only 
purpose  of  this  offer  is  to  show  that  this  patent  was 
before  the  court  [524]  upon  the  defense  in  case 
No.  207.  I  have  no  desire  to  incumber  the  records 
with  an  extra  copy  of  these  patents,  but  I  want  to 
show  that  fact,  and  that  one  fact  alone. 

Mr.  ACKER. — If  your  Honor  please,  what  bear- 
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ing  has  it  upon  this  case? 

The  COURT.— Let  it  be  filed.  I  don't  know  what 
bearing  it  has. 

The  CLERK.— Complainant's  Exhibit  No.  14. 

Q.  (By  Mr.  LYON.)  You  heard  the  testimony  of 
Mr.  Brookhart  in  regard  to  the  slotted  brackets  on 
the  defendant's  machines  at  Porterville? 

A.  Yes,  sir. 

Q.  Based  upon  your  experience  in  the  manufac- 
ture of  graders  and  your  mechanical  experience, 
what  have  you  to  say  as  to  the  necessity  of  the  utiliza- 
tion of  such  slotted  construction  therein  for  the  pur- 
pose of  simply  originally  aligning  the  rollers  ? 

A.  Why,  I  don't  consider  those  slots  necessary. 

The  COURT.— Let  us  see.  Wait  a  minute.  I 
don't  understand  that.     Read  that  question. 

(Last  question  read  by  reporter.) 

The  WITNESS.— Read  the  answer,  please. 

(Last  answer  of  the  witness  read  by  reporter.) 

A.  For  that  purpose  alone. 

Q.  (By  Mr.  LYON.)  What  have  you  to  say  in  re- 
gard to  this  testimony"?     [525] 

The  COURT. — I  don't  understand  what  he  is  talk- 
ing about,  Mr.  Lyon. 

Mr.  LYON. — Mr.  Brookhart  stated  that  the  slotted 
brackets  which  carried  the  bolts  and  nuts  D^  were 
solely  used  for  the  purpose  of  originally  aligning 
these  roller  sections  in  the  defendants '  machines,  and 
that  was  the  only  practical  manner,  and  that  in  an- 
swer to  your  Honor's  question,  there  was  no  other 
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practical  manner  in  which  this  mounting  could  be 

effected. 

The  COURT. — Now,  what  is  your  testimony? 

The  WITNESS. — My  answer  to  the  question  was 
I  didn't  consider  those  slots  necessary  for  aligning 
those  rollers  alone,  because  other  means  could  be 
found  for  doing  that. 

Q.  (By  Mr.  LYON.)     What,  for  instance? 

A.  Well,  I  think  if  I  was  building  that  machine,  I 
don't  think  I  would  put  those  slats  in  there  for  that 
method  of  adjustment  and  alignment  simply  for  the 
first  and  permanent  alignment  of  those  rollers.  In 
the  first  place,  it  is  subject  to  the  objection  of  getting 
out  of  alignment ;  in  the  second  place,  if  a  permanent 
alignment  alone  is  required,  it  seems  to  me  a  better 
way  and  an  equally  good  way  and  a  cheaper  way 
would  have  been  to  have  parted  that  casting  in  such  a 
way  either  at  the  point  where  it  rests  on  the  bins, 
which  are  level,  or  at  the  point  where  the  bed  sup- 
ports the  traveling  conveyor,  which  is  the  opposing 
member  of  the  gradeway,  and  simply  made  a  flange 
joint  there,  for  instance,  at  the  point  of  the —  [526] 
somewhere  at  the  point  of  the  conveyor  support,  and 
put  in  shims  of  varying  thickness  would  have  been 
one  way;  for  instance,  thicker  shims  from  the  sup- 
porting table  on  up  to  the  discharge  end. 

Q.  (By  the  COURT.)     Are  these  brackets  fast- 
ened to  the  bins? 

A.  Yes ;  my  recollection  is  they  are  fastened  to  the 
bins. 

Q'.  Well,   couldn't  the   conveyor  belt  have  been 
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lowered  at  the  lower  end  an  inch  and  a  half,  continu- 
ing the  level  % 

A.  That  would  have  thrown  the  conveyor  belt  out 
of  level  with  reference  to  the  bins,  which  might  have 
been  objectionable.  In  other  words,  I  presume  it 
would  have  been  desirable  to  maintain  a  conveyor 
belt  on  a  level  with  the  bins  for  obvious  reasons ;  for 
instance,  if  the  conveyor  belt  were  lowered  at  the 
discharge  end  in  order  to  acquire  that  inch  and  a  half 
variation,  it  would  have  narrowed  the  apparatus  for 
the  fruit  where  it  egresses  from  under  there,  so  that 
while  that  also  would  have  been  possible — 

Q.  Wouldn't  the  bins  have  been  lowered  along 
with  it? 

A.  Well,  that,  of  course,  would  have  been  possible, 
although  I  don't  think  that  would  have  been  prac- 
tical. It  is  desirable,  of  course,  to  maintain  the  bins 
at  a  uniform  level. 

Q.  (By  Mr.  LYON.)  Now,  this  shim  construc- 
tion that  you  speak  of,  how  would  that  have  been 
compared  with  the  expense  of  making  these  two  part 
slotted  castings? 

A.  Well,  the  expense  of  making  the  castings  alone 
probably  would  have  been  equal,  but  in  that  case, 
he  would  have  been  [527]  saved  the  expense  of 
the  adjusting  screws. 

Q.  Then  the  total  construction,  in  your  opinion, 
would  have  been  cheaper  with  the  shim  construction, 
or  more  expensive  ? 

A.  I  would  say  it  would  have  been  cheaper. 

Q.  Now,  Mr.  Stebler,  in  regard  to  the  adjustment 
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of  these  same  brackets  that  adjustment  then  takes 

only  the  vertical  up  and  down  adjustment,  does  it? 

A.  Well,  it  is  not  exactly  a  vertical  adjustment. 
If  you  remember,  it  is  an  adjustment  at  right  angles 
at  the  base  of  the  conveyor  belt,  which  is  probably  an 
angle,  as  I  remember  it,  of  30  or  45  degrees  off  the 
horizontal. 

Q.  Well,  does  that  adjustment  in  any  manner  take 
the  alignment  by  connection  longitudinally  of  the 
machine,  so  as  to  effect  the  question  of  whether  the 
rolls  are  in  longitudinal  alignment,  or  the  connecting 
portions  in  actual  longitudinal  alignment  the  length 
of  the  roller  size  of  the  runway. 

A.  I  am  not  sure  I  understand  your  question,  but 
as  I  understand  it,  it  goes  to  the  question  of  the  ad- 
justment of  these  brackets,  either  aligning  these 
rollers  or  throwing  them  out  of  alignment. 

Q.  That  is  it. 

A.  Of  course,  if  the  machine  was  intended  to  be 
originally  set  up  and  the  rollers  maintained  in 
practical  alignment,  or  straight  line  on  their  casting, 
then  to  remove  one  of  these  castings  would  naturally 
throw  them  out  of  alignment  to  a  slight  extent.    [528] 

Q.  Well,  in  casting  such  castings,  you  have  seen 
them,  haven't  you?        A.  Yes,  sir. 

Q.  They  are  rough  castings,  aren't  they? 

A.  They  are. 

Q.  What  degree  of  regularity  in  that  respect  can 
you  ordinarily  secure  in  such  class  of  castings  ? 

A.  Well,  castings — it  is  quite  generally  under- 
stood, I  think,  that  castings  as  they  come  from  the 
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foundry  and  not  machined,  are  not  uniform  and 

straight. 

Q.  And  as  to  such  canting  with  respect  to  the 
roller,  what  have  you  to  say? 

A.  Well,  it  being  understood  that  the  castings  com^ 
from  the  foundry  rough,  and  are  not  machined  as  to 
alignment  on  the  bases  on  which  they  are  moulded  to- 
gether, or  on  which  they  rest  on  the  bins,  it  is  obvious 
to  anyone  who  has  ever  handled  that  class  of  work 
that  while  one  of  those  castings  might  be  straight,  two 
of  them  might  lean  or  cant,  in  other  words,  out  of 
plumb,  or  out  of  alignment. 

Q.  How  would  that  affect  this  joint  between  the 
roller  sections? 

A.  Well,  I  should  say  if  the  casting  itself  were  not 
machined  in  any  of  its  bases  or  any  of  its  joints,  that 
you  couldn't  depend  on  any  two  of  these  castings  to 
maintain  bearings  in  any  alignment.  For  instance, 
if  the  two  castings  were  transposed,  and  one  placed 
in  each  other's  place,  [529]  that  would  be  hardly 
likely;  in  fact,  quite  unlikely  that  they  would  dup- 
licate each  other  in  exact  alignment  on  that  account. 

Q.  Now,  I  show  you  Defendants'  Exhibit  "N," 
Mr.  Brookhart's  sketch  of  this  joint  between  the 
sections  of  the  roller  in  the  defendant's  machine. 
You  understand  the  construction  intended  to  be  il- 
lustrated thereby,  as  described  by  Mr.  Brookhart  ? 

A.  From  my  previous  knowledge  of  what  this 
thing  was,  I  think  I  can  arrive  at  the  conclusion  as 
to  what  he  was  trying  to  show,  although  I  think  his 
drawing  is  imperfect  as  to  what  it  is  really  intended 
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to  show  to  this  extent,  that  probably  a  man  not 

familiar  with  that  device  could  not  understand  it. 

Q.  Well,  bearing  in  mind  what  you  said  in  regard 
to  the  canting  of  these  castings,  and  bearing  in  mind 
the  fact  that  in  December  last  while  the  Court  and 
counsel,  yourself,  and  Mr.  Parker  were  present  in  the 
packing-house  of  the  defendant,  Porterville  Citrus 
Association,  we  adjusted  one  of  these  connections  a 
full  quarter  of  an  inch,  or  two  grades,  as  shown  by 
the  grader  gauge  that  we  used  at  the  time,  what  have 
you  to  say  in  regard  to  Mr.  Brookhart's  testimony  of 
the  fit  of  this  joint? 

Mr.  ACKER. — If  your  Honor  please,  it  seems  to 
me  the  question  is  exceedingly  leading.  I  have  no 
recollection  of  any  adjustment  having  been  made. 

The  COURT.— It  is  rebuttal  testimony.  I  think 
he  is  right     [530]     in  asking  leading  questions. 

Mr.  ACKER. — I  have  no  recollection  of  any  ad- 
justment having  been  made  in  any  rollers  that  Mr. 
Lyon  refers  to  in  his  question. 

The  COURT. — I  don't  understand  the  question. 
Read  the  question. 

(Last  question  read  by  the  reporter.) 

The  COURT. — I  don't  think  it  is  proper  ever  to 
ask  the  witness  about  another  witness '  testimony. 

Mr.  LYON. — I  am  only  asking  what  he  said  about 
the  fit,  not  about  the  testimony. 

The  COURT. — That  is  what  you  are  asking,  about 
what  he  said  in  his  testimony. 

Q.  (By  Mr.  LYON.)  Well,  in  the  first  place,  Mr. 
Stebler,  do  you  remember  in  December  last  when  his 
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Honor,  Judge  Trippett,  Mr.  Acker,  the  defendants' 
counsel,  myself,  yourself  and  Mr.  Parker  were  pres- 
ent in  the  Porterville  Packing  House  at  Porterville  ^ 

A.  I  do. 

Q.  What  adjustment  did  we  make  of  one  of  these 
joints  on  the  defendants'  machine  at  that  time  we 
were  there? 

A.  I  recall  that  we  got  up  on  top  of  the  machine — 
that  is,  we  stood  in  the  bins  and  called  for  a  wrench 
and  some  one  handed  us  a  monkey  wrench,  and  we 
loosened  the  riveted  bolts  on  one  of  these  joints 
enough  so  we  could  adjust  this  joint,  as  I  remember 
it,  about  two  sizes  on  the  grader  gauge,  and  [531] 
retightened  it  to  that  position. 

Q'.  And  did  you  observe  the  joints  during  that  ac- 
tion? 

A.  Why,  only  in  this  way :  Of  course,  the  machine 
was  intact,  and  the  joint — that  is,  the  internal  parts 
of  it,  were  invisible,  yet  I  think  while  we  were  mak- 
ing this  adjustment  the  machine  was  running  and 
continued  to  run. 

Q.  Now,  then,  in  view  of  that,  and  in  view  of  your 
knowledge  of  mechanics,  can  you  tell  us  whether  with 
such  a  joint  it  w^ould  be  practical  to  run  such  ma- 
chine, we  making  the  adjustments  in  that  manner  to 
affect  the  grade  ? 

A,  Well,  of  course,  that  is  the  effect  in  mechanics 
of  what  we  call  throwing  the  bearing  out  of  align- 
ment, and  if  that  bearing  was  very  neatly  fitted,  it 
might  cause  it  to  bind,  make  it  run  tight,  so  much  so 
as  to  possibly,  I  expect,  have  the  effect  of  stopping 
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the  rotation  of  that  roller.  You  should  remember, 
however,  that  when  those  rollers  are  probably  not  to 
exceed  four  feet  in  length,  forty-eight  inches,  the 
mere  adjustment  of  them  one-quarter  of  an  inch  at 
one  end,  does  not  affect  any  very  seriously  in  putting 
them  out  of  alignment,  and  supposing  that  this  bear- 
ing was  free  enough  to  run  in  the  first  place,  and  that 
the  bearing  on  the — the  length  of  bearing  on  this  hub, 
as  indicated  in  this  drawing,  which,  however,  is  not 
specified  as  drawn  to  scale,  although  I  assume  it  is 
life-size — the  length  of  that  bearing  in  that  case  ap- 
pears to  be  just  about  one  inch,  or  a  little  bit  less. 
Unless  this  bearing  is  fitted  very  neatly  [532]  and 
very  tight,  I  don't  think  it  would  prevent  its  opera- 
tion. 

Q.  (By  the  COURT.)  Well,  if  you  didn't  have  it 
in  alignment,  then  that  connection  between  the  end 
of  the  roller  and  the  casting  connected  with  the  next 
roller  would  have  to  work  sort  of  as  a  bell  and  socket 
joint,  wouldn't  it? 

A.  In  that  sense,  yes;  I  think  it  is  true. 

Q.  If  it  were  not  in  alignment,  that  boxing  would 
have  to  be  moved,  as  a  joint,  as  a  bell  and  socket 
joint  ? 

A.  Well,  I  think  the  bell  and  socket  action  ex- 
presses that,  although  it  is— well,  it  goes  to  that  prin- 
ciple, yet  it  is  so  small  that  it  would  be  imperceptible. 
In  other  words,  the  action  corresponding  to  the  bell 
and  socket  action  would  be  imperceptible. 

Q.  (By  Mr.  LYON.)  When  you  say  the  action  is 
so  small,  just  what  do  you  mean,  small  in  that  re- 
spect ? 
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The  COURT.— Well,  the  movement  of  the  male 
member  and  the  female  member  of  that  connection 
would  be  so  small  that  it  would  be  practically  fric- 
tionless. 

The  WITNESS.— I  think  that  is  true. 

Q.  That  would  depend  upon  the  distance  or  lack 
of  alignment,  wouldn't  it? 

A.  Well,  the  extent  of  friction,  of  course,  would 
depend  upon  that. 

The  COURT.— Of  course. 

Mr.  LYON. — You  may  cross-examine,  Mr.  Acker. 
[533] 

Cross-examination. 
(By  Mr.  ACKER.) 

Q.  In  this  camel-back  installation  which  you  have 
examined  concerning  Defendants '  Exhibits  "  P  "  and 
and  ''PV'  and  Defendants'  Exhibit  **0,"  how  was 
the  sizing  roller  mounted  relative  to  the  gradeway  ? 

A.  I  don't  know  as  I  understand  just  what  your 
question  is  directed  to. 

Q.  What  supports  the  roller  member  of  the  run- 
way of  the  said  camel-back  sizer? 

A.  Bearings. 

Q.  What  is  the  character  of  those  bearings,  and 
how  are  those  bearings  supported  relative  to  the 
frame  of  the  machine  ? 

A.  They  are  supported  by  castings  bolted  through 
the  frame  of  the  machine. 

Q.  Those  bearings  are  attached  to  the  frame  of  the 
machine  by  means  of  a  slotted  bracket? 

A.  I  believe  so,  yes,  sir. 
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Q.  How  many  of  those  slotted  brackets  are  em- 
ployed in  that  construction? 

A.  In  this  particular  construction  ? 

Q.  Yes.        A.  Apparently  about  four. 

Q.  And  through  those  brackets  extended  a  screw 
bolt  on  which  a  nut  is  screwed  to  hold  the  bracket  to 
the  frame,  is  there  not?     [534] 

A.  That  appears  in  the  photograph  you  have  now 
just  handed  me,  yes. 

Q.  And  if  you  wished  to  change  the  adjustment  of 
that  sizing  roller,  how  was  it  accomplished? 

A.  By  loosening  the  nut. 

Q.  By  loosening  the  nut  and  moving  the  bracket  in 
and  out?        A.  Yes,  sir. 

Q.  You  manufactured  and  installed  devices  of  that 
character,  did  you  not,  Mr.  Stebler  ?        A.  Yes,  sir. 

Q.  And  how  early  in  the  art  did  you  begin  the  in- 
stallation of  such  forms  provided? 

A.  I  think  probably  1902  and  '3? 

Q.  1902  or  '3?        A.  Yes,  sir. 

Q.  Do  you  know  of  any  sizer  which  was  installed 
in  that  manner  prior  to  1903?        A.  Yes,  sir. 

Q.  Where? 

A.  Where  these  sizers  that  have  been  mentioned  in 
our  previous  testimony  in  this  case,  the  Riverside 
Heights  Orange  Growers  Association,  the  camel- 
back. 

Q.  Now,  how  are  they  initially  installed?  How 
was  the  sizing  roller  initially  installed  for  securing 
the  proper  proportion  of  grade  discharge  outlets  for 
the  sized  fruit? 
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A.  Read  me  the  question,  please.     [535] 

(Last  question  read  by  the  reporter.) 

A.  Well,  in  the  first  place,  all  of  these  machines 
I  ever  saw  from  the  beginning  had  what  we  term  the 
graduated  step  roller  mounted  in  these  sliding  or 
slotted  bearings. 

Q.  That  constituted,  so  to  sperk,  a  single  roller, 
and  the  whole  of  it  driven  in  unison  from  power  ap- 
plied at  one  end  ?        A.  Yes,  sir. 

Q.  And  as  I  understand,  in  the  initial  installation 
of  the  sizing  roller,  and  to  put  it  in  the  proper  posi- 
tion for  the  initial  or  original  installation,  you  em- 
ployed the  slotted  bracket?        A.  I  think  also. 

Q.  That  was  then  common  practice  for  initial  in- 
stallation of  the  roller  to  employ  a  slotted  bracket 
with  a  screw  bolt  extended  through  the  slot,  and  a  nut 
screwing  onto  the  bolt  to  hold  the  bracket  in  its  ad- 
justed position?        A.  It  was. 

Q.  That  was  the  same  form  of  bracket  to  all  in- 
tents and  purposes  as  the  bracket  employed  in  the 
Porterville  installation  for  initial  or  original  setting 
of  the  line  rollers. 

A.  So  far  as  the  bracket  is  concerned,  yes. 

iQl.  So  that  was  a  common  bracket  in  the  art  for 
that  purpose? 

A.  Not  exactly  a  common  bracket,  you  should  not 
say,  because  these  brackets  in  the  Porterville  ma- 
chine are  new. 

Q.  I  understood  you  from  your  testimony,  Mr. 
Stebler,  that  [536]  if  you  had  been  installing  the 
rollers  of  the  defendants'  machine,  this  continuous 
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rotating  wall  member,  that  you  would  not  have  em- 
ployed slotted  brackets  for  initial  installation,  and 
for  securing  the  original  alignment  of  the  roller  mem- 
ber relative  to  the  fruit  runway  ? 

A.  That  is  true,  based  upon  the  assumption  that  it 
was  to  be  one  setting  or  one  initial  alignment  made 
and  maintained  thereafter. 

Q.  And  why  is  it  in  your  original  setting  of  the 
earlier  machines  installed  by  you,  and  prior  to  either 
of  the  patents  in  suit,  you  employed  the  slotted 
brackets  for  original  installation  in  setting? 

A.  Because  they  were  expected  to  be  moved  there- 
after. 

;Q.  Moved  thereafter  during  the  operation  of  the 
machine?        A.  Certainly. 

Q.  For  varying  the  sized  fruit,  the  size  of  the 
fruit?        A.  Yes,  sir. 

Q.  Now,  in  the  device  under  the  Bob  Strain  patent, 
how  are  those  brackets  arranged,  and  by  the  Bob 
Strain,  I  mean  the  reissue  patent  in  suit  ? 

A.  Well,  while  they  were — while  the  bracket  itself 
was  of  a  somewhat  different  character,  yet  it  was 
slidably  mounted  in  the  frame. 

Q.  (By  the  COURT.)     Was  what? 

A.  Slidably  mounted;  adjustably  mounted. 

Q.  (By  Mr.  ACKER.)  A  pair  of  those  brackets 
supported  a  single     [537]     roller,  did  it  not? 

A.  Yes;  there  was  one  bracket  at  each  end  of  the 
roller. 

Q.  And  how  many  rollers  did  you  have,  or  how 
many  rollers  did  you  install  in  connection  with  those 
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machines?  A.  Ordinarily  about  nine  or  ten. 

Q.  And  if  you  installed  nine  or  ten,  we  will  say 
ten,  you  had  eighteen  brackets  ? 

A.  No,  with  ten  we  had  twenty  brackets. 

Q.  Twenty  brackets  if  you  had  ten? 

A.  Yes. 

Q.  (By  the  COURT.)  That  would  be  two  brack- 
ets to  each  roller? 

Mr.  ACKER. — Two  brackets  to  each  roller. 

A.  Yes,  sir. 

Q.  And  as  I  understand  from  your  previous  testi- 
mony, those  rollers  were  not  driven  in  unison;  they 
were  not  connected  from  one  to  the  other? 

A.  No. 

Q.  Separate  and  distinct.  Now,  in  the  camel- 
back  device,  how  many  rollers  were  employed,  or 
roller  sections? 

A.  Well,  when  I  first  made  my  advent  into  this 
business,  we  had  what  we  termed  as  one  roller,  one 
continuous  roller. 

Q.  That  was  the  Ish  device  ? 

A.  That  was  the  Ish  device. 

Q.  And  following  the  Ish  device,  there  was  a 
grader  brought  onto  the  market  known  as  the  Cali- 
fornia grader,  was  there  not? 

A.  No;  the  Ish  device  and  the  California  grader 
were  practically     [538]     one  and  the  same  thing. 

Q.  Then  what  form  of  California  device  or  graders 
were  placed  upon  the  market? 

A.  Well,  practically  the  same  form  as  was  in  use 
at  the  time  I  came  into  this  business,  except  that 
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they  were  lengthened.  After  the  advent  of  the — 
I  think  it  was  after  the  advent  of  the  Strain  grader, 
the  California  people,  the  people  who  made  the  Cali- 
fornia grader  in  San  Francisco,  added  another  sec- 
tion to  the  end  of  their  roller,  made  it,  I  think,  about 
half  again  as  long. 

Q.  Well,  you  had  the  California  grader  on  the 
market  with  a  series  or  roller  sections  more  than 
two,  connected  one  to  the  other,  to  be  driven  in 
unison,  is  that  not  correct? 

A.  No;  I  didn't  have  it  on  the  market. 

Q.  Well,  you  knew  of  it  being  on  the  market,  did 
you  not,  prior  to  your  advent  into  the  packing-house 
equipment  business? 

A.  Not  with  the  three  section  piece  roller. 

Q.  How  many?        A.  Two. 

Q.  When  did  you  first  learn  or  know  of  the  Cali- 
fornia sizer,  and  embodying  therein  a  rotary  wall 
member  composed  of  a  pluraUty  of  roller  members 
united  one  to  the  other,  to  be  driven  in  unison  ? 

A.  Well,  I  suppose  that  by  plurality  you  may 
assume  the  machine  that  was  in  use  when  I  first 
came  to  California,  [539]  having  the  two  piece 
roller,  would  come  under  that  head. 

Q.  Now,  did  you  know  of  any  that  had  more  than 
two  roller  members  connected  one  to  the  other  to  be 
driven  in  imison? 

A.  Not  until  the  advent  of  the  Robert  Strain 
grader. 

Q.  Not  until  the  advent  of  the  Robert  Strain 
grader?     Now,  how  were  the  roller  members  of  the 
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California  sizer  mounted;  that  is,  the  roller  members 
of  the  roller  rotating  wall  member  of  the  fruit  run- 
way which  were  connected  one  to  the  other  to  be 
driven  in  unison?  How  were  they  mounted  relative 
to  the  fruit  runway  ? 

A.  Well,  they  were  mounted  alongside,  or  as  we 
termed,  parallel  with  the  travelling  conveyor  in  or- 
der to  form  one  side  of  one  wall  of  the  fruit  runway. 

Q.  How  were  they  connected,  one  to  the  other? 

A.  They  were  connected,  with  a  roimd  pin.  In 
other  words,  instead  of  being  a  square  shaft  in  that 
case,  it  was  round  and  carried  a  key.  The  end — 
the  projecting  end  of  this  round  pin  entering  into  a 
socket  in  the  joint,  wooden  roller,  in  such  a  way  that 
the  key  also  entered  a  key-way,  so  that  when  one 
section  was  rotated,  the  other  had  to  rotate  with  it. 

Q.  Now,  that  formed  or  constituted  a  flexible 
joint  union  between  the  roller  member  sections  of 
the  rotary  member,  is  that  not  correct? 

A.  Flexible  to  the  extent  that  it  was  ever  required 
for  adjustment.     [540] 

Q.  That  is,  you  could  move  one  member  toward  or 
from  the  travelling  member  of  the  fruit  runway; 
that  is,  move  it  in  or  out,  could  you  not? 

A.  Well,  you  could  move  this  roller  in  and  out. 

Q.  (By  the  COURT.)  Move  the  roUer  in  and  out 
toward  the  belt?        A.  Yes,  sir. 

Q.  (By  Mr.  ACKER.)  Well,  could  you  move  the 
roller  sections  of  that  roller  member? 

A.  Certainly. 

Q.  Well,  how? 
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A.  By  adjusting  this  belt  in  the  slot. 

Q.  Well,  was  each  roller  member  mounted  in  an 
independent  bearing  bracket  ? 

The  COURT. — Now,  what  do  you  mean  by  '' roller 
member?" 

Mr.  ACKER. — If  your  Honor  please,  the  Califor- 
nia grader,  instead  of  it  being  a  continuous  roller, 
as,  for  instance,  you  saw  in  the  model  exhibit  of 
Ellithorpe,  it  was  divided  into  sections. 

The  COURT. — Well,  each  one  of  those  sections 
constituted  a  roller,  didn't  it. 

Mr.  ACKER. — Not  a  roller  in  the  sense  that  they 
were  independently  mounted  and  independently  ad- 
justable. They  were  connected  one  to  the  other  by 
a  flexible  joint,  so  that  this  whole  structure  would 
rotate  in  unison. 

The  COURT.— Something  like  this  in  this  pic- 
ture? (Exhibiting  photograph  to  Mr.  Acker.) 
[541] 

Mr.  ACKER. — Like  in  that  picture,  your  Honor. 

Mr.  LYON. — In  other  words,  each  one  of  those 
sections  contained  more  than  one  diameter,  and 
therefore  affected  more  than  one  grade.  It  was  just 
the  same  as  if  you  took  the  step  roller  of  the  Ish 
patent  and  cut  it  into  two  pieces  and  had  two  or 
more  of  the  steps  on  each  one  of  the  sections,  as  the 
Court  of  Appeals, has  found  in  the  205  Federal,  735. 
There  was  no  possibility  with  any  of  those  forms, 
with  the  grader,  of  Securing  the  individual  or  sep- 
arate control  of  the  grade  openings. 

The  COURT.— Go  ahead,  Mr.  Acker. 
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Q.  (By  Mr.  ACKER.)  Now  then,  each  roller  sec- 
tion of  that  continuous  roll  was  mounted  in  two 
bearing  brackets,  were  they  not? 

A.  Well,  I  have  kind  of  got  lost.  I  don't  know 
which  roller  or  which  machine  you  are  talking  about, 
Mr.  Acker. 

Q.  I  am  talking  of  the  California,  the  one  that 
w^as  made  in  more  than  one  section,  where  the  roller 
was  made  in  more  than  one  section. 

A.  What  is  it  you  wish  to  know  % 

Q.  I  wish  to  know  if  there  were  not  bearing  brack- 
ets for  supporting  each  roller  member  of  that  roller? 

A.  I  think  I  could  answer  that  question  yes  and 
no. 

Q.  Well,  please  give  me  the  answer  yes,  with  any 
explanation  you  desire  to  add  to  it. 

A.  Well,  yes,  first  of  all,  with  this  qualification: 
[542]  That  you  might  say  the  section — the  bear- 
ing at  any  particular  end  of  any  one  particular  sec- 
tion did  support  that  end  of  that  roller;  the  adjoin- 
ing roller  was  supported  on  the  pin  contained  in  that 
roller,  which  in  common  was  supported  in  that  same 
bracket. 

Q.  And  they  were  slotted  brackets? 

A.  Yes,  sir. 

Q.  The  same  as  the  slotted  brackets  you  have  been 
testifying  to?        A.  Yes,  sir. 

Q.  (By  the  COURT.)  Now,  in  what  machine  is 
this?  (Witness  handing  photograph  to  the  Court.) 
Now,  let  us  see  w^here  are  those  brackets? 

A.  The  brackets  are  here;  here  is  one  at  the  end. 
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Q.  Yes;  I  see  that  plain  enough. 

A.  Now,  here  is  the  one  here  that  supports  the 
end  of  this  roller,  and  the  end  of  that  roller  is  sup- 
ported by  this  pin,  which  is,  of  course,  a  common 
bearing  on  this  bracket.  In  other  words,  through 
the  medium  of  this  pin,  this  bracket  supports  both 
ends. 

Q.  Where  is  that  bracket  adjustable  now? 

A.  Right  down  here ;  you  see  the  belt  there 

Q.  Where  is  the  slot? 

A.  The  slot  does  not  appear  in  this  photograph. 
Yes,  it  is,  you  see  this  slot — (Indicating).     [543] 

Q.  Oh,  yes,  I  see  it. 

A.  There  is  also  another  bracket  here.  I  think 
there  is  a  sectional  joint  there,  and  also  you  will  see 
a  slot  there,  if  you  look  there,  and  there  is  also  a 
bracket  at  the  outer  end — the  farther  end  of  the 
roller. 

Q.  (By  Mr.  ACKER.)  What  knowledge  have 
you  concerning  the  devices  illustrated  by  defend- 
ant's photo  exhibit  "0"?  (Handing  exhibit  to  the 
witness.)  y 

A.  I  couldn't  recognize  this  machine  from  the 
photograph,  but  I  believe  it  has  been  testified  here 
that  this  machine  is  now  at  the  packing-house  of  the 
Upland  Citrus  Association,  at  Upland,  California. 
That  being  the  case,  I  do  remember  there  is  such  a 
machine  out  in  their  cull  shed  used  for  sorting  culls 
only. 

Q.  Do  you  know  when  that  machine  was  installed 


vs.  Fred  Stehler.  479 

(Testimony  of  Fred  Stebler.) 

in  the  said  packing-house?        A.  I  do  not. 

Q.  When  did  you  first  see  it  in  the  packing-house  ? 

A.  Oh,  probably  fifteen  years  ago. 

Q.  And  were  the  roller  members  of  the  rotary  wall 
member  of  the  runway  supported  by  slotted  bearing 
brackets  ? 

A.  I  presume  so,  although  you  can't  prove  it  by 
this  photograph. 

Q.  What  is  your  knowledge  on  the  subject? 

A.  I  have  no  definite  knowledge  as  to  that  feature 
of  this  particular  machine.     [544] 

Q.  Did  you  not  take  that  machine  apart? 

A.  What  is  that? 

Q.  Did  you  not  repair  that  machine  at  any  time? 

A.  I  don't  think  so. 

Q.  Now,  in  connection  with  this  Raybum  Over- 
head Distributor  device  which  you  have  termed  an 
overhead  distributor,  illustrated  by  Defendants'  Ex- 
hibit "J,"  I  understood  you  to  state  that  the  fruit 
was  not  distributed  by  that  machine  by  means  which 
were  arranged  diagonally  to  the  sizer  member,  is 
that  correct?     [545] 

A.  Well,  I  think  you  misunderstood  me;  I  tried 
to  qualify  my  answer  there  to  this  effect;  that  the 
immediate  conveying  means  or  distributing  means 
from  the  sizer,  or  that  immediately  next  to  the  out- 
lets of  the  sizer,  had  a  direction  practically  at  right 
angles  to  the  sizer,  all  of  it.  In  other  words,  the 
particular  chutes  or  runways  of  this  gravity  dis- 
tributing system  immediately  next  to  the  opening  of 
the  sizer  were  practically  lateral,  or  at  right  angles 
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to  the  line  of  travel  of  the  gradeway  of  the  machine. 

Of  course,  beyond  these,  there  are  diagonal  chute 

ways. 

Q.  Well,  what  reverse  term  ''diagonal-chute- 
ways"  is  a  continuation  of  the  laterally  extending 
chutes;  is  that  not  disclosed  by  the  said  patent? 
(Handing  patent  to  the  witness.) 

A.  That  explains  it. 

Q.  So  as  I  understand  you,  the  sized  fruit  first 
traveled  in  a  lateral  direction  and  then  at  a  diagonal 
direction?        A.  Somewhat,  yes. 

Q.  Now,  did  you  install  any  machines  in  connec- 
tion with  the  Raybum  patent?        A.  Yes,  sir. 

Q.  You  are  the  owner  of  the  Raybum  patent,  are 
you  not  ?        A.  Yes,  sir. 

Q.  And  the  Robert  Strain  patent  is  that  which 
you  now  hold?        A.  Yes,  sir.     [546] 

Q.  And  in  connection  with  that  device  how  did 
the  discharge  of  the  fruit — of  the  sized  fruit — com- 
pare with  the  discharge  of  the  sized  fruit  in  the  de- 
vice of  the  Strain  reissue  patent,  sq  far  as  being  con- 
veyed towards  the  bins? 

A.  Well,  ordinarily  in  the  Strain  reissue  patent, 
we  did  away  with  the  camel-back;  we  had  no  such 
conveyor  or  distributing  apparatus  of  any  kind. 
The  fruit  dropped  immediately  from  the  gradeway 
directly  into  the  bins.  We  had  nothing  of  this  kind 
in  it. 

Q.  That  is,  it  dropped  by  gravity  in  the  same 
manner  in  which  it  flowed  and  dropped  by  gravity 
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under  the  Raybum  device,  so  far  as  the  grader  was 
concerned?        A.  Yes. 

Q.  That  is,  there  was  no  moving  belt  on  which  the 
fruit  was  received  and  guided  into  those  chutes'? 

A.  Neither  was  there  any  camel-back. 

Q.  No.  I  believe  that  held  good  as  to  the  Strain 
reissue  patent,  and  equally  so  as  to  the  Raybum 
patent?        A.  What  held  good ? 

Q.  There  was  no  traveling  belt  on  which  the  sized 
fruit  was  received? 

A.  There  was  no  traveling  belt  on  the  Strain  re- 
issue patent,  or  Rayburn  patent  until  I  put  it  on. 

Q.  And  in  each  of  those  cases  the  fruit  rolled  by 
gravity  and  dropped  into  the  bin  ? 

A.  Unless  arrested  by  some  device. 

Q.  Was  there  any  device  in  the  Strain  reissue 
patent,  or  [547]i  in  the  device  of  the  Raybum 
patent,  for  arresting  it  from  rolling  into  the  bin? 

A.  There  is  in  the  Raybum  patent. 

Q.  What  is  the  means  in  the  Rayburn  patent? 

A.  That  is  the  inclined  chuteways. 

Q.  It  runs  down  those  inclined  chuteways  into  the 
bins,  does  it  not  ?        A.  Certainly. 

Q.  Now,  for  what  length  of  time  was  the  sizer  of 
jthe  Bob  Strain  patent  placed  on  the  market  by  you, 
up  to  what  year,  and  as  disclosed  by  the  said  Bob 
Strain  patent? 

A.  Why,  I  think,  we  began  putting  that  machine 
on  the  market  in  1903. 

Q.  And  continued  it  up  until  what  time  ? 
-    A.  We  are  still  putting  it  on  the  market. 


.482  Porterville  Citrus  Association 

(Testimony  of  Fred  Stebler.) 

Q.  I  mean  without  the  belt;  there  is  no  traveling 
belt  in  the  device  of  the  BoB  Strain  reissue  patent 
for  receiving  the  sized  fruit,  and  I  wish  to  know  for 
what  length  of  time  you,  as  the  owner  of  the  Strain 
reissue  patent,  continued  to  place  the  device  on  the 
market  without  the  traveling  belt  to  receive  the 
sized  fruit.        A.  Up  to  the  fall  of  1907. 

Q.  1907?        A.  Yes,  sir. 

Q.  Did  you  know  of  any  other  device  in  use  prior 
to  1907  where  the  sized  fruit,  as  it  left  the  discharge 
apertures  of  the  sizing  apparatus,  was  received  onto 
a  longitudinally  [548]  traveling  belt,  and  prior, 
the  belt  over  which  the  fruit  afterwards  traversed 
and  before  its  discharge  into  the  fruit  receiving  bins? 

A.  Read  the  question. 

(Last  question  read  by  the  reporter.) 

A.  No,  sir. 

Q.  (By  the  COURT.)  Is  there  a  patent  on  that 
belt  that  runs  over  the  distributing  side  of  the 
machine?        A.  Yes,  sir. 

Q.  What  patent  covers  that? 

A.  That  is  our  patent,  the  Stebler  Distributing 
Apparatus,  I  think  our  Exhibit  2  in  this  case. 

Q.  That  is,  the  belt  runs  along  after  the  fruit 
comes  out  of  the  grader,  out  of  the  separator? 

A.  Yes,  sir. 

Q.  Runs  along  and  carries  the  fruit  toward  the 
foot  of  the  machine  ?        A.  Yes,  sir. 

Q.  (By  Mr.  ACKER.)  You  have  reference  now 
to  the  Stebler  patent.  Complainant's  Exhibit  No.  2, 
have  you  not?        A.  Yes,  sir. 
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Q.  In  answer  to  his  Honor's  question? 

A.  Yes,  sir. 

Q.  Now,  referring  to  the  Strain  patent,  Com- 
plainant's Exhibit  3,  I  will  ask  you  to  examine  the 
same  and  state  whether  in  said  patent  there  is  dis- 
closed a  longitudinally  [549]  traveling  belt  onto 
\vhich  the  sized  fruit  is  received  and  over  which  the 
sized  fruit  travels  transversely  or  diagonally,  prior 
jto  the  discharge  thereof  into  the  fruit  receiving 
ybins?        A.  No,  sir. 

Q.  There  is  no  traveling  belt  in  the  Tom  Strain 
patent? 

A.  Well,  that  was  not  your  question,  or  it  was  not 
my  answer. 

Q.  I  intended  it  to  be  my  question. 

A.  Read  the  question. 

(Question  read  by  the  reporter  as  recorded  above.) 
s    A.  I  consider  my  answer  correct. 

Q.  Do  you  find  in  the  said  Strain  patent,  Com- 
plainant's Exhibit  3,  a  longitudinally  traveling  belt 
over  which  the  fruit  travels  or  moves,  after  leaving 
the  discharge  outlets,  and  in  its  flow  of  travel  toward 
the  distributing  bins?        A.  Yes;  that  is  true. 

Q.  Now,  when  did  you  see  that  device  in  operation 
for  the  first  time  ? 

A.  I  can't  say  definitely  because  I  have  to  trust  to 
memory  solely  without  anything  with  which  to  fix 
the  date,  except  that  it  was  during  the  time  it  was  in 
operation  in  Mr.  Strain's  packing-house,  probably  in 
1903. 

Q.  (By  the  COURT.)     Now,  I  don't  understand 
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the  difference  between  your  answers  in  this  case. 

Mr.  ACKER. — That  is  what  I  am  trying  to  bring 
put,  your  Honor.     [550] 

A.  I  ask  that  that  question  be  re-read,  please,  in 
order  that  I  might  point  out  what  I  consider  a  dis- 
tinction. 

The  COURT, — Let  us  go  to  this  machine  here  and 
see  if  we  can  find  it.  (Leaving  bench  and  approach- 
ing model  of  machine  used  in  case  1562.) 

Mr.  ACKER. — It  is  not  on  this  machine. 

The  COURT.— I  know  it  is  not.  Now,  here  is 
where  the  fruit  comes  out  of  this  machine  ? 

A.  Yes,  sir. 

Q.  Now,  is  there  a  belt  on  the  Strain  patent  that 
runs  along  here? 

A.  Not  a  separate  belt;  that  is  the  basis  of  my 
distinction.  Mr.  Acker's  question  was  framed  in 
such  a  way  that  it  would  make  it  appear  it  was  re- 
ceived on  a  separate  belt. 

Q.  Well,  let  us  get  one  thing  at  a  time.  The  belt 
runs  along  here  where  the  fruit  comes  out  of  the 
separator?        A.  It  is  a  continuation  of  this  belt. 

Q.  Well,  answer  that  question.  Is  there  a  belt 
that  runs  along  there  ?        A.  There  is  to  that  extent. 

Q.  Well,  does  it  run  toward  the  foot  of  the 
machine,  or  the  head  of  the  machine? 

A.  It  runs  toward  the  foot  of  the  machine. 

Q.  Is  it  the  same  belt  that  runs  along  before  the 
fruit  is  separated  ?        A.  Yes,  sir.     [551] 

Q.  Is  there  any  separation  between  the  belt  that 
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carries  the  fruit  before  the  separation  and  carries 

the  fruit  afterwards,  or  is  it  the  same  width  of  belt  ? 

A.  It  is  the  same  width  of  belt;  in  other  words, 
there  is  no  separation  whatever. 

Q.  This  one  particular  belt,  that  carries  the  fruit 
before  it  is  separated,  and  carries  the  fruit  after  it 
is  separated?        A.  Yes,  sir. 

Q.  Now,  the  fruit  comes  through  the  separator 
and  runs  over  that  same  belt  into  the  bins  ? 

A.  Yes,  sir. 

Q.  Or  by  gravity?        A.  Yes,  sir. 

Q.  And  this  belt  might  carry  the  fruit  towards 
the  foot  after  it  comes  out  of  the  separator  ? 

A.  Yes,  sir. 

Q.  (By  Mr.  ACKER.)  Now,  is  that  in  the  same 
action  which  takes  place  in  the  longitudinally  trav- 
eling belt  of  the  Stebler  device,  Complainant's  Ex- 
hibit No.  2;  I  mean,  the  action  which  his  Honor  just 
asked  you  concerning  ? 

A.  So  far  as  the  action  of  carrying  the  fruit  is  con- 
cerned on  this  belt,  it  is. 

Q.  So  a  longitudinally  traveling  belt  member,  or 
on  which  the  fruit  was  received,  or  onto  which  the 
fruit  moved  and  across  which  it  moved,  after  being 
sized,  was  well  known  [552]  to  you  long  prior 
to  the  date  of  the  application  which  eventuated  in 
the  grant  of  the  Fred  Stebler  patent.  Complainant  *s 
Exhibit  No.  2 ;  is  that  correct  ? 

A.  Read  the  question. 

(Last  question  read  by  the  reporter.) 
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A.  That  is  correct  with  reference  to  this  Strain 
patent,  yes. 

Q.  And  well  known  to  you  long  prior  to  the  date 
of  your  invention  of  the  device  disclosed  in  the  said 
Stebler  patent,  Complainant's  Exhibit  No.  2? 

A.  Yes. 

Q.  (By  the  COUET.)  That  is  to  say,  you  knew 
of  the  Strain  patent  a  long  time  before  you  applied 
for  your  patent  ?        A.  Yes,  sir. 

Q.  (By  Mr.  ACKER.)  And  before  his  date  of 
invention  of  that  device. 

A.  Yes,  sir. 

Q.  Now,  what  function  has  the  endless  traveling 
longitudinally  movable  belt  of  the  Stebler  patent, 
Complainant's  Exhibit  No.  2,  over  the  function  per- 
formed by  the  endless  longitudinally  traveling  belt 
of  the  Tom  Strain  patent,  Complainant's  Exhibit 
No.  3? 

A.  Read  the  question,  please. 

(Last  question  read  by  the  reporter.) 

A.  So  far  as  the  belt  alone  is  concerned,  no,  sir. 

Q.  So  far  as  a  propelling  medium  onto  which  the 
sized  [553]  fruit  is  received,  it  is  the  same,  is  it 
not,  in  function?        A.  Yes,  sir. 

Q.  Then  in  the  said  Stebler  patent,  Complainant's 
Exhibit  2,  the  improvement  over  the  Tom  Strain 
patent.  Complainant's  Exhibit  3,  resided  in  the 
superimposement  of  that  traveling  belt,  the  inclined 
chute  members  disclosed  in  the  said  Stebler  patent ; 
is  that  correct"? 

A.  That  and  the  fact  of  making  them  adjustable 
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and  the  bins  adjustable. 

Q.  In  the  Strain  patent,  Complainant's  Exhibit 
No.  3,  what  means,  if  any,  as  disclosed  thereby,  and 
what  means,  if  any,  were  known  to  you  prior  to  the 
date  of  your  invention  of  the  Stebler  patent.  Com- 
plainant's Exhibit  2  for  arresting  the  transverse 
travel  of  the  fruit  in  its  flow  towards  the  fruit  re- 
ceiving bins? 

A.  There  was  an  adjustable  guard  thereon,  indi- 
cated in  this  patent,  with  the  designating  numeral 
36-B. 

Q.  And  it  was  well-known  to  you  prior  to  your 
invention  of  the  Stebler  device,  Plaintiff's  Exhibit 
2,  that  the  fruit  after  being  arrested  in  its  line  of 
travel  towards  the  fruit  receiving  bins  would  be 
carried  forward  by  a  longitudinally  movable  belt 
member  until  it  was  brought  against  an  inclined  sur- 
face which  discharged  it  into  the  bins ;  is  that  correct  ? 

A.  Read  me  the  question,  please. 

(Last  question  read  by  the  reporter.) 

A.  I  don't  know  that  I  can  answer  that  question 
independently  the  way  it  is  framed.  The  use  of 
the  term  [554]  ''after  being  arrested"  is  confus- 
ing there.  We  don't  have  to  arrest  the  fruit  in  its 
travel  to  the  bins. 

Q.  In  the  device  which  you  examined  along  about 
the  year  1904,  I  understood  you  to  testify  that  was 
constructed  and  placed  in  operation  by  Mr.  Thomas 
Strain,  who  was  one  of  the  witnesses  in  this  case. 
Did  you  find  in  said  apparatus  means  for  arresting 
the  flow  of  the  fruit  in  its  path  of  travel  from  the 


480  Porterville  Citrus  Association 

(Testimony  of  Fred  Stebler.) 

discfiarge  outlets  of  the  grader  fruit-receiving  bins! 

Mr.  LYON. — Just  a  moment.  We  object  to  that 
on  the  ground  it  is  purely  argumentative.  The  wit- 
ness has  stated  he  knew  what  these  devices  were  and 
identified  all  the  devices  he  knew,  and  the  form  of 
the  question  is  simply  an  argument  as  to  whether 
it  contains  certain  features  of  an  alleged  combina- 
tion; and  on  the  further  ground  it  is  not  cross- 
examination.  The  witness  was  not  asked  anything 
in  rebuttal  in  regard  to  the  Tom  Strain  device,  what- 
soever. 

The  COURT. — I  overrule  the  objection. 

A.  Read  the  question. 

(Last  question  read  by  the  reporter.) 

A.  I  can't  be  positive  now,  I  did  see  any  such 
device  in  the  machines,  although  the  patent  shows 
it,  and  I  presume  it  may  have  been  there. 

Q.  (By  Mr.  ACKER.)  You  testified  that  you  had 
examined  that  machine,  did  you  not,  Mr.  Stebler  ? 

A.  Yes,  sir. 

Q.  And  you  noticed  the  various  devices  on  it,  did 
you     [555]     not?        A.  I  did. 

Q.  Now,  will  you  say  that  you  did  or  did  not  see 
such  a  device  ? 

A.  I  wouldn't  declare  postively  I  did  see  it  now. 

Q*.  Well,  did  you  see  any  means  associated  with 
said  device  and  arranged  at  an  inclination  to  a  longi- 
tudinally traveling  member  for  deflecting  fruit  or 
shunting  it  from  off  of  said  traveling  member  after 
it  had  been  sized,  and  prior  to  being  received  into 
the  fruit  receiving  bins  % 
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A.  I  couldn't  be  positive  as  to  that. 

Q.  Well,  why  is  it,  Mr,  Stebler,  that  you  are  not 
so  positive  as  to  either  of  those  features  v^hich  are 
made  a  part  of  the  letters  patent  which  you  pur- 
chased from  Mr.  Strain,  but  still  you  were  so  posi- 
tive while  on  the  stand  that  you  had  seen  hinged 
leaves  arranged  beneath  the  traveling  carrier,  and 
for  raising  and  lowering  the  same  to  vary  grade  out- 
lets? 

Mr.  LYON. — Now,  that  question  is  objected  to,  a 
misstatement  of  the  witness's  testimony.  The  wit- 
ness has  not  testified  he  was  positive  of  that. 

Mr.  ACKER. — Your  Honor,  he  made  the  state- 
ment— 

The  COURT.— Read  the  question. 

(Last  question  read  by  the  reporter.) 

The  COURT.— Well,  I  don't  think  the  question  as 
to  why  his  memory  as  to  that  is  important.  I  will 
sustain  the  objection  to  it.     [556] 

Q.  (By  Mr.  ACKER.)  Well,  Mr.  Stebler,  I  be- 
lieve you  testified  in  the  examination  of  the  said 
Strain  device  you  had  seen  hinged  leaves  associated 
therewith  for  raising  and  lowering  the  belt,  did  you 
not? 

A.  I  qualified  that  by  the  statement  that  I  did  not 
get  under  the  machine  to  see  them,  which  would 
have  been  necessary  to  see  them  to  be  sure  of  it.  I 
do  remember  Mr.  Strain  made  a  statement  to  me 
that  he  had  such  a  device,  or  it  may  be  he  said  he  ex- 
pected to  have  such  device.  In  other  words,  my 
memory  in  that  respect   goes  to   what  Mr.   Strain 
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pointed  out  to  me.     Now,  I  don't  remember  that  lie 

pointed  out  these  deflectors  you  are  talking  about. 

Q.  Did  you  examine  this  Strain  patent  prior  to  the 
purchasing  of  the  same? 

A.  Yes,  sir ;  I  think  I  did. 

Q.  (By  the  COURT.)  You  are  talking  of  Ex- 
hibit 3?    You  are  talking  about  No.  16  in  figure  9? 

A.  No.  36  in  figure  11. 

Mr.  LYON.— 36-B. 

Q.  (By  the  COURT.)  36-B  is  not  the  same  that 
raises  and  lowers  the  belt  ? 

A.  No,  sir;  36-B  is  a  deflector. 

Mr.  LYON.^That  would  be  the  obstruction  that 
Mr.  Acker  has  been  speaking  of;  that  states  it. 

The  COURT. — It  is  supposed  to  throw  the  fruit 
off  the  belt     [557] 

Mr.  LYON. — 36  is  the  feature  of  the  Strain  patent 
which  arrests — 

The  COURT.— Now,  what  he  testified  in  his 
original  testimony  was  he  was  not  certain  whether  or 
not  he  saw  it,  was  16  in  figure  9. 

Mr.  ACKER. — That  is  what  I  asked  in  my  last 
question. 

The  COURT.— You  said  9— you  said  36. 

Mr.  ACKER. — Pardon  me,  I  misunderstood  you. 
We  were  talking  about  the  hinged  leaves. 

The  COURT. — Both  of  you  said  he  was  talking 
about  36. 

Mr.  LYON. — He  also  stated  on  his  cross-examina- 
tion— he  does  not  remember  having  seen  the  parts 
36-B  in  that  machine ;  is  that  correct,  Mr.  Stebler  ? 
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A.  That  is  correct. 

Mr.  LYON. — That  is  why  I  became  confused; 
when  he  was  first  on  the  stand  he  said  he  did  not  re- 
member seeing  the  parts  16.  He  now  says  he  does 
not  remember  having  seen  the  parts  36-B. 

Q.  (By  Mr.  ACKER.)  In  the  Strain  device,  in 
answering  his  Honor's  question  referring  to  Model 
Exhibit  in  Equity  Suit  2232,  you  stated  the  belt  when 
extended  from  within  the  gradeway  onto  the  inclined 
table,  extended  beyond  the  gradeway.  Now,  what 
means  is  there  in  the  Strain  patent  which  propels 
or  imparts  motion  to  that  belt  ? 

A.  You  are  talking  now  about  the  Robert  Strain 
patent  ? 

Q.  The  Tom  Strain  patent,  Complainant's  Ex- 
hibit No.  2.     [558] 

A.  Tom  Strain,  I  should  say  the  means  of  propel- 
ling that  belt  is  the  pulley  over  which  it  runs  at  the 
end  of  the  machine. 

Q.  Now,  isn't  there  a  small  belt  disclosed  in  the 
said  apparatus  which  moves  wholly  within  the  fruit 
runway,  and  to  which  the  larger  or  wider  belt  is  at- 
tached, so  that  the  wider  belt  is  propelled  by  the  nar- 
rower belt  which  serves  as  a  carrier  therefor  f 

The  COURT. — In  other  words,  your  question  is 
as  to  whether  or  not  the  belt  is  a  carrier  or  whether 
it  is  a  belt. 

Mr.  ACKER, — Whether  it  is  propelled;  whether 
there  are  other  means  for  moving  it. 

A.  Ilhink  Mr.  Acker,  that  is  all  one  belt  that  runs 
over  a  common  pulley  at  the  end  of  the  machine. 
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The  drawings  so  show  it. 

Q.  Now,  how  does  that  width  of  the  longitudinally 
movable  belt  of  the  Tom  Strain  patent  compare  with 
the  width  of  the  belt  employed  in  your  apparatus 
disclosed  by  Complainant's  Exhibit  2,  as  to  the  por- 
tion thereof  beyond  the  sphere  of  the  grade  runway, 
beyond  or  outside  of  the  sphere  of  the  grading  rol- 
lers? 

A.  If  I  understand  your  question  correctly,  the 
comparative  width,  the  comparative  available  width 
of  the  conveyor  belt  on  the  Strain  machine  for  a  con- 
veyor outside  of  the  gradeway  is  very  much  nar- 
rower than  it  is  in  the  conveyor  belt  in  my  distribut- 
ing system.     [559] 

Q.  Approximately  how  much  narrower,  Mr. 
Stebler? 

A.  Why,  judging  from  the  proportion  of  this 
drawing,  I  wouldn't  suppose  that  the  available 
width  of  this  belt  for  conveying  purposes  only, 
outside  of  the  gradeway,  would  be  to  exceed  one- 
eighth  of  the  width  of  my  distributing  belt.  In 
other  words,  I  judge  from  this  drawing  that  the 
available  width  of  the  belt  here  for  conveying  out- 
side of  the  gradeway  would  be  not  to  exceed  four 
inches,  whereas,  the  belts  used  in  my  machine  for 
conveying  alone  are  24  inches. 

Q.  In  the  Tom  Strain  patent,  the  belt  is  shown  as 
extending  to  the  edge,  approximately,  of  the  fruit 
receiving  bins ;  is  that  not  correct  ? 

A.  Well,  apparently  so,  yes,  approximately. 

Q.  How  does  the  width  of  the  longitudinally  mov- 
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able  belt  in  the  Defendants'  machine  which  you  ex- 
amined compare  as  to  the  width  of  the  belt  employed 
in  your  rdachine  and  situated  outside  of  the  grading 
member  ? 

A.  Well,  in  the  defendants '  machine  the  individual 
belts,  I  think,  are  only  six  inches;  he  employs  two, 
and  I  think  in  some  cases  three  of  them  side  by  side. 

Q.  And  they  run  in  different  directions,  do  they 
not? 

A.  Where  there  is  two  they  do  run  in  different 
directions ;  where  there  is  three,  two  of  them  in  the 
same  direction. 

Q.  (By  the  COURT.)  You  mean  after  the  fruit 
passes  out  of  the  separator?     [560] 

A.  Yes,  sir. 

Q.  Were  there  are  three  belts  ?        A.  Yes,  sir. 

The  COURT. — I  don't  remember  there  were  three 
belts  on  the  machine  I  saw. 

Q.  (By  Mr.  ACKER.)  There  were  only  two  on 
the  machines  you  examined ;  is  that  not  correct  ? 

A.  I  think  on  those  machines  there  are  only  two 
belts. 

Q.  And  they  ran  in  opposite  or  reverse  directions  ? 

A.  Yes,  sir. 

Mr.  LYON. — Three  in  the  Mid- California. 

A.  There  were  three,  I  think,  in  the  Mid-California 
machine. 

Q.  (By  Mr.  ACKER.)  You  stated  to  his  Honor 
that  if  you  had  been  installing  the  defendants'  ma- 
chine, and  desired  to  secure  an  original  setting  or 
alignment  for  the  rotating  wall   member  extended 
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from  one  end  to  the  other,  you  would  not  have  em- 
ployed slotted  brackets,  but  would  have  employed 
shims  in  connection  with  a  solid  bracket.  Am  I  cor- 
rect in  that  understanding  of  your  testimony  *? 

A.  I  think  that  is  correct. 

Q.  Now,  if  you  employ  shims  and  should  remove 
one  shim  and  insert  a  thinner  one  in  place  of  it,  what 
would  be  the  effect  on  that  bracket  1 

A.  The  effect,  of  course,  would  be  to  change  the 
location  of  the  bracket,  the  difference  in  the  thick- 
ness of  the  shims.     [561] 

Q.  Now,  do  I  understand  you  to  convey  to  the 
Court  that  if  the  defendant  had  employed  shims  for 
securing  the  initial  adjustment  of  the  roller  section 
memlBers  at  various  points  throughout  the  length  of 
the  runway,  it  would  not,  in  your  opinion,  have  been 
the  equivalent  to  the  use  of  a  slotted  bracket  for  se- 
curing an  initial  setting  ? 

A.  Why,  it  would  have  been  equivalent — certainly, 
it  would  have  been  equivalent,  so  far  as  acquiring 
the  purpose  for  which  he  was  intending  it. 

Q.  To  that  extent  one  would  be  equivalent  to  the 
other.        A.  Yes,  sir. 

Q.  And  the  reason  you  would  have  used  shims  was 
due  to  the  fact,  in  your  opinion,  it  would  have  made 
a  cheaper  form  of  installation  ? 

A.  I  do  think  it  would  have  been  cheaper,  yes. 

Q.  You  would  not  have  considered  the  use  of  shims 
to  be  an  adjustable  means  for  a  bracket  for  the  origi- 
nal setting? 

A.  No;  not  so  far  as  the  adjustment  of  the  rollers 
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is  concerned.     In  other  words,  after  once — 

T^.  And  you  would  not — 

Mr.  LYON. — Let  him  finish  the  answer. 

Mr.  ACKER. — Did  I  interfere  with  your  answer? 
I  didn't  mean  to. 

A.  In  other  words,  after  you  obtain  your  perma- 
nent [562]  alignment,  in  that  case,  the  further 
adjustment  is  not  required  or  necessary. 

Q.  (By  Mr.  ACKER.)  A  further  adjustment 
would  not  be  required  in  connection  with  any  instal- 
lation where  you  wished  to  secure  and  obtain  a  per- 
manent alignment,  would  it  % 

A.  Unless  the  adjustment  by  accident,  or  some 
other  means,  became  changed. 

Q.  Yes;  through  accident  or  something  of  that 
kind.        A.  Yes,  sir. 

Q.  When  so  changed  it  would  not  be  in  the  condi- 
tion in  which  it  was  installed,  or  position  to  operate ; 
that  is  correct,  is  it  not  ?        A.  No. 

Q.  That  is,  or  is  it  not  correct  ? 

A.  Well,  of  course,  if  it  was  set  for  a  permanent 
alignment  and  became  changed,  why,  it  would  either 
be  necessary  to  readjust,  or  leave  it  remain  in  that 
condition,  providing  the  readjustment  were  neces- 
sary. 

The  COURT.— Well,  we  will  take  a  recess  for  a 
few  minutes. 

(Recess.) 

Q.  (By  Mr.  ACKER.)  On  your  direct  examina- 
tion yesterday,  Mr.  Stebler,  you  stated,  that  you  had 
seen  a  machine  constructed  under  the  Ellithorpe  pat- 
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ent  introduced  in  evidence  on  behalf  of  the  defendants 
and  represented  by  the  defendants'  model  Exhibit 
^^r"?     [563] 

A.  No ;  I  don 't  think  I  said  I  saw  a  machine  con- 
structed on  the  Ellithorpe  patent. 

Q.  Then,  you  have  no  knowledge  of  a  machine  con- 
structed under  that  patent  one  way  or  the  other? 

A.  Not  constructed  under  that  patent,  no. 

Q.  Well,  you  testified  as  to  seeing  a  machine  con- 
structed at  Orange,  and  I  drew  from  your  testimony 
that  you  meant  it  was  an  Ellithorpe  machine.  Do  I 
now  understand  you  to  state  that  you  did  not  mean 
by  that  testimony  that  it  was  the  Ellithorpe  machine 
at  Orange? 

A.  What  I  stated  was  I  saw  a  machine  down  there 
that  I  thought  in  its  features  showed  a  construction 
similar  to  the  construction  of  a  certain  illustration 
of  this  patent. 

Q,  Defendants'  Exhibit  I.  Did  you  see  that  ma- 
chine in  operation?        A.  No,  sir. 

Q.  It  was  in  a  dismantled  condition,  I  understand. 

A.  Yes,  sir. 

Q.  Have  you  in  your  possession,  Mr.  Stebler,  the 
model  or  exhibit  which  you  introduced  in  evidence  in 
connection  with  case  Equity  2232,  which  disclosed  to 
the  court  the  construction  of  the  device  under  the 
Strain  Reissue  Patent?        A.  I  think  so,  yes. 

Q.  You  have  had  it  in  your  possession? 

A.  I  think  so. 

Q.  That  was  filed  as  an  exhibit  in  this  court,  was 
it  not?     [504]i    A.  Yes,  sir. 


vs.  Fred  Stehler.  497 

(Testimony  of  Fred  Stebler.) 

Mr.  ACKER. — If  your  Honor  please,  I  have 
looked  into  the  various  model  rooms  for  that  exhibit, 
as  I  wished  to  introduce  it  in  evidence,  and  I  was  un- 
able to  find  it,  and  I  would  like  to  have  the  witness 
produce  that  exhibit  so  I  can  have  it  before  your 
Honor  in  the  argument  of  the  case. 

The  COURT.— Ask  him  to  produce  it. 

Q.  (By  Mr.  ACKER.)  Will  you  produce  that 
model,  Mr.  Stebler  ? 

A.  I  will  if  I  can. 

Q.  You  removed  it  from  the  court  ?        A.  No,  sir. 

Q.  Did  you  have  it  removed?        A.  No,  sir. 

Q.  Did  anyone  remove  it  from  the  court  and  send 
it  to  you*?        A.  Apparently  they  did. 

Q.  And  you  have  it  in  your  possession? 

A.  Yes. 

Q.  I  will  ask  that  model  be  shipped  over  to  the 
court.     That  is  all. 

Mr.  LYON. — The  exhibits  were  ordered  with- 
drawn, and  those  were  shipped  to  Mr.  Stebler  by  the 
clerk. 

Mr.  ACKER. — I  don't  mean  to  insinuate  that 
there  was  anything  wrong. 

Mr.  LYON. — If  we  can  find  it,  you  will  certainly 
have  it  at  the  next  adjournment.     [56'5] 

Mr.  ACKER.— That  is  all. 

Redirect  Examination. 
(By  Mr.  LYON.) 

Q.  Mr.  Stebler,  on  cross-examination  your  atten- 
tion was  directed  to  Plaintiff's  Exhibit  No.  3,  the 
Thomas  Strain  patent,  and  to  the  part  36-B,  and  also 
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you  were  asked  with  regard  to  the  use  of  obstruc- 
tions for  causing  the  fruit  to  roll  off  of  the  distribut- 
ing belt.  Compare  this  function  of  the  Thomas 
Strain  apparatus,  as  illustrated  in  that  patent,  with 
the  function  and  mode  of  operation  of  your  distrib- 
uting apparatus,  Plaintiff's  Exhibit  No.  2. 

Mr.  ACKER. — If  your  Honor  please,  I  submit 
that  the  witness  stated  that  he  had  no  remembrance 
of  seeing  such  a  device,  and  I  don't  see,  if  he  has  no 
knowledge  of  the  device,  how  he  can  compare  it  as  to 
function  and  operation,  and  I  submit  the  patent  is 
the  best  evidence  of  what  is  disclosed  thereby,  and 
what  function  is  performed  by  those  parts. 

The  COURT.— Well,  I  will  tell  you,  Mr.  Acker- 
Mr.  ACKER. — Pardon  me,  your  Honor. 
The  COURT.— I  say,  I  don't  understand  this  Ex- 
hibit 3.     I  don't  imderstand  how  it  works.     I  have 
been  studying  the  thing  and  I  don't  see  how  this — 
Mr.  ACKER. — It  would  have  been  a  better  propo- 
sition if  counsel  had  supplied  us  with  a  model.     It 
would  have  been  a  much  better  proposition.     I  had 
the  same  purpose  in  mind,     [506]     perhaps,  that 
Mr.  Lyon  had,  when  I  started  to  examine  the  wit- 
ness, but  as  he  said  he  knew  nothing  about  the  opera- 
tion and  had  not  seen  them  in  operation,  I  don't  see 
how  he  can  examine  the  witness  regarding  it. 

Mr.  LYON. — The  only  proposition  in  that  connec- 
tion that  I  wanted  to  clear  up,  counsel  has  left  an  in- 
timation that  there  was  a  similarity  of  the — a  total 
similarity  of  this  Thomas  Strain  patent  with  the 
Stebler  distributing  apparatus,  and   I  wanted   Mr. 
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Stebler  to  explain  the  differences. 

The  COURT.— Well,  I  will  let  you  ask  him  a  lead- 
ing question,  Mr.  Lyon,  to  get  right  at  it. 

Q.  (By  Mr.  LYON.)  Now,  referring  to  the  part 
3e-B  in  Plaintiff's  Exhibit  3— 

The  COURT.— Figure  what? 

Mr.  LYON. — (Continuing)  — ^figure  11,  sheet  1  of 
the  drawings,  tell  us  how  that  operates  in  this  Strain 
construction. 

Mr.  ACKER.— If  he  knows. 

A.  In  order  to  comprehend  the  function  and  oper- 
ation of  this  device  as  shown  in  this  drawing,  I  think 
we  should  also  refer  to  figure  3  of  the  same  sheet, 
which  is  an  enlarged  or  plan  view  of  the  whole  ma- 
chine showing  these  devices  placed  thereon  at  either 
side.  This  figure  3  also  shows  some  reference  nu- 
meral 36-B,  it  being  understood  that  when  we  look 
at  this  drawing  from  this  view,  the  [567]  fruit 
enters  the  machine  from  the  lefthand  end,  and  is  in- 
troduced there  immediately  onto  the  belt,  or  con- 
veyor, and  comes  in  contact  with  the  revolving  or 
grading  rod,  so  to  speak,  which  is  mounted  directly 
above  the  belt.  The  fruit  enters  from  this  end — 
(indicating  on  the  patent  to  the  court)  immediately 
it  lands  on  the  belt  here  and  is  conveyed  along  here. 
This  is  the  grading  rod  right  through  here.  It  will 
be  noted  that  the  upper  end  36-B  projects  directly 
under  the  grading  rod.  In  other  words,  it  runs  up 
here  in  this  direction.  Now,  36-B  is  an  adjustable 
bar  carried  on  a  rod. 

Q.  (By  Mr.  LYON.)  36-A. 
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A.  36-A  is  an  adjustable  set  screw.  This  rod  is 
attached  to  the  bed  plate  of  the  gateway  over  which 
this  belt  travels,  this  being  the  belt  as  I  marked  X 
on  figure  11,  and  moves  in  the  direction  of  the  arrow 
that  I  have  marked  thereon.  Now,  then,  the  fruit 
as  it  egresses  from  the  gradeway  under  this  grading 
rod  goes  down  over  the  surface  of  the  plate,  comes  in 
contact  with  the  lower  extension  of  the  guard  36,  it 
being  presumed  that  there  is  a  flat  place  at  the  lower 
edge  of  this  belt,  which  if  true,  the  fruit  could  not 
roll  off  as  it  comes  to  the  end  of  this  guard,  but  would 
remain  on  this  belt,  but  would  require  something  to 
remove  it.  In  other  words,  throw  it  off — sheared 
off,  as  we  call  it;  that  is  what  the  function  of  this 
36-B  is,  to  remove  the  fruit  from  this  belt.     [568] 

Q.  Now,  then,  wherein  does  the  function  of  this 
apparatus  differ  from  that  of  the  defendants'  device 
at  Porterville,  and  that  of  your  patent,  Plaintiff's 
Exhibit  2,  and  what  difference  does  that  function 
make  in  the  practical  operation  of  the  distributing 
apparatus  ? 

A.  Read  me  the  question,  please. 

(Last  question  read  by  the  reporter.) 

A.  By  this  apparatus,  I  take  it  you '  mean  that 
shown  in  the  drawing  of  the  Thomas  Strain  grader, 
which  differs  both  from  the  apparatus  of  the  defend- 
ants and  that  of  my  own,  as  shown  in  our  exhibit  No. 
2  in  this  way:  That  it  is  apparent  that  this  36-B 
or  this  device  36-B  shown  in  Figure  11,  and  also 
Figure  3,  sheet  1  of  the  Thomas  Strain  patent,  is  to 
remove  the  fruit  from  the  belt,  in  a  sense,  forcibly ; 
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in  other  words,  to  eject  it  from  the  belt;  whereas,  in 
both  of  the  defendants'  machine  and  in  my  own, 
there  is  no  ejecting  device.  We  don't  perform  the 
function  of  ejecting  the  fruit  at  all;  there  is  no 
means  for  that  other  than  gravity,  by  way  of  ex- 
planation of  which,  should  be  noted  that  in  both  my 
machine  and  in  the  defendants'  machine,  the  fruit 
rides  on  the  belt,  bearing  against  the  upper  side  of 
the  guide.  In  other  words,  the  inclination  of  the  belt 
keeps  the  fruit  bearing  against  this  guideway. 
There  is  no  place  on  this  belt  in  either  of  these  ma- 
chines that  is  flat  along  the  edges. 

Q.  (By  the  COURT.)  That  is,  your  machine  or 
Parker's  machine?     [569] 

A.  Yes,  sir.  In  other  words,  there  is  continual  in- 
clination of  the  belt. 

Q.  In  the  Strain  machine  there  is  a  tilt  in  the  belt 
that  makes  the  lower  end  of  it  flat  ? 

A.  Flat,  which  requires  something  to  eject  the 
fruit.  In  our  machine,  with  this — on  account  of  this 
continuation  of  the  inclination,  the  fruit  needs  noth- 
ing to  eject  it.  In  other  words,  the  continuation  of 
the  guide,  as  we  use  it,  is  to  keep  the  fruit  on  the 
guide  to  the  intended  point  at  which  it  is  intended  to 
come  off.  [570]  When  it  arrives  at  this  point,  it 
rolls  off  itself.  In  other  words,  when  it  arrives  at 
the  termination  of  this  guideway,  it  simply  rolls  off 
into  the  bin. 

Q.  (By  Mr.  LYON.)  Now,  in  this  Thomas  Strain 
patent.  Plaintiff's  Exhibit  3,  or  in  the  Strain  grader 
as  you  saw  it  in  his  packing-house  at  Fullerton,  the 
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bins  are  not  adjustable,  in  other  words,  to  the  grade- 
way  or  the  distributing  portion  of  the  machine  at  all, 
are  they? 

A.  I  didn't  catch  the  forepart  of  the  question. 

(Last  question  read  by  the  reporter.) 

A.  There  is  nothing  in  the  patent  to  show  that  the 
bins  are  adjustable,  and  as  I  recall  it,  in  fact,  I  am 
certain  in  my  recollection  of  this  machine,  that  the 
bins  in  that  case  were  not  adjustable  longitudinally 
of  the  machine;  they  were  adjustable  vertically. 
The  bottoms  of  them  were  adjustable  vertically  up 
and  down ;  as  they  were  filled,  they  were  lowered. 

Q.  (By  the  COURT.)  What  machine  is  that  ? 

A.  That  is  the  Thomas  Strain  machine,  of  which 
this  drawing  is  supposed  to  be  a  reproduction. 

Mr.  ACKER. — You  are  now  speaking  of  the  ma- 
chine which  you  say  you  examined  of  Mr.  Strain  in 
1903  or  '04? 

A.  Yes,  sir. 

Mr.  LYON.— That  is  all.     [571] 

Recross-examination. 
(By  Mr.  ACKER.) 

Q.  Have  you  a  copy  of  the  Stebler  patent  before 
you,  Mr.  Stebler,  Complainant's  Exhibit  2 ?  (Hand- 
ing copy  of  the  patent  to  witness.)  How  many  roll- 
ers have  you  employed  in  connection  with  the  ma- 
chines which  you  installed  under  the  Stebler  patent. 
Complainant's  Exhibit  2,  and  which  constitute  the 
one  member  of  the  fruit  runway? 

A.  Read  the  question,  please. 

(Last  question  read  by  the  reporter.) 


vs.  Fred  Stebler.  503 

(Testimony  of  Fred  Stebler.) 

Mr.  LYON. — I  object  to  that  as  not  recross;  he 
has  already  asked  that  same  question  on  cross-ex- 
amination. 

Mr.  ACKER. — This  is  leading  up  to  your  question 
which  you  just  asked,  Mr.  Lyon. 

The  COUET.— Well,  I  will  overrule  the  objection 
to  see  what  it  is  about. 

A.  You  wish  to  know  how  many  roller  sections 
there  are  end-to-end  ? 

Q.  (By  Mr.  ACKER.)  How  many  rollers  do  you 
employ,  or  roller  sections,  from  end  to  end  ? 

A.  Ordinarily,  ten. 

Q.  And  does  the  tenth  section  constitute  a  sizing 
roller?        A.  Not  always. 

Q.  I  am  asking  you  now  as  you  install  them  ? 

A.  Sometimes  it  does. 

Q.  We  will  say  then  we  will  start  with  the  ninth 
one.  [572]  Now,  with  the  patent  before  you,  ex- 
plain to  us  how  the  fruit  is  conveyed  from  the  aper- 
ture leading  from  the  ninth  roller  into  the  fruit  re- 
ceiving bin  employed  in  your  machine  for  the  recep- 
tion of  that  size  of  the  sized  fruit  ? 

A.  That  ninth  roller  would  be  in  the  position  of 
the  numeral  figure  14  in  that  drawing.  Is  that  what 
you  mean?    In  figure  14  of  sheet  1. 

iQ.  Of  14  ?        A.  Now,  what  is  your  question. 

Q.  I  want  to  know  how  the  fruit  coming  from  that 
roller  for  that  size  fruit  is  delivered  into  the  bin  of 
your  apparatus  which  is  placed  to  receive  this  fruit 
for  that  size  ? 

A.  Why,  it  is  delivered  down  the  guideway. 
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Q.  Down  the  inclined  chutes  %        A.  Yes,  sir. 

Q.  And  carried  over  to  this  bin  next  to  the  last  *? 

A.  Next  to  the  last  bin. 

Q.  Now,  if  you  didn't  employ — 

A.  Wait  a  minute.     Yes,  that  is  right. 

The  COUET.— Well,  if  you  will  let  me  interrupt 
there.  It  may  be  put  in  that  bin,  or  in  any  other  bin, 
by  changing  those  things? 

Mr.  ACKER. — No,  your  Honor,  it  will  not ;  that  is 
the  point  I  wish  to  bring  out,  that  it  will  not  in  this 
patent ;  that  is  the  point  I  have  been  trying  to  make 
clear  to  your  Honor  [573]  throughout  this  case, 
that  without  the  use  of  these  diagonally  inclined 
chutes,  the  fruit  that  is  sized  in  that  machine  will  not 
go  into  the  receptive  bins  designed  to  receive  it. 

The  COURT.— Is  that  right? 

A.  That  is  right. 

Q.  (By  Mr.  ACKER.)  Now,  in  the  defendants' 
device,  how  does  the  fruit,  we  will  say,  for  the  ninth 
size  which  goes  through  that  aperture,  go  into  the  bin 
for  the  reception  of  that  fruit,  we  will  say  the  ninth 
bin? 

A.  It  depends  upon  where  the  bin  is  located  for  it. 

Q.  Where  are  the  bins  exactly  located  in  the  de- 
fendants' machine,  if  you  know  from  your  own 
knowledge  ? 

A.  The  bins — the  bin  compartments,  of  course,  are 
located  at  the  side  of  the  gradeways. 

Q.  Now,  isn't  it  a  fact,  Mr.  Stebler,  that  the  fruit 
flows  by  gravity  directly  into  that  bin  without  any 
guiding  chutes  for  guiding  it  diagonally  across  the 
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belt?        A.  Not  always. 

Q.  Are  you  speaking  from  your  experience  with 
the  defendants'  machine,  as  in  operation? 

A.  I  saw  the  machine  in  operation,  yes,  sir. 

Q.  Where  and  when  ? 

A.  I  saw  it  in  operation  both  in  the  Porterville 
Citrus  Association  at  Porterville,  and  the  Mid-Cali- 
fornia Citrus  Association  Porterville  house  in  the 
first  week  in  May. 

Q.  That  was  after  the  visit  made  to  those  packing- 
houses,    [574]     by  his  Honor,  Judge  Trippett? 

A.  Yes,  sir. 

Mr.  ACKER.— That  is  all,  Mr.  Stebler. 

Redirect  Examination. 
(By  Mr.  LYON.) 

Q.  Now,  Mr.  Stebler,  in  regard  to  this  same  bin 
arrangement  of  Plaintiff's  Exhibit  No.  2,  the  ninth 
size,  as  just  referred  to  by  you,  and  the  bin  therefor, 
it  is  a  fact  that  that  may  be  adjusted  anywhere  prac- 
tically the  length  of  the  runway,  isn't  it? 

A.  Certainly,  by  adjusting  the  bins  and  the  guide- 
way  for  it. 

Q.  And  that  is  the  very  purpose  for  the  interrela- 
tion of  the  adjustable  bin  partitions  and  the  adjust- 
able guides  on  the  distributing  belt  ? 

A.  Certainly. 

Q.  And  that  is  true  of  the  defendants '  machine  in 
that  respect? 

A.  Why,  it  can  be  made  true  without  any  question. 

Q.  By  the  use  of  the  so-called  barriers  or  deflectors 
in  proper  position  ?        A.  Yes,  sir. 
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Mr.  LYON.— That  is  all.     [575] 

Recross-examination. 
(By  Mr.  ACKER.) 

Q.  Just  one  question  in  order  that  this  record  may 
be  clear :  I  understood  you  to  state  that  in  the  Tom 
Strain  device  which  you  saw  in  operation  in  1904,  and 
as  disclosed  by  the  patent,  Complainant's  Exhibit  3, 
that  a  longitudinally  adjustable  device  was  employed 
merely  to  shunt  or  deflect  the  fruit  off  of  the  belt  ? 

A.  That  is  my  judgment. 

Q.  Is  that  not  the  same  function  which  is  per- 
formed in  your  apparatus,  that  the  inclined  chutes 
deflect  the  fruit  diagonally,  and  at  an  inclination 
from  the  traveling  belt,  and  from  off  of  the  same  ? 

A.  No,  sir. 

Q.  Why  not? 

A.  Simply  because — due  to  the  inclination  of 
this  conveyor,  just  as  soon  as  the  fruit  comes  to  the 
end  of  one  of  these  guideways  it  rolls  off  unless  there 
is  something  in  the  way  of  it. 

Q.  But  it  runs  off  into  its  proper  bin  by  being  di- 
rected and  deflected  by  these  inclined  chutes  ? 

A.  Directed  by  not  exactly  deflected. 

Mr.  ACKER.— That  is  all. 

Mr.  LYON. — That  is  all.  Plaintiff  rests  imless 
the  Court  desires,  as  intimated  yesterday,  to  inspect 
this  machine. 

The  COURT. — Is  there  any  further  testimony? 
[576] 

Mr.  LYON.— No. 

The  COURT. — Now,  I  am  inclined  to  allow  very 
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full  argument  in  this  case.  I  am  inclined  to  think — 
I  want  to  tell  you,  gentlemen,  the  most  important 
thing  to  me,  it  seems  to  me,  to  understand  these  ma- 
chines and  the  relation  they  bear  to  the  prior  art, 
there  may  be  questions  of  law  that  will  arise  that  are 
difficult  to  see.  I  am  inclined  to  think  it  would  do 
me  good  if  I  saw  another  packing-house,  and  one  of 
these  Parker  machines  and  the  Stebler  machines  as 
it  stands.  I  am  inclined  to  think  it  would  aid  in 
the  understanding  of  the  machines.  This  question 
of  whether  one  machine  is  an  infringement  of  an- 
other is  undoubtedly  sometimes  a  very  difficult  thing 
to  decide,  the  thing  about  which  all  men  will  differ. 
I  don't  know  as  the  word  "all  men,"  but  they  might 
differ.  Mechanics  differ  as  to  whether  or  not  one 
is  an  infringement,  and  whether  the  mechanisms  are 
the  mechanical  equivalents,  and  judges  differ.  I 
think  a  judge  that  decides  a  case  of  this  kind  ought 
to  certainly  understand  the  facts  to  start  out  with, 
and  while  I  may  apprehend  I  understand  this,  I  may 
not.  I  am  inclined  to  think  it  would  do  me  good 
to  see  these  machines  again.  I  suppose  that  the 
claims  in  these  patents  have  got  to  be  read  and  dis- 
cussed and  applied  to  the  machine.  Well,  now,  ordi- 
narily a  claim  in  a  patent,  the  wording  of  a  claim 
in  a  patent  don't  mean  much,  unless  you  have  got  it 
in  your  mind  how  its  wording  is  to  be  applied.  Now, 
I  pick  up  a  patent  here  at  random,  say —  [577] 
(Reading  from  a  patent.)  Now  if  a  man  knew  noth- 
ing about  these  machines  at  all  were  to  pick  that  up, 
he  would  say,  what  in  the  world  does  this  mean; 
he  couldn't  comprehend  it  at  all.    It  is  only  when 
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you  get  the  language  and  apply  it  to  the  machine 
itself  you  hegin  to  see  what  the  language  means. 
That  is  the  way  it  occurs  to  me,  and  I  get  more  from 
photographs  than  I  do  from  drawings,  and  I  get 
more  from  seeing  the  machine  than  I  do  from  the 
photographs,  in  the  application  of  these  claims  to  the 
machine.  Now,  I  will  fix  the  argument  three  hours 
and  a  half  on  a  side;  that  is  practically  two  days. 
The  Court  necessarily  always  has  some  other  busi- 
ness to  transact. 

(Informal  discussion.) 

The  COURT.— I  will  take  up  Tuesday  and  Wed- 
nesday for  the  argument  of  this  case. 

(Whereupon  an  adjournment  was  taken  ihitil 
Tuesday,  July  18th,  1916,  at  10:00  A.  M.)     [578] 

Complainant's  Exhibit  No.  1 — Letters  Patent  of 
Robert  Strain  for  Improvement  in  Fruit 
Grader. 

Entered 
B.  6,  P.  539. 
Townsend  Bros. 

REISSUE 
No.  12,297. 

THE  UNITED  STATES  OF  AMERICA, 
To  All  to  Whom  These  Presents  Shall  Come : 

WHEREAS  Robert  Strain  of  Fullerton  Cali- 
fornia, assignor  to  Fred  Stebler  and  Austin  A. 
Gamble  of  Riverside,  California,  has  presented  to 
the  Commissioner  of  Patents  a  Petition  praying  for 
the  Reissue  of  Letters  Patent  for  an  alleged  new  and 
useful  improvement  in 

Fruit  Graders 
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For  which  Letters  Patent  were  issued  to  said  as- 
signees dated  June  9, 1903,  which  letters  having  been 
surrendered  the  same  have  been  canceled  and  new 
letters  ordered  to  issue  to  them  on  an  amended  specifi- 
cation. 

A  description  of  which  invention  is  contained  in 
the  specification  of  which  a  copy  is  hereunto  annexed 
and  made  a  part  hereof,  and  has  complied  with  the 
various  requirements  of  Law  in  such  cases  made  and 
provided,  and 

WHEREAS  upon  due  examination  made  the  said 
Claimant  is  adjudged  to  be  justly  entitled  to  a  pat- 
ent under  the  Law. 

Now  therefore  these  LETTERS  PATENT  are 
to  grant  unto  the  said  Fred  Stebler  and  Austin  A. 
Gamble,  their  heirs  or  assigns,  for  the  unexpired  part 
of  the  term  of  Seventeen  years  from  the  ninth  day 
of  June,  one  thousand  nine  hundred  and  three,  the 
exclusive  right  to  make,  use  and  vend  the  said  inven- 
tion throughout  the  United  States  and  the  Territories 
thereof. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  caused  the  seal  of  the  Patent  Office 
to  be  affixed  at  the  City  of  Washington,  this  twenty- 
seventh  day  of  December,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  four,  and  [579] 
of  the  Independence  of  the  United  States  of  Amer- 
ica, the  one  hundred  and  twenty-ninth. 

[Seal]  E.  B.  MOORE, 

Acting  Commissioner  of  Patents. 
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[Endorsed]  :  207.  N.  D.  Stebler  v.  Pioneer  Fruit 
Co.  Plaintiff's  Exhibit  "A."  Filed  June  28th, 
1911.  Wm.  M.  Van  Dyke,  Clerk.  Stebler  vs. 
Porterville  Cit.  Assn.  No.  A-44,  N.  D.  Compls. 
Exhibit  No.  1.  Filed  July  11,  1916.  Wm.  M.  Van 
Dyke,  Clerk.  By  Leslie  S.  Colyer,  Deputy  Clerk. 
Filed  Sept.  12,  1912.  Wm.  M.  Van  Dyke,  Clerk. 
By ,  Deputy  Clerk.     [580] 
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Keissued  December  27,  1904.! 

UNITED  STATES  PATENT  OFFICE. 


ROBERT  STRAIN,  OF  FULLERTON,  CALIFORNIA,  ASSIGNOR  TO  FRED 
STEBLER  AND  AUSTIN  A.  GAMBLE,  OF  RIVERSIDE,  CALIFORNIA. 

FRUIT-GRADER. 


SPECIFICATION  forming  part  of  Reissued  Letters  Patent  No.  12,297,  dated  December  27,  Y 

1904. 
Original  No.  730,412,  dated  June  9,  1903.     Application  for  reissue  fded  October  21,  1903. 

Serial  No.  177,990. 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  Robert  Strain,  a  citi- 
zen of  the  United  States,  residing  at  Puller- 
ton,  in  the  county  of  Orange  and  State  of 
5  California,  have  invented  new  and  useful  Im- 
provements in  Graders,  of  which  the  follow- 
ing is  a  specification. 

My  invention  relates  to  that  class  of  graders 
designed  to  assort  fruits,  vegetables,  such  as 

10  potatoes,  and  nuts  into  lots  of  different  sizes; 
and  the  objects  thereof  are  to  provide  a  ma- 
chine for  that  purpose  which  is  adjustable  to 
a  number  of  grades  and  which  will  prevent 
the  fruit  from  bruising  or  being  crushed.     I 

15  accomplish  these  objects  by  the  machine  de- 
scribed herein  and  illustrated  in  the  accom- 
panying drawings,  in  which — 

Figure   1  is  a  perspective  view  of  a  frag- 
ment  of   my   machine   arranged   for   grading 

20  oranges  or  lemons.     Fig.  2  is  a  cross-section. 

In  the  drawings  my  machine  is  designed  as 

a  double  grader — that  is,  two  graders  arranged 

side  by  side  on  the  same  frame,  one  side  being 

a   duplicate   of  the  other   side. 

25.  A  represents  the  frame  of  the  machine,  on 
the  top  of  which  at  one  end  of  the  machine, 
preferably  at  the  upper  end,  is  transversely 
mounted  the  driving-shaft  B,  carrying  the 
driving-pulley  C.  by  means  of  which  motion 

30  is  imparted  thereto.  When  arranged  as  a 
double  grader,  on  each  end  of  the  driving- 
shaft  is  rigidly  mounted  driving  bevel-gears 
D,  which  mesh  with  driven  bevel-gears  E, 
rigidly  mounted  on  the  longitudinally-extend- 

35  ing  driven  shaft  F.  On  the  driving-shaft  is 
rigidly  mounted  the  rope-driving  drum  G, 
which  imparts  motion  to  ropes  H,  which 
travel  in  the  direction  indicated  b}'  the  arrow 
in    Fig.    1    that    is,    from    head    to    the    foot 

40  thereof  in  grooves  I'  in  guide  I,  which  forms 
one  side  of  the  fruit-runway.  These  ropes  pass 
over  pulley  J  at  the  lower  end  of  the  machine. 
On  the  driven  shafts  F  are  rigidly  mounted 
a   number   of    driving-pulleys   K,   which    drive 

45  belts  L,  that  pass  around  the  grading-rollers 
M,  which  are  revolubly  mounted  in  adjust- 
ing arms  N,  which  have  a  longitudinal  move- 
ment in  guide-blocks  O,  affixed  to  the  top  of 
the  frame.     To   each  of  these  adjusting-arms 


is  affixed  a  threaded  bolt  P,  which  passes  I 
through  two  stop-blocks  R,  between  which  is 
an  adjusting-nut  S  on  bolt  P  in  threaded  con- 
tact therewith,  by  the  rotation  of  which  the 
grade-rollers  are  moved  toward  or  from  the 
guide.  Affixed  to  the  top  of  the  frame  are 
band-tighteners  to  tighten  the  bands  when  the 
grade-rollers  are  moved  away  from  the  guide. 
These  band-tighteners  are  formed  of  a  pulley 
T,  adjustably  mounted  in  slotted  uprights  U, 
affixed  to  the  frame.  Below  the  grade-roll- 
ers are  as  many  bins  V  as  there  are  grade- 
rollers,  which  are  adapted  to  hold  the  fruit 
which  will  pass  between  the  grade-roller  and 
the  guide.  In  order  to  prevent  the  fruit 
from  being  bruised,  in  each  bin  is  mounted  an 
apron  W,  of  strong  cloth,  the  inner  end  of 
which  is  higher  than  the  outer,  so  that  the 
fruit  will  roll  to  the  outer  end  of  the  bin, 
where  it  has  but  a  short  distance  to  fall  to 
reach  the  bottom  of  the  bin.  Eiach  edge  of 
these  aprons  is  fastened  to  a  rope  X,  which 
passes  over  small  pulleys  Y,  affixed  to  the 
side  of  the  bin,  and  each  end  thereof  has  a 
weight  a  to  hold  the  apron  taut  and  to  keep 
it  in  position.  In  the  operation  of  my  ma- 
chine the  first  roller,  or  that  nearest  to  the 
shaft  B,  is  adjusted  so  as  to  permit  the  smallest 
grade  of  fruit  to  pass  between  the  roller  and 
the  guide.  The  next  roller  is  adjusted  for 
the  next  larger  grade,  and  so  on  for  each  sue-  } 
cessive  grade.  In  orange-grading  there  are 
usually  nine  grades.  Motion  is  imparted  to 
the  driving-shaft  to  cause  a  rope  H  to  travel 
in  a  groove  I'  in  guide  I  in  the  direction  in- 
dicated by  the  arrow.  This  causes  the  grade- 
rollers  to  revolve  so  that  the  top  of  the  roller 
travels  away  from  the  guide.  The  fruit  is  fed 
into  the  runway  between  the  guide  and  the 
grade-rollers  by  any  suitable  device  (not 
shown)    in   the   usual   manner. 

It  will  be  observed  that  as  the  grade-rollers 
are  adjustable  the  distance  between  the  roller 
and  guide  can  be  made  small  or  large  to  adapt 
the  machine  to  grading  small  nuts  or  fruits  or 
large  nuts  or  large  fruits.  It  will  also  be  ob- 
served that  the  ropes  carry  the  fruit  toward 
the  lower  end  of  the  machine  and  at  the  same 
time  the  grade-rollers  are  revolving,  so  as  to 
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keep  the  fruit  sticking  in  the  runway, 
thereby  avoiding  any  tendency  to  crush  the 
most  delicate  fruit.  It  will  also  be  observed 
that  the  inner  end  of  the  apron  gives  a  soft 
yielding  surface  for  the  fruit  to  fall  upon  a 
short  distance  below  the  roller,  thus  preventing 
any,  danger  of  its  bruising.  As  the  fruit  rolls 
to  the  outer  end  of  the  apron  it  falls  onto  the 
bottom  of  the  bin,  and  as  the  end  fills  up  the 
apron  can  be  moved  towartl  the  inner  end  of  the 
bin,  the  weights  providing  for  such  adjust- 
ment. The  fruit  is  packed  from  the  outer  end 
of  the  bin.  By  having  short  grade-rollers 
separately  adjustable  very  fine  grading  may  be 
done  and  more  than  one  roller  may  be  adjusted 
to  the  same  grade,  if  desired.  If  there  should 
be  a  large  quantity  of  the  fruit  of  a  single 
grade  intermixed  with  a  small  quantity  of  fruit 
of  different  grades,  this  feature  is  very  desir- 
able, as  a  number  of  bins  may  be  filled  with 
fruit  of  the  same  grade. 

Having  described  my  invention,  what  I 
claim  as  new,  and  desire  to  secure  by  Letters 
Patent,  is — 

1.  In  a  fruit-grader,  in  combination  a  plu- 
rality of  intlependent  transversely-adjustable 
rotating  rollers;  a  nonmovable  grooved  guide 
lying  paralled  with  the  plane  which  passes  ver- 
tically and  longitudinally  through  the  center 
of  said  rollers,  said  rollers  and  guide  forming 
a  fruit-runway ;  a  rope  in  the  groove  in  said 
guide  and  means  to   move  said   rope. 

2.  In  a  fruit-grader  having  a  bin  means  to 
break  the  fall  of  the  fruit  from  the  grading- 
way  comprising  a  yielding  soft  apron  above 
the  bottom  of  the  bin  and  -extending  under 
the  grading-way,  said  apron  having  the  end 
thereof  under  the  grading-w'ay  at  a  higher 
elevation  than  the  other  end ;  the  lower  end 
extending  to  near  the  outer  side  of  the  bin. 

3.  In  a  fruit-grader,  a  grooved  longitudinal 
guide;  a  rope  in  said  groove;  means  to  impart 
movement  to  said  rope ;  one  or  more  rollers 
lying  parallel  to  said  guide  revolubly  mounted 
in  arms  transversely  adjustable;  means  to  ad- 
just said  arms  comprising  a  threaded  bolt  pass- 
ing through  two  stop-blocks ;  a  nut  on  said 
bolt  in  threaded  contact  therewith  between 
said  stop-blocks ;  and  means  to  revolve  each  of 
said  rollers  comprising  a  belt  passing  around 
said  roller  and  a  pulley  mounted  on  a  shaft; 
and  means  to  impart  motion  to  said  shaft. 

4.  In  a  fruit-sizing  machine,  a  runway  for 
the  fruit  comprising  cooperating  parallel 
members,  one  of  said  members  consisting  of 
a  series  of  rolls  arranged  end  to  end  and  dis- 
posed progressively  at  different  distances  from 
the  other  member,  forming  communicating 
fruit-discharging  apertures  of  progressively- 
different  widths  along  the  length  of  the  run- 
way, means  for  adjusting  each  roll  independ- 
ently to  vary  the  size  of  the  aperture  formed 
thereby,  and  means  for  driving  the  rolls,  sub- 
stantially  as   described. 

5.  In   a    fruit-sizing   machine,   a  supporting- 


frame,  a  runway  for  the  fruit  comprising  co- 
operating parallel  members,  one  of  said  mem- 
bers consisting  of  a  series  of  rolls  arranged 
end  to  end  and  disposed  progressively  at  dif- 
ferent distances  from  the  other  member,  form-  70 
ing  communicating  fruit-discharging  aper- 
tures of  progressively-different  widths  along 
the  length  of  the  runway,  brackets  carrying 
the  rolls,  means  mounted  upon  the  frame  for 
moving  each  bracket  and  adjusting  each  roll  75 
independently  to  vary  the  size  of  tlie  aperture 
formed  thereby,  and  means  for  driving  the 
rolls,  substantially  as  described. 

6.  In  a  fruit-sizing  machine,  the  combina- 
tion with  a  supporting-frame,  of  a  fruit-run-  80 
way  formed  by  a  relatively  stationary  member 
and  a  longitudinal  series  of  rolls  arranged  end 

to  end  at  different  distances  from  said  station- 
ary member,  thus  providing  communicating 
spaces  of  progressively-varying  sizes  for  the  85 
discharge  of  the  fruit,  means  for  independ- 
ently adjusting  the  rolls  with  relation  to  said 
stationary  member,  means  for  driving  the 
rolls,  and  means  for  positively  feeding  the 
fruit  along  the  runway,  substantially  as  set  90 
forth. 

7.  In  a  fruit-grading  machine,  the  combina- 
tion with  a  supporting-frame,  of  a  fruit-run- 
way comprising  a  relatively  stationary  mem- 
ber and  a  series  of  rolls  disposed  in  parallel  95 
itlation  to  said  member  and  arranged  end  to 
end  at  different  distances  from  the  stationary 
member,  forming  communicating  passages  of 
progressively-varying   sizes   along   the   runway 

for  the  discharge  of  the  fruit,  means  for  ad-  100 
justing  the  rolls  with  relation  to  the  staticTn- 
ary  member,  means  for  driving  said  rolls,  and 
a  traveling  belt  moving  in  parallel  relation  to 
the  stationary  member  and  rolls  for  positively 
feeding  the  fruit  along  the  runway,  substan-  105 
tially   as   described. 

8.  In  a  fruit-grading  machine,  the  combina- 
tion with  a  supporting-frame,  of  a  central 
longitudinal  divider,  forming  one  side  of  each 

of  two  parallel  runways,  a  series  of  rolls  dis-  110 
posed  on  each  side  of  the  divider  and  arranged 
end  to  end  at  different  distances  from  the  di- 
vider, forming  therewith  a  runway  having 
progressively-varying  discharge-spaces  for 
the  fruit,  means  for  adjusting  the  rolls  of  each  115 
series  toward  and  from  the  common  divider, 
means  for  driving  the  rolls,  and  belt.s  disposed 
on  opposite  sides  of  the  divider  for  positively 
feeding  the  fruit  along  the  runways,  substan- 
tially described.  120 

9.  In  a   fruit-sizing  machine,   the   combina- 
tion with  a  supporting-frame,  of  a  longitudi- 
nal shaft,  transverse  shafts,  one  of   which  is  * 
adapted  to  be  driven  from  a  suitable  source 

of  power,  a  runway  comprising  a  relatively  125 
stationary  member  and  an  adjustable  member 
consisting  of  a  series  of  rolls  arranged  paral- 
lel therewith  and  disposed  end  to  end  and  at 
different  distances  from  the  stationary  mem- 
ber,   means    for   independently   adjusting    the  130 
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rolls  with  relation  to  the  stationary  member, 
means  for  driving  the  rolls  from  the  longitu- 
dinal shaft,  and  a  belt  connected  with  the 
transverse  shafts  for  positively  feeding  the 
5  fruit  along  the  runway,  substantially  as  set 
forth. 

10.  In    a    fruit-grading    machine,    a    runway 

formed  of  two  parallel  members,   one   of  said 

members   consisting   of   a   series   of   end-to-end 

10  rolls,    brackets    carryir.g   the   rolls,    guides    for 

the    brackets,    and    means    for    adjusting    the 


brackets  upon  the  guides,  substantially  as  set 
forth. 

In  testimony  whereof  I  have  signed  my  name 
to  this  specification,  in  the  presence  of  two  sub- 
scribing witnesses,  at  Los  Angeles,  in  the 
county  of  Los  Angeles,  St,ate  of  California, 
this    i4th    day    of    October,  'l903. 

ROBT.  STRAIN. 

Witnesses : 

I"^EDERicK  S.  Lyon, 

P.    M.    TOWNSEND. 
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Complainant's  Exhibit  No.  2 — Letters  Patent  of  F. 
Stebler  for  Distributing  Apparatus. ' 

[Endorsed] :  Stebler  vs.  Porterville  C.  Assn.  No. 
A-44,  N.  D.  Compls.  Exhibit  No.  2.  Filed  July  11, 
1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Leslie  S.  Col- 
yer.  Deputy  Clerk. 
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Specification  of  Letters  Patent.  Patented  Dec.  21, 1909. 

Application  filed  May  12,  1908.     Serial  No.  432,548. 


To  aU  whom  it  inay<  concern: 

Be  it  known  that  I,  Feed  Stebleb,  a  citi- 
zen of  the  United  States,  residing  at  River- 
side, in  the  county  of  Eiverside  and  State  of 
5  California,  have  invented  a  certain  new  and 
useful  Distributing  Apparatus,  of  which  the 
following  is  a  specification. 

This  invention  relates  to  means  for  carry- 
ing or  distributing  fruit,  and  is  more  partic- 
10  ularly  designed  for  use  in  connection  with  a 
fruit  sizer  or  grader,  and  has  for  its  general 
object  the  provision  of  simple  and  efficient 
means  whereby  the  several  grades  or  sizes  of 
fruits,  such,  for  example,  as  oranges,  may  be 
15  conducted  to  wide  bins  suitably  spaced  along 
the  floor  of  a  packing  house  so  as  to  provide 
sufficient  room  at  the  sides  of  the  bins  for 
the  fruit   packers  to   work. 

Another  object  of  the  invention  is  to  pro- 
20  vide  a  suitable  distributing  apparatus  in 
connection  with  a  short  or  small  grader^  or 
sizer,  thus  enabling  the  use  of  a  short  sizer 
or  grader  and  still  deliver  the  separated  or 
sized  fruit  in  bins  of  such  width  as  to  pro- 
25  'Vide  easy  access  thereto   for  the  packers. 

In  packing  fruit,  such,  for  instance,  _  as 
oranges,  it  is  very  desirable  to  have  the  sized 
or  graded  fruit  delivered  in  wide  bins,  so 
that  two  or  more  packers  may  work  at  the 
30  side  of  each  bin,  as  it  has  been  found  that 
where  fruit  is  being  separated  or  graded  it  is 
liable  to  run  mainly  to  two  or  three  different 
sizes.  It  is  much  desired,  therefore,  to  use 
wide  bins  which  will  enable  two,  or  even 
35  more,  packers  to  work  at  the  side  of  a  given 
bin  in  wrapping  the  fruit  in  papers  and 
packing   the    same   in    the   boxes. 

Heretofore   it   has   been   necessary   either   to 
provide  a  very  large   or  long   fruit   grader  or 
40  sizer,  so  as  to  conduct  the  several  grades  of 
fruit   some   distance    along   the    grader   before 
being   discharged   into    the  bins,   or   to  _  utilize 
smaller   bins      With    this   invention   it   is   pos- 
sible to  use  a  relatively  short  grader  or  sizer 
45  and    utilize    a    distributing    conveyer,    and    to 
carry  the  separated  and  sized  fruit  to  bins  of 
the   desired   width   extended   much   beyond   the 
length    of    the    grader    and    arranged    at    the 
sides  of  the  conveyer. 
50      With  these  and  such  other  objects  in  view 
as    shall    appear    from    the    hereinafter    con- 
tained   description    of    the    apparatus    and    its 
operation,   the   invention    consists   in    the   pro- 
vision,   in    connection    with    a    fruit    sizer    or 
55  grader    such,    for    example,    as    the    "Califor- 


nia grader"  of  Letters  Patent  of  the  United 
States  to  James  Ish  No.  458,422,  dated  Au- 
gust 25,  IS&l,  or  any  other  suitable  grader, 
of  a  horizontally  traveling  conveyer  so  ar- 
ranged that  the  conveyer  is  tilted  sidewise  6 
so  as  to  extend  slightly  downward  from  the 
side  of  the  grading  or  sizing  machine,  and 
in  the  provision,  in  connection  with  such 
conveyer,  of  guiding  means  arranged  along 
the  conveyer  and  in  suitable  relation  to  the  6 
several  grading  discharges  of  the  separating 
means  as  to  form  ways  through  which  the 
separated  fruit  is  carried  by  said  conveyer 
and  thereby  delivered  to  suitable  bins  ar- 
ranged below  and   along  such  conveyer.  7 

The  invention  consists  further  in  the  pro- 
vision of  means  whereby  such  guiding  means 
may  be  adjusted  to  deliver  the  given  grade 
or  size  of  fruit,  either  to  any  particular  por- 
tion of  the  bin  or  to  any  one  of  several  sue-  ' 
cessive  bins,  so  that  in  case  the  fruit  being 
sized  or  graded  runs  very  heavily  of  a  given 
size  or  grade,  such  fruit  may  be  delivered 
into  a  series  of  bins,  thus  enabling  a  large 
number  of  packers  to  have  ready  access  to  i 
that  size  or  grade  of  fruit  and  handle  the 
fruit  and  pack  the  same  as  rapidly  as  graded 
or  sized. 

A    further    object    of    the    invention    is    to   j 
provide  in  connection  with  such  fruit  grader  I' 
or    sizer,     and    such    conveyer    and     guiding 
means,    removable    and   adjustable    partitions 
in   the   bins   so   that   the   width   thereof   may 
be   varied   to   suit  the  requirements. 

By  thus  providing  bins  whose  longitudi- 
nal extension  may  be  adjusted  with  respect 
to  the  longitudinal  extension  of  the  con- 
veyer of  the  distributing  apparatus,  it  is 
posible  to  provide  the  necessary  bin  room 
for  all  of  the  different  sizes  or  grades  of  the 
fruit  regardless  of  the  run  of  the  fruit.  In 
packing  oranges  it  is  often  found  that  the 
run  of  the  fruit  is  particularly  heavy  to  one 
or  two  given  grades  or  sizes  and  it  is  essen- 
tial in  practical  use  to  be  able  to  provide 
sufficient  bin  room  for  the  sizes  or  grades  of 
which  there  are  the  greatest  number  of 
oranges  in  a  given  run.  This  has  been 
found  to  be  one  of  the  great  difficulties 
which  have  heretofore  existed  with  all  appa- 
ratus where  machinery  has  been  used  in  siz- 
ing or  grading  oranges,  and  it  is  one  of  the 
important  objects  of  this  invention  to  pro- 
vide means  which  will  accomplish  this  re- 
sult without  interfering  with  the  grading  or 
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sizing  and  at  the  same  time  permit  the  com- 
pact installation  of  the  machinery  and  the 
ready  access  to  the  bin  room  by  the  packers. 
Further  objects  and  ends  to  be  attained 
will  be  apparent  from  the  construction  and 
operation  of  my  distributing  apparatus  as 
hereinafter  described  and  shown  in  the 
drawings,  wherein  I  have  shown  one  em- 
bodiment of  the  invention,  it  being  apparent 
that  many  modifications  may  be  made  with 
out  departing  from  the  spirit  or  scope  of  the 
invention. 

I  The  invention  will  be  more  readily  under- 
stood by  reference  to  the  accompanying 
drawings  forming  a  part  of  this  specifica- 
tion, and  in  which — 

Figure  1  is  a  plan  view  of  a  distributing 
I  apparatus  embodying  my  invention,  the 
same  being  shown  in  connection  with  a  dou- 
ble or  two  sided  fruit  grader  or  sizer,  the 
fruit  grader  or  sizer  indicated  in  the  draw- 
ings being  the  well  known  "California 
grader,"  the  main  features  and  principles 
of  which  are  set  forth  in  the  Ish  patent  No. 
458,422  before  referred  to,  but,  as  indicated, 
instead  of  a  flat  belt,  a  round  rope  belt  trav- 
eling in  a  groove  is  shown  as  the  same  has 
ordinarily  been  used  in  such  California 
grader;  and  the  apparatus  being  duplicated 
to  discharge  fruit  on  both  sides  of  such  dou- 
ble grader.  Fig.  2  is  a  side  elevation  of 
such  apparatus.  Fig.  3  is  a  cross  sectional 
view  on  the  line  x^ — a;3  Fig.  1.  Fig.  4  is  a 
cross  sectional  view  on  the  line  x* —  Fig.  1. 
Fig.  5  is  an  enlarged,  detail  view  of  one  of 
the  guiding  means,  showing  the  telescopic 
construction  thereof  and  manner  of  pivot- 
ing the  same  upon  the  supports  thereof  on 
the  frame  of  the  machine. 

In  the  preferred  form  of  the  invention 
and  in  the  embodiment  shown  in  the  draw- 
ings, the  fruit  grader  or  grading  is  mounted 
upon  suitable  standards  2  in  the  ordinary 
or  any  preferred  manner,  and  such  fruit 
grader  is  made  up  of  a  longitudinal  divider 
3  provided  with  a  groove  in  which  the  grad- 
ing belt  or  rope  4  travels.  5  (Fig.  3)  indi- 
cates the  grading  roller.  The  construction 
of  this  longitudinal  divider,  grading  rope 
and  grading  roller  is  commonly  known  in 
the  art  and  is  illustrated  in  patent  to  Robert 
Strain  No.  730,412  of  June  9,  1903,  and  I 
have,  therefore,  considered  it  not  essential 
to  more  fully  illustrate  the  same  in  the 
drawings  herein.  Said  grading  element  is 
adjusted  to  deb'ver  or  discharge  fruit  of 
different  grades  at  different  longitudinal 
portions   thereof. 

As  indicated,  the  grading  rope  4  is  carried 
by  suitable  sheaves  suitably  mounted  and 
driven.  As  shown  in  the  drawings,  two 
grading  ropes  and  two  grading  rollers  5  are 
shown  in  the  drawings,  thus  forming  a  dou- 
ble or  two  sided  machine.  As  each  side, 
however,  is  simply  a  duplicate   of   the   other, 


I  will  describe  only  one  of  the  two  fruit  dis- 
tributing apparatus,  the  other  being  a  dupli- 
cate. The  fruit  distributing  means  com- 
prises supporting  and  guiding  means, 
namely,  the  conveyer  10,  and  guide  means  70 
12,  13,  arranged  alongside  of  the  grading 
element  and  adjusted  to  receive  the  fruit 
therefrom  and  to  deliver  the  same  at  longi- 
tudinally distributed  points,  for  example  to 
a  series  of  bins.  The  machine  is  of  especial  75 
advantage  in  delivering  to  a  series  of  bins 
where  longitudinal  extension  is  greater  than 
that  of  the  grading  element,  thereby  giving 
more  room  for  the  packers,  and  for  that 
purpose  the  distributing  means  is  construct-  80 
ed  so  that  its  delivery  portion  is  of  greater 
longitudinal  extension  than  the  grading  ele- 
ment. At  one  end  of  the  frame  of  the  ma- 
chine I  provide  suitable  standards  6  which, 
as  shown,  are  mounted  at  an  incline  or  angle  8'5 
so  that  the  sheave  7  carried  thereby  is 
mounted  so  as  to  be  inclined  downwardly 
away  from  the  grading  element.  The  other 
end  of  the  machine  is  provided  with  a  sheave 
'8  whose  axis  or  shaft  9  is  arranged  horizon-  90 
tally  in  suitable  "bearings  in  the  standards  3 
of  the   frame. 

As  indicated  best  in  Fig.  1  of  the  draw- 
ings, the  longitudinal  traveling  coaveyer  or 
belt  10  is  carried  along  under  the  grading  95 
element  at  such  inclination,  i.  e.,  inclined 
downwardly  away  from  the  gradeway 
formed  by  the  traveling  belt  and  grading 
roller,  but  arranged  under  the  same  so  that 
the  fruit  discharged  from  such  gradeway  100 
falls  onto  the  inclined  traveling  conveyer. 
The  upper  run  of  the  belt  or  traveling  con- 
veyer 10  is  supported  throughout  the  length 
of  the  machine  by  a  bed  11  which  extends 
at  an  angle  inclined  downwardly  from  the  105 
grading  element  toward  the  bins  the  width, 
of  the  belt,  and  at  a  point  beyond  the  length 
of  the  grading  element  I  provide  a  hip  11' 
in  this  bed  11  underneath  the  traveling-  con- 
veyer and  adapted  to  bring  the  conveyer  110 
down  into  a  horizontal  position  so  that  the 
belt  or  conveyer  is  delivered  upon  the  sheave 
or  pulley  8  in  a  horizontal  position  cross- 
wise of  the  belt,  thus  providing  for  the  belt 
traveling  upon  the  sheaves  7  and  8  and  pre-  115 
^'enting  the  same  running  off  therefrom. 
At  distances  along  the  frame  of  the  appa- 
ratus, corresponding  to  the  several  grades 
or  sizes  of  fruit  arranged  to  be  discharged 
from  the  grading  element,  T  provide  a  se-  120 
ries  of  guiding  means  preferably  made  up 
in  two  sections  12,  13,  the  section  13  being 
pivotally  mounted  upon  suitable  bars  or 
studs  14  of  the  frame  of  the  machine.  The 
section  13  is  preferably  of  such  form  as  to  125 
receive  within  it  the  section  12  so  that  the 
section  12  may  be  drawn  out  or  pushed  back 
within  the  section  13  so  as  to  bring  the  end 
of  the  guiding  means  at  any  point  along 
the  bin  to  which  it  is  desired  to  deliver  the  130 
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given  grade  of  fruit.  The  front  end  of  the 
eectipn  12  of  such  guiding  meana  is  provided 
with  a  socket  in  which  a  suitable  pin  14' 
may  be  placed,  such  pin  being  also  inserted 
5  in  one  of  the  holes  15  along  the  edge  of  the 
bed  11.  It  is  thus  seen  that  by  extending 
or  contracting  the  telescopic  guiding  means, 
the  point  of  delivery  of  the  fruit  from  the  belt 
may  be  adjusted  as  desired.     In  general,  when 

10  the  series  of  bins  is  longer  than  the  grad- 
ing element,  the  guides  12,  13  wiU  diverge 
outwardly  and  will  all  be  directed  obliquely 
forward  and  outward.  Underneath  the 
grading  element  I   arrange  a  canvas  15  upon 

15  which  the  fruit  from  the  grading  element  is 
adapted  to  drop  or  be  delivered  and  by 
which  such  fruit  is  directed  onto  the  trav- 
eling conveyer  10.  Where  a  double  grader 
is   used,   this   canvas   preferably   extends   from 

20  a  point  at  the  inner  edges  of  the  traveling 
conveyers  10  over  a  suitable  support  1&  ar- 
ranged below  the  longitudinal  divider  3. 
Underneath  the  apparatus  and  extending 
out    beyond    the    sides    thereof,    I  arranged    a 

25  suitable  frame  adapted  to  receive  the  usual 
canvas  false  bottom.  This  frame  is  pro- 
vided with  a  series  of  removable  partitions 
17  preferably  so  arranged  that  the  position 
■of    the    partitions   may    be    varied    as    desired 

30  to  provide  fruit  receiving  bins  positioned 
with  respect  to  the  grading  element  as  desired 
and  thus  made  of  adjustable  width  so  that 
bins  for  a  particular  grade  may  be  provided 
of   the  size   corresponding   to   the   run   of   the 

35  fruit.  As  shown  in  the  drawings,  these  ad- 
justable partitions  17  are  provided  with  por- 
tions 18  adapted  to  be  inserted  in  slots 
formed  in  the  back  wall  of  the  bin  frame, 
there   being   a   suitable   number   of   such   back 

40  slots  to  provide  suitable  amount  of  adjust- 
ment. The  front  ends  of  the  partitions  17 
are  provided  with  a  portion  19  adapted  to 
be  inserted  in  slots  20  on  the  front  wall  of 
the    bin     frame.      Preferably     the     removable 

45  partitions  are  held  in  place  by  a  strip  21 
lying  upon  the  front  wall  of  the  bin  frame 
and  secured  in  any  suitable  manner.  The 
conveyers  10  are  driven  by  driving  one  of 
the   pulleys    or    sheaves    7,    8    in    the    ordinary 

50  or  any  preferred  manner  such,  for  instance, 
as  a  pulley  or  sheave  22  from'  which  a  belt 
may  pass  to  any  suitable  source  of  power. 
By  thus  providing  means  whereby  the  lon- 
gitudinal extension   of   the   bins,   with   respect 

55  to  the  conveyer,  may  be  adjusted  to  suit  the 
run  of  the  fruit,  the  bin  room  and  the  dis- 
tribution of  the  sized  fruit  is  wholly  within 
the  control  of  the  operator  of  the  apparatus, 
and  it  is  possible  to  so  deliver  the  fruit  that 

60  immediate  and  ready  access  can  be  had 
thereto  by  packers  in  sufficient  number  to 
readily  and  quickly  handle  and  pack  the 
sized  fruit. 

In    operation    the    fruit    being    discharged 

65  from    the    grading    element   onto    the    canvas 


15  rolls  onto  the  traveling  conveyer  between 
two  of  the  adjustable  guiding  means  which 
form  a  trough  for  the  travel  of  the  fruit. 
As  the  conveyer  is  inclined  downwardly 
from  the  grading  element  and  toward  the  ' 
bins,  the  longitudinal  movement  of  the  belt, 
assisted  by  gravity,  carries  the  fruit  through 
such  trough  and  discharges  the  same  at  the 
end  of  the  guiding  element.  It  is  readily 
seen  that  by  this  arrangement  the  fruit  may  '■ 
be  delivered  to  any  portion  of  the  bin  as  de- 
sired, and  wide  bins  may  be  used  so  that  a 
large  number  of  packers  may  work  at  any 
one   bin. 

It  is  much  preferable  to  slightly  incline  the  ' 
conveyer   10  downward   toward   the   bins.     If 
the  conveyer   10  is   arranged  horizontal  and 
not  inclined,  the  fruit  must  be  forced  into  con- 
tact with  the  guiding  means  12,  13,  and  this 
forcible    and    continuous    contact    will    cause  • 
abrasion   of   the   tender   skins   of   fruit,   such    i 
as  oranges,  and  cause  the  rapid  decay  there-   ! 
of.      By    inclining    the    conveyer    the    down-  i 
ward   pitch   it  utilized  to  cause  the  oranges 
to  roll  toward  the  outer  or  discharge  edge  of 
the  conveyer  preventing  the  continued   forci- 
ble   contact    with    the    guiding    means    which 
would   occur  were   the   conveyer   flat   or  hori- 
zontal  in   cross   section.     When   the   conveyer 
is   arranged   flat   the   oranges   are   carried  to 
the  guiding  means  at  the   rear  or   most  ad- 
vanced side  of  the  chute  thereby  formed  and 
the     continued     movement     of     the     conveyer 
holds  the  oranges  in  forcible  contact  against 
such  guiding   means   as  the   oranges   are  car- 
ried  across  the  width  of  the  belt  along  the 
guiding  means. 

Having  described  my  invention,  I  claim: — 

1.  The  combination  with  a  fruit  grading 
element  constructed  to  deliver  fruit  at  dif- 
ferent longitudinal  portions,  of  traveling, 
supporting  and  distributing  means  extend- 
ing laterally  from'  the  grading  element  and 
inclined  downwardly  away  therefrom,  the 
longitudinal  extension  of  the  delivery  por- 
tion of  the  said  distributing  means  being 
greater  than  the  longitudinal  extension  of 
the  grading  element. 

2.  In  combination  with  a  grading  element 
constructed  to  deliver  fruit  at  different  lon- 
gitudinal portions,  a  distributing  apparatus 
therefor  comprising  a  conveyer  traveling 
longitudinally  of  the  grading  element,  and 
guiding  means  arranged  along  the  conveyer 
forming  chutes  to  guide  the  fruit  and  bins  tl 
arranged  along  the  length  of  said  conveyer 
and  at  the  sides  thereof. 

3.  The  comomation    with     a     grading     ele- 
ment adapted  to  deliver  graded  fruit  at  dif-  ' 
ferent   longitudinal   portions   of   the   element,  Ei 
a     traveling     conveyer     extending     longitudi- 
nally   under    said    grading    element    and    ex-  ' 
tending  beyond  the  end   thereof  a  series  of  ' 
bins  whose  longitudinal  extension  is  greater 
than  the  longitudinal  extension  of  the  grad-  31 
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ing  element  arranged  along  the  side  of  said 
conveyer,  and  guiding  means  for  guiding 
the  fruit  along  said  conveyer  and  from  the 
grading    element    to    the    series    of    bins. 

4.  The  combination  with  a  grading  ele- 
ment and  a  series  of  bins,  of  a  conveyer 
traveling  longitudinally  under  the  grading 
element  and  along  the  side  of  the  series  of 
bins,  and  guiding  means  arranged  along  the 
conveyer  to  guide  the  fruit  to  the  bins,  said 
guiding   means    diverging    toward    the    bins. 

5.  In  combination  with  a  fruit  grader 
comprising  a  suitably  mounted  member  and 
a  traveling  belt  arranged  adjacent  to  said 
member  so  as  to  form  the  way  or  chute,  for 
the  fruit,  a  series  of  bins  whose  longitudinal 
extension  is  greater  than  the  longitudinal 
extension  of  the  grader,  a  traveling  conveyer 
arranged  under  said  fruit  grader  and  ex- 
[tending  at  the  side  of  said  series  of  bins, 
guiding  means  for  guiding  the  fruit  along 
said  conveyer  to  said  bins,  and  means  for 
adjusting  the  longitudinal  position  of  the 
outer  ends  of  said  guiding  means,  and  there- 
Ibj  determine  the  portion  of  said  bins  to 
which  the  graded  fruit  is  delivered. 

6.  A  distributing  apparatus  comprising, 
jin  combination  with  a  grading  element,  a 
horizontally  traveling  conveyer  inclined 
Idownward  away  from  said  grading  element, 
bins  arranged  below  and  along  said  con- 
veyer, and  guiding  means  arranged  along 
the  conveyer  providing  chutes  for  directing 
fruit  to  the  bins. 

I  7.  In  combination  with  a  fruit  grader 
comprising  a  graduated  rotary  member  and 
a  traveling  endless  belt  forming  the  way  or 
chute  for  the  fruit  to  travel  along  and  there- 
by be  graded  by  gravity,  a  traveling  con- 
•veyer  arranged  thereunder  and  of  greater 
length  than  said  grader,  a  series  of  bins  ar- 
ranged at  the  side  of  said  conveyer  and 
means  in  conjunction  with  said  conveyer  for 
directing  the  fruit  along  said  conveyer  to 
Ithe  respective  bins. 

8.  In  combination  with  a  fruit  grader 
comprising  a  graduated  rotary  member  and 
a  traveling  endless  belt  arranged  adjacent 
thereto    and    forming    therewith    the    grading 

(way  or  chute  for  the  fruit  to  pass  along  and 
be  graded  by  gravity,  a  traveling  conveyer 
arranged  thereunder,  a  series  of  bins  ar- 
ranged along  the  side  of  said  conveyer,  an 
adjustable  guiding  means  arranged  along 
the  conveyer  and  forming  a  chute  for  di- 
recting the  graded  fruit  from  the  point  of 
discharge  from  said  conveyer  into  said  bins, 
said  guiding  means  being  adjustable  to  shift 
the  point  of  discharge  longitudinally  of  the 
conveyer, 

9.  In  combination  with  a  grader  compris- 
ing a  graduated  rotary  member  and  a  trav- 
eling endless  belt  arranged  adjacent  thereto 
and    forming    in    conjunction    therewith    the 

(way,  or  chute,  for  the  fruit  to  pass  along  and 


be  separated  or  assorted  by  gravity,  a  dis- 
tributing apparatus  for  a  fruit  grader  or 
sizer  comprising  a  horizontally  traveling 
conveyer,  a  pulley  for  said  conveyer  mount- 
ed on  an  inclined  axis  and  a  second  pulley  70 
mounted  on  a  horizontal  axis,  the  conveyer 
being  extended  between  and  passing  over 
said  pulleys,  a  bed  supporting  the  upper  run 
of  said  conveyer  and  provided  with  a  hip 
over  which  conveyer  travels  as  it  approaches  75 
said  horizontal  pulley,  and  guiding  means 
arranged  along  the  conveyer  forming  chutes 
for  the  fruit. 

10.  The   combination   with   a   fruit   grading 
element  and  a  series  of  bins,  of  a  distributing  80 
apparatus    therefor,     comprising    a     horizon- 
tally   traveling   conveyer,    a    pulley    for    said 
conveyer  mounted  on  an  inclined   axis  and  a 
second   pulley  mounted  on   a  horizontal   axis, 
the    conveyer    bfeing    extended    between    and  85 
passing   over   said   pulleys,   a   bed   supporting 
the    upper    run    of    said    conveyer    and    pro- 
vided with  a   hip   over  which  conveyer  trav- 
els   as   it   approaches   said   horizontal   pulley, 
and   guiding   means   arranged   along  the  con-  90 
veyer  forming  chutes  for  the  fruit. 

11.  The  combination  of  a  fruit  grading 
element  and  a  series  of  bins,  the  walls  of 
said  bins  being  adjustable  longitudinally  of 
the  series,  and  a  distributing  apparatus  com-  95 
prising  a  conveyer  traveling  longitudinally 
between  the  fruit  grading  element  and  the 
bins,  and  guide  means  arranged  along  the 
conveyer  and  forming  chutes  for  guiding  the 
fruit  from  said  conveyer  to  said  bins,  said  100 
guide  means  being  adjustable  to  shift  the 
longitudinal  position  of  their  outer  ends  in 
accordance    with    the    longitudinal    positions 

of   the   walls   of   the   bins. 

12.  In    combination    with    a    fruit    grader  105 
comprising   a   graduated    rotary   member   and 

a  traveling  endless  belt  arranged  adjacent 
thereto  and  forming  in  conjunction  there- 
with the  way,  or  chute,  for  the  fruit  to  pass 
along  and  be  separated  or  assorted  by  grav-  110 
ity,  a  distributing  apparatus  comprising 
fruit  supporting  means  outwardly  and 
downwardly  inclined  from  one  side  to  the 
other,  and  guide  means  extending  obliquely 
across  the  supporting  means,  each  guide  115 
means  comprising  telescoping  members. 

13.  In  combination  with  a  fruit  grader 
comprising  a  graduated  rotary  member  and 
a  traveling  endless  belt  arranged  adjacent 
thereto  and  forming  in  conjunction  there-  120 
with  the  way,  or  chute,  for  the  fruit  to  pass 
along  and  be  separated  or  assorted  by  grav- 
ity, a  distributing  apparatus  comprising 
fruit  supporting  means  outwardly  and 
downwardly  inclined  from  one  side  to  the  125 
other,  guide  means  extending  obliquely 
across  the  supporting  means,  each  guide 
means  comprising  telescoping  members,  and 
means  for  adjusting  the  longitudinal  posi- 
tion of  the  outer  ends  of  said  members.        130 
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14.  In  combination  with  a  fruit  grader 
comprising  a  graduated  rotary  member  and 
a  traveling  endless  belt  arranged  adjacent 
thereto   and  forming  a  grading  way   or  chute 

5  for  the  fruit  to  pas  along  and  be  separated 
or  assorted  by  gravity  a  series  of  bins,  a 
distributing  apparatus  therefor  comprising 
a  conveyer  traveling  longitudinally  of  the 
grading  element  and  guiding  means  ar- 
10  ranged  along  the  conveyer  forming  chutes  to 
guide  the  fruit  to  said  bins. 

15.  In  combination  with  a  fruit  grader 
comprising  a  graduated  rotary  member  and 
a    traveling    endless    belt    arranged    adjacent 

15  thereto  and  forming  a  grading  way  or  chute 
for  the  fruit  to  pass  along  and  be  separated 
or  assorted  by  gravity,  of  traveling  sepa- 
rating and  distributing  means  extending  un- 
der   said     fruit    grader    and    inclined     down- 

20  ward  away  therefrom,  the  longitudinal  ex- 
tension of  the  delivery  portion  of  said  dis- 
tributing means  being  greater  than  the  lon- 
gitudinal extension  of  said  grader,  and  a 
series  of  bins   arranged    along  said   distribut- 

25  ing  means. 

16.  In  combination,  a  grading  element  and 
a  distributing  apparatus  therefor,  and  bins 
arranged  at  the  side  of  the  distributing  ap- 
paratus,    said     distributing     apparatus     com- 

30  prising  a  conveyer  traveling  horizontally 
and  longitudinally  of  the  grading  element 
and  under  the  same,  guiding  means  extend- 
ing transversely  of  the  conveyer  and  form- 
ing separated   chutes   for  the   fruit  and  open- 

35  ing  into  respective  bins. 

17.  A  grading  element  and  fruit  bins,  in 
combination  with  a  conveyer  of  greater 
length  than  the  grading  element  and  extend- 
ing   alongside    said    fruit    bins,    and    guiding 

40  means,  on  the  surface  of  said  conveyer  and 
forming  separated  chutes  for  the  separated 
and  sized  fruit,  extending  transversely  of 
the  conveyer. 


18.  In  combination,  a  grading  element  and 
a  distributing  apparatus  therefor,  bins  ar- 
ranged at  the  side  of  the  distributing  appa- 
ratus, said  bins  provided  with  movable  par- 
titions whereby  the  widths  of  the  bins  along 
the  distributing  apparatus  may  be  adjusted, 
said  distributing  apparatus  comprising  a 
conveyer  traveling  horizontally  and  longi- 
tudinally of  the  grading  element  and  under 
the  same,  and  guiding  means  extending 
transversely  of  the  conveyer  and  forming 
separated  chutes  for  the  fruit  and  opening 
into   respective   bins. 

19.  A  grading  element,  in  combination 
with  a  distributing  apparatus  comprising  a 
horizontally  traveling  conveyer  inclined 
downward  away  from  said  grading  element, 
guiding  means  arranged  along  the  conveyer 
providing  separated  chutes  for  directing  the 
fruit,  and  bins  arranged  below  and  along 
side  said  conveyer,  said  bins  provided  with 
movable  partitions  whereby  the  width  of  the 
bins  may  be  adjusted  with  respect  to  the  lon- 
gitudinal   extension    of    said    conveyer. 

20.  The  combination  witH  a  grading  ele- 
ment and  a  scries  of  bins,  of  a  conveyer  trav- 
eling longitudinally  under  the  grading  ele- 
ment and  along  the  side  of  the  series  of 
bins,  and  adjustable  guiding  means  arranged 
along  the  conveyer  to  guide  the  fruit  to  the 
bins,  said  guiding  means  diverging  toward 
the  bins,  said  bins  provided  with  movable 
partitions  whereby  the  longitudinal  exten- 
sion of  the  respective  bins  may  be  adjusted 
with  relation  to  the  length  of  the  conveyer. 

In  testimony  whereof,  I  have  hereunto  set 
my  hand  at  Eiverside,  California,  this  sixth 
day  of  May  1908. 

FRED  STEBLER. 
In  presence  of — 

Dora  V.  Gamble, 
Frederick  J.  Lyon. 
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Complainant's  Exhibit  No.  3— Letters  Patent  of 
Thomas  Strain  for  Improvement  in  Fruit 
Graders. 

Entered 

B.  6,  P.  300 

Townsend  Bros. 

No.  775,015 

THE  UNITED  STATES  OF  AMERICA. 

To  All  to  Whom  These  Presents  Shall  Come : 
WHEREAS  Thomas  Strain 

of  Placentia,  California, 
has  presented  to  the  Commissioner  of  Patents  a  peti- 
tion praying  for  the  grant  of  Letters  Patent  for  an 
alleged  new  and  useful  improvement  in 

Fruit  Graders, 
a  description  of  which  invention  is  contained  in  the 
specification  of  which  a  copy  is  hereunto  annexed 
and  made  a  part  hereof,  and  has  complied  with  the 
various  requirements  of  Law  in  such  cases  made  and 
provided,  and 

WHEREAS  upon  due  examination  made  the  said 
Claimant  is  adjudged  to  be  justly  entitled  to  a  Pat- 
ent luider  the  law. 

Now  therefore  these  Letters  Patent  are  to  grant 
unto  the  said  Thomas  Strain,  his  heirs  or  assigns  for 
the  term  of  Seventeen  years  from  the  fifteenth  day  of 
November,  one  thousand  nine  hundred  and  four  the 
exclusive  right  to  make,  use  and  vend  the  said  inven- 
tion throughout  the  United  States  and  the  Terri- 
tories thereof. 
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IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  caused  the  seal  of  the  Patent  Office 
to  be  affixed  at  the  City  of  Washington,  this  fifteenth 
day  of  November,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  four,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one 
hundred  and  twenty-ninth. 

[Seal]  F.  I.  ALLEN, 

Commissioner  of  Patents.     [59S] 


vs.  Fred  Stebler. 


525 


No.  775.015. 


PATENTED  NOV    15,  1904. 
T.  STRAIN. 
FRDIT  GRADER. 

AfrLIOATIOa  FILED  Ikt.  11,  ItO*. 
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PATENTED  NOV.  15,  1904. 
T.  STRAIN. 
FRUIT  GRADER. 

AFFLIOATIOH  FILED  JAB.  12,  1903 
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FRDIT  GRADER. 
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Patented  November  15, 1904, 

UNITED  STATES  PATENT  OFFICE. 

THOMAS  STRAIN,  OF  PLACENTIA,  CALIFORNIA. 

FRUIT-GRADER. 


SPECIFICATION  forming  part  of  Letters  Patent  No.  775,015,  dated  November  15,  1904 

Application  filed  January  12,  1903.     Serial  No.  138,752.     (No  model.) 
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To  all  whom  it  may  coiircern: 

Be  it  known  that,  I,  Thomas  Strain,  a  citizen 
of  the  United  States,  residing  at  Placentia,  in 
the  county  of  Orange  and  State  of  California, 
have  invented  a  new  and  useful  Fruit-Grader, 
of  which  the  following  is  a  specification. 

My  invention  relates  to  a  machine  by  means 
of  which  different  sizes  of  fruit  may  be  gaged 
and  sorted  or  separated  into  bins. 

One  object  of  my  invention  is  to  provide  a 
fruit-grader  which  will  effectively  grade  the 
fruit  without  damaging  the  fruit. 

Another  object  of  my  invention  is  to  pro- 
vide means  whereby  the  fruit  will  be  thor- 
15  oughly  mixed  or  delivered,  into  each  bin  in 
such  a  way  that  the  several  sizes  of  fruit  in 
each  bin  are  perfectly  distributed.  This  is  a 
valuable  feature,  for  the  reason  that  although 
the  average  size  of  fruit  in  different  bins  will 
£0  yarj,  still  the  actual  size  of  fruit  delivered 
into  each  bin  will  also   vary  somewhat. 

Briefly,  my  invention  consists  of  means  for 
conveying  the  fruit  along  an  inclined  surface 
and  means  arranged  along  the  inclined  sur- 
25  face  to  hold  fruit  of  certain  sizes  at  certain 
points  on  the  inclined  surface  and  to  allow 
certain  sizes  of  fruit  to  escape  at  certain 
points  along  the  inclined  surface. 

Referring  to  the  drawings,  Figure  I  is  a  dia- 
30  grammatical  plan  view   which  shows   the  gen- 
eral   arrangement    of    the    fruit-grader.      Fig. 
II  is  a  side  elevation   of  the  conveyer,   show- 
ing only  a  few  bins.     Fig.  Ill  is  a  plan  view 
of  what  is  shown  in  Fig.  II.     Fig.  IV  is  a  de- 
35  tail  of  a  fragment  of  part  of  the  feed-regula- 
tor.    Fig.  V  is  an  enlarged  side  elevation  of 
a  section  of  the  elevator,  showing  three  bins, 
Fig.   VI  is  a  plan  view  of  what  is  shown  in 
Fig.  V.     In  this  view  only  one  side  of  a  portion 
40  of  the  elevator  has  been  illustrated.     Fig.  VII 
is  an  enlarged  section  taken   on   the  line  VII 
yil,  Fig.  III.     Fig.  VIII  is  a  plan  view,  par- 
tially in  section,  of  the  lower  part  of  the  feed- 
ing end  of  the  grader.     In  this  view  the  lower 
45  half  of  the  belt  is  shown.     Fig.  IX  is  a  trans- 
verse sectional  view  of  a  portion  of  one  side 
of  the  upper  part  of  the  grader.     Fig.  X  is  a 
detail    of    part    of    the    feeding    device.      Fig. 
XI  is  a  perspective  view  of  a  guard  and  ad- 
50  justable  deflector.     Fig.  XII  is  a  detail  of  a 


device  for  regulating  the  flow  of  fruit  through 
the  feeding-trough. 

1  designates  a  supporting-frame.  The 
length  of  the  frame  will  be  dependent  upon 
the  number  of  bins  employed  in  the  grader.  5; 
It  should  be  understood  that  only  a  few  bins 
are  shown  m  the  drawings  and  that  as  many 
bins  may  be  used  as  desired.  Mounted  at 
one  end  of  the  frame  is  a  shaft  2,  upon  which 
IS  mounted  a  pulley  3.  At  the  other  end  of  6( 
the  frame  a  pulley  4  is  mounted  on  a  shaft 
journaled  in  a  frame  5,  the  frame  5  being  slid- 
ably  mounted  on  horizontal  bars  6,  supported 
by   the    frame   1. 

7   is  a  flexible  connection  attached  to  the  dS 
frame  5  and  passes  over  an  antifriction  device 
8,  carried  by  the  frame  1. 

9  is  a  weight  carried  by  the  flexible  connec- 
tion 7. 

10  is  a  conveyer-belt  which  has  secured  in  70 
any  suitable  manner  along  its  inner  middle 
face  a  narrow  reinforcing  strip  or  belt  11 
which  latter  is  mounted  upon  the  pulleys  3.' 
and  4.  The  conveyer-belt  10  is  relatively  very 
much  wider  than  the  strip   11.  75 

12  is  a  table  having  a  middle  portion  which 
IS  horizontal  and  having  sides  which  are  in- 
clined or  sloping  along  each  side  of  the  cen- 
ter  horizontal  part.  The  central  flat  part  is 
provided  with  a  slight  longitudinal  recess  in  80 
which  loosely  rides  the  belt  11.  The  incUned 
part  of  the  table  12  is  made  in  sections  con- 
sisting of  a  series  of  hinged  leaves  13,  each 
leaf  being  hinged  to  the  center  portion  of  the 
table,  as  at  14.  gr 

15  represents  cross-bars  carried  by  the 
frame  1.  16  designates  wedges  which  are  in- 
terposed between  the  outer  edges  of  the  leaves 
lA  and  the  cross-bars  15.  Each  wedge  16  is 
connected  to  a  lever  17,  the  lever  17  beinff  90 
pivoted  to  a  bracket  18.  By  manipulating 
the  lever  17  and  moving  the  wedges  16  in  or 
out  the  leaves  13  may  be  raised  or  lowered 
and  given  a  greater  or  less  inclination,  as  de- 
sired.  -_ 

The  belt  10  is  supported  upon  the  upper 
surface  of  the  table  12.  Each  leaf  near  its 
outer  edge  is  provided  wifh  a  concave  depres- 
sion 19.  ■^ 

20  designates  grading-rods  arranged  along  100 
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opposite  sides  of  the  grader,  each  rod  being  ro- 
tatably  mounted  on  adjustable  arms  21.  Each 
arm  21  is  pivoted  to  the  frame  1,  as  at  22. 
Each  arm  21  is  provided  with  an  enlargement 
23,  one  face  or  side  of  which  is  normally  in  close 
contact  with  the  frame  1  to  afford  sufficient 
friction  for  holding  the  arm  21  in  the  posi- 
tion in  which  it  is  placed,  the  friction  pro- 
duced being  sufficient  to  hold  the  arm  in  the 
desired  position.  The  grader-rods  20  should 
be  long  enough  to  reach  to  the  end  of  the  con- 
,veyer.  The  grading-rods  are  comparatively 
slender,  as  shown,  and  are  flexible  to  a  con- 
siderable extent  and  are  supported  at  inter- 
vals by  the  arms  21,  so  that  any  section  of  a 
grading-rod  may  be  adjusted  relatively  to  the 
conveyer.  For  instance,  an  intermediate  sec- 
tion may  be  adjusted  to  the  desired  height 
above  the  conveyer  without  disturbing  the 
adjustment  of  the  other  sections.  When  each 
section  of  the  grading-rods  has  been  adjusted, 
as  desired,  a  grading-rod  may  not  be  straight, 
but  the  flexibility  of  the  rods  and  compara- 
tively slow  speed  at  which  they  run  permit 
of  such  adjustment.  The  general  line  of  a 
grading-rod  is  of  course  inclined  to  the  con- 
veyer, but  the  arms  21  are  provided  so  that 
when  they  are  adjusted  each  section  of  a  rod 
lying  between  adjacent  arms  may  be  substan- 
tially parallel  with  the  conveyer.  The  grad- 
ing-rods are  provided  with  pulley  25  at  one 
end. 

26  is  a  driving-shaft  mounted  on  the  frame 
1  and  driven  by  a  pulley  27. 

2S  represents  pulleys  mounted  on  the  driv- 
ing-shaft 26,  each  of  which  is  connected  with 
a  pulley  25  by  crossed  belts. 

The  grading-rods  20  revolve  in  opposite  di- 
rections, and  the  movement  of  the  lower  face 
1  of  the  rod  is  always  away  from  the  lower 
plane  of  the  inclined  leaves.  This  movement 
prevents  fruit  from  being  drawn  in  under 
the  rods  and  squeezed  against  the  conveyer- 
belt.  The  fruit  does  not  pass  under  the  rods 
I  until  the  space  reached  is  just  large  enough 
for  the  fruit  to  pass  through  easily. 

29     designates     an    auxilliary     conveyer-belt 

which  is  mounted  on  pulleys  30  and  31.     The 

pulley  31  is  connected  to  another  pulley,  32,  by 

I  a   shaft    2:Z,    which    latter    is    mounted    on    a 

bracket  34.     The  pulley  32  is  driven  by  a  belt 

from   the   pulley   on   the   shaft   26.     Arranged 

at  each   side  of  the  belt   2&  are  sloping  side 

plates  forming  a  trough  35. 

;       36    designates    guards    which    are    supported 

by   rods   37,   which   are   suspended    from   bars 

38.     The  guards  36   are   suspended  in  such  a 

way   that  they   lie   close   to   the   conveyer-belt 

and  yet  do  not  touch  the  belt,  and  as  the  fruit 

passes    under    the    grading-rods    at    diflPerent 

points  it  is  shunted  by  the  guards  36  into  the 

proper    bins.     The    guards    36    are    arranged 

"  along  each  side  of  the  conveyer-belt,  one  guard 

for  each  bin. 


3'6a  represents  brackets  attached  to  the 
of  the  leaves.  Mounted  on  each  brae 
an  inclined  deflector  36".  The  deflecti 
is  provided  with  a  lug  36c,  and  the  la 
adjustably  mounted  on  the  bracket  3( 
clamped  thereto  by  means  of  a  sot-sere 
The  deflecteor  36b  may  be  placed  at  any  ( 
point  along  the  bracket  36a,  so  that  fru 
be  shunted  into  the  bin  at  any  desired 
This  allows  the  fruit  to  be  delivered  ii 
bin  in  such  a  way  that  it  is  thoroughly 
If  the  fruit  were  delivered  into  the  bin 
from  under  the  grading-rods,  the  size  o 
in  the  bin  at  one  extreme  side  would  be 
than  the  size  at  the  other  side.  To  < 
this  difficulty,  I  employ  the  guards  2 
deflector  Se^,  by  means  of  which  the  f 
thoroughly  mixed  in  the  bin,  and  no  p 
lar  size  occupies  a  particular  place  in  t 
as  would  be  the  case  were  the  guards  a 
Sectors   not   employed. 

39  designates  a  pulley  on  the  shaft 

40  designates  a  pulley  on  the  shaft 
The  pulleys  40  and  39  are  connectec 

belt. 

41  42  43  44  designate  walls  which  a 
,)orted  by  rods  45.  The  rods  45  are 
)y  cross-bars  15.  The  walls  41,  42,  4 
1:4  are  suspended  above  the  bottom  j 
■un  of  the  belt  10  in  such  a  way  that  1 
'lose  to  the  belt  and  yet  do  not  touch  tl 
These  walls  provide  three  troughs  < 
Trough  o  and  b  provide  for  guiding  in 
ible  bins  the  fruit  that  is  removed  by  tl 
rs    from    the    conveyer-belt.     The    tro 

md  &  are  merely  of  sufficient  length  to 
ilong  that  portion  of  the  length  of  the 
vhieh  is  devoted  to  the  sorters.  In  s 
rrader  which  is  thirty  feet  long  this  sp 
roted  to  the  sorter  may  be  about  on 
The  middle  trough  c,  as  shown  in  Figs. 
[II,  communicates,  through  the  mediu 
trough  46,  with  the  upper  surface  of  c 
)f  the  conveyer-belt  10.  The  other 
"he  trough  c  is  offset  and  terminates 
trough  35. 

47  designates  an  inclined  trough  ai 
over  the  feeding  end  of  the  grader. 
3enter  of  the  trough  47  is  an  oscillatoi 
•egulator  48,  formed  of  segmental  pli 
vvhich  plates  are  connected  together  b] 
30,  the  feeder  being  pivotally  mounte 
to  the  trough  47. 

51  designates  plates  which  are  ad; 
attached  at  angles  to  the  segmental  pi 
The  plates  51  are  spaced  apart  at  the 
cent  edges,  the  space  being  sufficientl 
to  retain  fruit  which  it  is  desired  to  hi 
through  the  grader  and  yet  will  alio 
which  is  very  much  undersized  and  ^ 
is  not  desired  to  grade  to  drop  thro 
space  and  be  discharged. 

The  feed-regulator  48  is  provided 
upright  arm  53,  which  may  be  conned 
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anj  rotatable  part  by  means  of  a  rod  54.  Ar- 
ranged above  the  trough  47  is  a  tilting  table 
55,    pivoted    at    56. 

57  is  a  trough  which  extends  from  the  up- 
5  per  end  of  the  fruit-elevator  58  to  the  tilting 
table    55. 

59  is  a  flexible  connection  from  the  free  end 
of  the   tilting  table   55,   which   passes   over   a 
pulley  60  and  may  be  connected  with  a  prime 
10  feeding    device    which    is    not    shown    in    the 
drawings.     When  the  tilting  table  55  becomes 
filled  with  fruit,  the  weight  of  the  fruit  causes 
the   table    to    tilt    downward,    which    pulls    on 
the  flexible  connection  59,  and  the  latter  con- 
15  trols  the  action  of   the  prime   feeding  device. 
(Not   shown   in   the    drawings.)      The    fruit   is 
discharged   from  the  tilting  table  55  into  the 
trough    47    and    rolls    down    the    same    till    it 
comes  in   contact  with  the   feed-regulator   48. 
20  It  stays  in   that  position  until  the   feed-regu- 
lator   is    rocked    into    such    position    that    the 
plate  52  is  brought  into  a  position  that  allows 
the  fruit  to  roll  up  onto  the  plate  52  and  into 
the    V-shaped    portion    of    the    feed-regulator. 
25  The   feed-regulator   after  being  filled  is   grad- 
ually rocked   into   the   position   shown   in   Fig. 
X  and   continues  until   the   fruit  in  the  regu- 
lator  is   discharged    therefrom   into    the   lower 
part  of  the  trough.     The   fruit  in  the  trough 
30  47   is  prevented   from   entering   the   feed-regu- 
lator by  reason  of  the  curved  segmental  plate 
49.     Any    fruit   which    has    been    admitted    to 
the    feed-regulator    which    is    undersized    will 
fall    through    the    opening    between    the    two 
35  plates  52. 

58a  is  a  bar  which  is  pivoted  at  58^  to  the 
trough  47  and  lies  transversely  of  the  trough, 
the  trough  47  being  slotted,  as  at  47a,  to  re- 
ceive the  bar  58a.  By  swinging  the  bar  58a 
40  into  or  out  of  the  trough  the  fruit  may  be 
stopped  or  allowed  to  travel.  When  the  fruit 
is  stopped  thereby,  the  fruit  piles  up  and  ac- 
cumulates on  the  tilting  table,  causing  the 
same  to  operate  and  shut  down  the  prime  feed- 
45  ing  device.      (Not  shown.) 

In  operation  fruit  is  delivered  onto  the  con- 
veyer-belt 10   from  the  trough   47.     The   fruit 
is   carried   along   on   the   conveyer-belt    IQi   be- 
tween   the    ridges     10a,     extending    longitudi- 
50  nally  on  the  outer  face  thereof.     Sorters  who 
stand  along  both  sides  of  the  grader  near  the 
feeding  end  pick  out  what  fruit  is  not  suitable 
for  packing  and  place  such  fruit  in  the  troughs 
a   and   6,   and   this   fruit   is   conveyed   by   the 
55  lower  part  of  the  belt  through  the  troughs  a 
and   h   and   delivered   into   suitable  bins.     The 
sorters  pick  off   good   fruit   from  between   the 
ridges  10a  and  place  it  on  each  of  the  inclined 
sides  of  the  belt,   where  the   fruit   rolls   down 
60  against    the    grading-rods    20    and    is    carried 
along    the    grading-rods    20.      The    space    be- 
tween the  grading-rods  and  the  belt  10  grad- 
ually varies,  so  that  the  larger  fruit  is  carried 
by  the  conveyer-belt  to  the  farther  end  of  the 
65  grader  and  the  small  fruit  is  allowed  to  escape 


under  the  grading-rods  at  a  point  much  closer 
to  the  feeding  end  of  the  machine.  Inter- 
mediate sizes  of  fruit  will  escape  under  the 
rods  at  intermediate  places  along  the  rod.  It 
veil!  be  observed  that  by  reason  of  the  rota- 
tion of  the  rods  20  the  fruit  is  prevented  f rom^ 
becoming  pinched  between  the  rods  20  and 
belt  10,  the  rotation  of  the  rods  being  in  a 
direction  which  does  not  tend  to  draw  the 
fruit  under  the  rods.  It  will  be  seen  that 
the  fruit  is  carried  to  the  utmost  limit  as  de- 
termined by  the  space  which  will  allow  or  re- 
tain the  fruit  on  the  conveyer-belt  10.  When 
a  certain  size  fruit  is  discharged  under  the 
rod  20,  which  can  only  occur  at  clear  spaces 
between  consecutive  guards  36,  it  rolls  down 
the  inclined  belt  and  rest  against  the  lower 
section  of  a  guard  36.  (See  Fig.  IX.)  When 
the  fruit  is  in  contact  with  the  guard  36,  it 
rests  in  the  concave  hollow  depression  19. 

The  guard  36  serves  to  hold  the  fruit  from 
being  delivered  into  the  bin  until  the  belt  has 
traveled  a  sufficient  distance  to  bring  the 
fruit  to  the  desired  point  opposite  the  bin,  at 
which  point  the  deflector  36b,  which  stands 
in  front  of  the  offset  inclined  part  of  the  next 
guard,  shunts  the  fruit  into  the  bin.  The  hol- 
low depression  holds  the  fruit  on  the  con-- 
veyor-belt  after  the  fruit  has  passed  under 
the  grading-rods  before  being  shunted  by  the 
guards.  Fruit  that  is  not  removed  by  the 
sorters  from  the  central  portion  of  the  belt  is 
carried  to  the  farther  end  of  the  grader, 
where  it  is  deflected  by  means  of  the  grader 
61  and  delivered  into  the  trough  46,  dovra 
through  which  the  fruit  rolls,  being  discharged 
onto  the  lower  part  of  the  belt  10,  falling  into 
the  trough  c.  The  fruit  is  conveyed  back  to 
the  feeding  end  of  the  grader  by  the  lower 
part  of  the  belt  and  is  guided  by  the  trough 
c  into  the  trough  35,  and  from  the  latter  it  is 
delivered  onto  the  auxiliary  conveyer-belt 
29,  which  carries  it  rearward  to  the  elevator 
58,  the  connection  between  this  conveyer  and 
elevator  is   not   shown  in  the   drawings. 

The  space  between  the  rods  20  and  the  con- 
veyer-belt may  be  adjusted  in  two  ways — either 
by  raising  or  lowering  the  grading-rods  20 
by  means  of  the  arms  21,  or  by  raising  or 
lowering  the  leaves  13  by  moving  the  wedges 
16  in  or  out  by  manipulation  of  the  levers  17. 
The  latter  method  is  preferable  for  the  rea- 
son that  it  does  not  throw  the  grading-rod  20 
out  of  its  natural  alinement.  It  should  be  un- 
derstood that  as  the  grading-rod  20  is  slender 
it  permits  of  being  adjusted  within  reasonable 
limits — that  is,  it  permits  being  thrown  out 
of  straight  alinement.  By  raising  and  low- 
ering the  leaves  13  accurate  adjustment  of 
space  may  be  secured  for  each  section  of  the 
grader.  It  should  be  understood  that  the 
movement  of  the  leaves  or  of  the  rods  20 
when  being  adjusted  is  very  slight,  compara- 
tively, and  that  the  guards  36  are  arranged  a 
sufficient  distance  above  the  conveyer-belt  to  130 
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allow  the  desired  movement  in  adjusting  the 

Referring  to  Fig.  VII,  62  designates  a  trough 
formed  of  inclined  plates  provided  on  their 
i  upper  surfaces  with  padding,  such  as  63, 
these  serve  to  guide  and  soften  the  fall  of  the 
fruit  from  the  trough  47  onto  the  conveyer- 
belt  10,  the  oranges  in  falling  strike  the  pad- 
ded portion  63,  which  prevents  the  fruit  be- 
)  ing  bruised. 

It  should  be  understood  that  I  contemplate 
making  such  changes  and  alterations  in  the 
herein-described  embodiment  as  will  come 
within  the  scope  of  my  invention. 

What  I  claim,  and  desire  to  secure  by  Letters 


Patent  of  the  United  States,  is 

1.  A  fruit-grader  comprising  means  for  con- 
veying fruit  along  a  definite  line  of  travel,  said 
means  being  inclined  transversely  of  the  line 
0  of  travel,  an  inclined  grading-rod  lying  along 
said  line  of  travel  above  said  conveying  means, 
and  means  for  adjusting  intermediate  sections 
of  the  grading-rod  relatively  to  the  grading- 
rod. 
;5  2.  A  fruit-grader  comprising  means  for  con- 
veying fruit  along  a  definite  line  of  travel,  said 
means  being  inclined  transversely  of  the  line 
of  travel,  an  inclined  grading-rod  lying  along 
said  line  of  travel  above  said  conveying  means, 
;0  a  series  of  arms  supporting  said  grading-rod 
at  intervals,  means  for  supporting  said  arms, 
and  means  for  frictionally  holding  said  arms 
in  a  desired  position. 

3.  A  fruit-grader  comprising  means  for  con- 
J5  veying  fruit  along  a  definite  line  of  travel,  said 
means  being  inclined  transversely  of  the  line 
of  travel,  a  table  for  supporting  said  inclined 
conveying   means,    an   inclined   grading-rod   ly- 
ing along  said  line  of  travel  above  said  con- 
40  veying  means,   means   for   rotating   said   grad- 
ing-rod, and  means  for  supporting  said   grad- 
ing-rod   embracing    an    arm    pivoted    between 
said  pair  of  bars  and  a  bolt  passing  through 
said  bars  and  arm. 
j45       4.  A  fruit-grader  comprising  means  for  con- 
'       iveying  fruit  along  a  definite  line  of  travel,  said 
means  being  inclined  transversely  of  the  line 
of  travel,  a  table  for  supporting  said  convey- 
ing means,  a  pluraKty  of  pairs  of  upright  bars 
l50  supporting  the  table,  an  arm  pivoted  between 
each  pair  of  bars,  an  inclined  grading-rod  ly- 
ing along  said  line  of  travel  above  said  con- 
veying means,  said  rod  being  rotatably  mount- 
ed in  said  arms  and  means  for  rotating  said 

55  rod.  .  .  ^        .. 

5.  A  fruit-grader  comprising  traveling 
means  for  conveying  fruit  along  a  definite  line 
of  travel,  said  means  embracing  movable  op- 
posite inclined  portions   of  flexible  means   for 

60  retaining  fruit  on  each  of  said  inclined  por- 
tions and  lying  along  said  line  of  travel  above 
said  conveying  means  and  having  its  axis  in- 
clined. .  .  ^        -. 

6.  A      fruit -grader     comprising     traveling 
65  means  for  conveying  fruit  along  a  definite  line 


of  travel,  means  embracing  movable  opposite 
inclined  portions  the  inclination  of  each  por- 
tion being  transverse  of  the  line  of  travel,  a 
plurality  of  flexible  inclined  grading-rods, 
each  rod  lying  along  said  line  of  travel  above  70 
said  conveying  means,  and  means  for  rotating 
said  grading-rods. 

7.  A     fruit  -  grader     comprising     traveling 
means  for  conveying  fruit  along  a  definite  line 

of  travel,  means  embracing  movable  opposite  75 
inclined  portions,  the  inclination  of  each  por- 
tion being  transverse  of  the  line  of  travel,  a 
plurality  of  flexible  inclined  grading-rods, 
each  grading-rod  lying  along  said  line  of  travel 
above  said  conveying  means  and  means  for  80 
rotating  said  grading-rods  in  opposite  direc- 
tions. 

8.  A     fruit  -  grader     comprising     traveling 
means  for  conveying  fruit  along  a  definite  line 
of  travel,  means  embracing  movable  opposite     85 
inclined  portions,  the  inclination  of  each  por- 
tion being  transverse  of  the  line  of  travel,  a 
plurality  of  flexible  grading-rods,  each  grad- 
ing-rod lying  along  said  line  of  travel  above 
said  conveying  means,  and  means  for  rotating  90 
said   grading-rods   in  opposite   directions,  the 
directions  of  rotation  of  each  rod  being  such 
that  the  moving  under  surface  of  each  rod  is 
substantially    directed    away    from    the    lower 
plane  of  its  adjacent  inclined  portion  of  said  95 
conveying  means. 

9.  A  fruit-grader  comprising  means  for  con- 
veying fruit  along  a  deflnite  line  of  travel  em- 
bracing an  endless  belt,  means  for  supporting 

-opposite  sides  of  said  belt  in  symmetrical  in-  100 
clined  positions,  means  for  gaging  fruit  on  said 
inclined  portions  of  said  belt  and  lying  along 
said  line  of  travel  above  said  belt,  said  latter 
means  having  their  axes  inclined  in  the  same 
direction.  105 

10.  A  fruit-grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  embracing  an  endless  bolt,  means 
for  supporting  opposite  sides  of  said, belt  in 
symmetrical  inclined  positions,  a  plurality  of  110 
grading-rods,  each  rod  lying  along  said  line 
of  travel  above  said  belt,  both  grading-roda 
being  inclined  in  the  same  direction,  and 
means  for  rotating  said  grading-rods. 

11.  A    fruit-grader    comprising    means    for  115 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  embracing  an  endless  belt,  means 
for  supporting  opposite  sides  'of  said  belt  in 
symmetrical  inclined  positions,  a  plurality  of 
grading-rods,    each    grading-rod    lying    along  120 
said  line  of  travel  above  said  belt,  both  grad- 
ing-rods being  inclined  in  the  same  direction, 
and  means  for  rotating  said  grading-roda,  the 
direction  of  movement  of  both  rods  being  such 
that  the  moving  under  surface  of  each  rod  is  125 
substantially    directed    away    from   the   lower 
plane  of  the  inclined  parts  of  said  belt. 

12.  A   fruit-grader  comprising   a   frame,  a 
table  consisting  of  a  horizontal  central  portion 

I  having  a  plurality  of  opposite  hinged  leaves,  130 
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means  for  supporting  said  leaves  in  a  desired 
position,  an  endless  belt,  means  for  propel- 
ling said  belt  longitudinally  over  said  table, 
and  means  for  retaining  fruit  on  said  belt  and 
5  lying  along  said  line  of  travel  above  said  belt 
and  having  its  axis  inclined. 

13.  A  fruit-grader  comprising  a  frame,  a 
table  consisting  of  a  horizontal  central  portion 
having  a  plurality  of   opposite  hinged  leaves, 

10  means  for  supporting  said  leaves  in  a  desired 
position,  an  endless  belt,  means  for  propel- 
ling said  belt  longitudinally  over  said  table, 
means  for  retaining  fruit  on  said  belt  and 
lying  along  said  line  of  travel  above  said  belt 

15  and  having  its  axis  inclined,  and  means  for 
adjusting  each  of  said  leaves  independently  of 
the  others. 

14.  A  fruit-grader  comprising  a  frame,  a 
table  consisting  of  a  horizontal  central  portion 

20  having  a  plurality  of  opposite  hinged  leaves, 
means  for  supporting  said  leaves  in  a  desired 
position,  an  endless  belt,  means  for  causing 
said  belt  to  travel  longitudinally  over  said 
table,   means    for    gaging    fruit    on    said   belt, 

25  and  lying  along  said  line  of  travel  above  said 
belt  and  having  its  axis  inclined,  cross-bars  on 
said  frame  under  each  leaf,  a  wedge  inter- 
posed between  each  leaf  and  each  cross-bar 
and  means  for  adjusting  said  wedges. 

30  15.  A  fruit-grader  comprising  a  frame,  a 
table  consisting  of  a  horizontal  central  portion 
having  a  plurality  of  opposite  hinged  leaves, 
means  for  supporting  said  leaves  in  a  desired 
position,    an    endless   belt,   means    for    causing 

35  said  belt  to  travel  longitudinally  over  said 
table,  and  means  for  retaining  fruit  on  said 
belt,  and  lying  along  said  line  of  travel  above 
said  belt  and  having  its  axis  inclined,  a  plu- 
rality of  cross-bars  on  said  frame,  a  cross-bar 

40  being  under  each  leaf,  a  wedge  interposed  be- 
tween each  leaf  and  cross-bar,  and  a  plurality 
of  levers  pivoted  to  the  frame,  each  lever  be- 
ing connected  to  a  wedge. 

16.  A    fruit-grader    comprising   a    frame,    a 
45  table  supported  on  the  frame  consisting  of  a 

horizontal  central  portion  having  a  plurality 
of  pivoted  leaves,  a  pulley  rotatably  mounted 
at  one  end  of  said  table,  a  frame  slidably 
mounted   on   horizontal   bars   at   the   other  end 

50  of  said  first-mentioned  frame,  a  pulley  rota- 
tably mounted  on  said  slidable  frame,  a  belt 
carried  by  said  pulleys,  the  upper  half  of  said 
belt  lying  along  and  supported  upon  said  ta- 
ble  and   leaves,   and   means   for   drawing   said 

55  pulley  in  a  direction  away  from  said  first- 
named  pulley  and  thereby  placing  said  belt 
under  tension. 

17.  A    fruit-grader    comprising    a    frame,    a 
table  supported  on  the  frame  consisting  of   a 

60  horizontal  central  portion  having  a  plurality 
of  leaves,  a  pulley  rotatably  mounted  at  one 
end  of  said  table,  a  frame  slidably  mounted  on 
horizontal  bars  at  the  other  end  of  said  first- 
mentioned  frame,  a  pulley  rotatably  mounted 

65  on  said  slidable  frame,  a  belt  carried  by  said 


I  pulleys,  the  upper  half  of  said  belt  lying  along 
and  resting  upon  said  table  and  leaves,  a  flexi- 
ble connection  connected  to  said  slidable 
frame,  a  sheave  supporting  said  flexible  con- 
nection, a  weight  carried  by  the  end  of  said  7( 
flexible  connection. 

18.  A  fruit-grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  being  inclined  transversely  of  the 
line  of  travel,  an  inclined  grading-rod  lying  7»' 
along  said  line  of  travel  above  said  conveying 
means, .  means  for  rotating  said  grading-rod, 
and  stationary  guards  and  deflectors  mounted 
above   said  conveying   means. 

1&.  A  fruit-grader  comprising  means  for  8( 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  being  inclined  transversely  of  the 
line  of  travel,  an  inclined  grading-rod  lying 
along  said  line  of  travel  above  said  conveying 
means,  means  for  rotating  said  grading-rod,  8f 
and  stationary  guards  mounted  above  said 
conveying  means,  each  guard  comprising  off- 
set walls,  each  wall  lying  in  different  vertical 
planes,  the  inner  wall  lying  adjacent  said 
grading-rod.  90 

20.  A  fruit-grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  being  inclined  transversely  of  the 
line  of  travel,  an  inclined  grading-rod  lying 
along  said  line  of  travel  above  said  conveying  95 
means,  means  for  rotating  said  grading-rod, 
guards  for  said  conveying  means,  brackets 
connected  to  the  frame  and  supporting  said 
guards. 

21.  A  fruit-grader  comprising  means  for  10 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  being  inclined  transversely  of  the 
line  of  travel,  an  inclined  grading-rod  lying 
along  said  line  of  travel  above  said  conveying 
means,  means  for  rotating  said  grading-rod,  lOi 
and  stationary  guards  mounted  above  said 
conveying  means  and  a  deflector  adjustably 
mounted  near  said  guard  and  movable  along 
said  guard. 

22.  A  fruit-grader  comprising  means  for  lU 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  being  inclined  transversely  of  the 
line  of  travel,  an  inclined  grading-rod  lying 
along  said  line  of  travel  above  said  conveying 
means,  means  for  rotating  said  grading-rod.  111 
and  stationary  guards  mounted  above  said 
conveying  means,  a  deflector,  a  perforated 
lug  thereon,  a  horizontal  bracket  mounted  on 
said  frame  and  parallel  with  said  guard,  said 
perforated  lug  being  mounted  on  said  bracket  12( 
and  a  set-screw  through  the  lug  and  bearing 
against  the  bracket,  said  defle«tor-plate  lying 
at  an  angle  to  said  guard. 

23.  A  fruit-grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  12i! 
said  means  being  inclined  transversely  of  the 
line  of  travel,  an  inclined  grading-rod  lying 
along  said  line  of  travel  above  said  conveying 
means,  means  for  rotating  said  grading-rod, 
stationary   guards   mounted    above    said   con-'  130 
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veying  means,  a  deflector  with  a  perforated 
lug  thereon,  a  horizontal  bracket  mounted  on 
said  frame  and  parallel  with  one  of  said 
guards,  said  perforated  lug  being  mounted 
on  said  bracket  and  a  set-screw  through  the 
lug  and  bearing  against  the  bracket  said  de- 
flector lying  at  an  angle  to  said  guard,  and 
parallel  with  the  offset  part  of  said  guard. 

24.  A  fruit-grader  having  a  frame,  a  table 
:  consisting  of  a  depressed  horizontal  central 
'  portion,  a  plurality  of  leaves  hinged  on  op- 
posite sides,  an  endless  belt  movable  along 
the  upper  surface  of  said  table  and  leaves, 
and  a  relatively  narrow  reinforeing-belt  on 
the  inside  of  said  main  belt,  said  reinforcing- 

■  belt  lying  within  said  depressed  central  por- 
tion. 

25.  A  fruit-grader  having  a  frame,  a  table 
having  a  depressed  horizontal  central  portion, 

I  a  plurality  of  leaves  hinged  on  opposite  sides 

■  of  the  central  portion,  an  endless  belt  mov- 
able along  the  upper  surface  of  said  table  and 
leaves,  a  relatively  narrow  reinforeing-belt  on 
the  inside  of  said  main  belt,  said  reinforcing- 

i|  belt  lying  within   said   depressed  central   por- 
I  tion,  and  a  pair  of  opposite  ridges  on  the  out- 
side face  of  said  conveyer-belt. 
I       26.  A  fruit-grader  having  a  frame,  a   table 
'  mounted  on  the   frame  embracing  a  plurality 
I  of    opposite    hinged    leaves,    each    leaf    being 
I  provided   with   a   concave   depression  along   its 
outer  edge,  a  conveyer-belt  mounted   to   move 
along  tlie  upper  surface  of  said  table  and  leaves, 
a  pair  of  grading-rods  arranged   along  oppo- 
>  site  sides  of  the  leaves  and  inside  of  said  de- 
pression, and  means  for  rotating  said  grading- 
rods. 

27.  A  fruit-grader  comprising  means  for 
conveying  fruit  along  a  definite   line  of  travel, 

)  said  means  being  inclined  transversely  of  the 
line  of  travel,  a  plurality  of  flexible  inclined 
grading-rods  lying  along  said  line  of  travel 
above  said  conveying  means,  means  for  rotat- 
ing said  grading-rods,  means  for  feeding  fruit 

)  to  one  end  of  said  conveying  means,  and  a  de- 
flector at  the  other  end  of  said  conveying 
means. 

28.  A  fruit-grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel, 

)  said  means  being  inclined  transversely  of  the 
line  of  travel,  an  inclined  grading-rod  lying 
along  said  line  of  travel  above  said  conveying 
means,  means  for  rotating  said  grading-rods, 
means   for   feeding   fruit  to   one   end   of  said 

i  conveying  means,  a  deflector  at  the  other  end 
of  said  conveying  means,  a  trough  having  a 
mouth  arranged  adjacent  said  deflector,  said 
trough,  extending  below  the  upper  part  of  the 
belt,   and  having  its   discharge-spout  arranged 

I  above  the  central  part  of  the  lower  part  of 
the  conveyer  means. 

29.  A  fruit-grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  being  inclined  transversely  of  the 

I  line  of  travel,   an  inclined  grading-rod  lying 


along  said  line  of  travel  above  said  conveying 
means,  means  for  rotating  said  grading-rod, 
means  for  feeding  fruit  to  one  end  of  said 
conveying  means,  means  at  the  other  end  of 
said  conveying  means  for  transferring  fruit  70 
from  the  retaining  portion  of  said  conveying 
means,  a  longitudinal  trough  mounted  above 
the  retaining  or  lower  part  of  said  conveying 
means. 

30.  A  fruit-grader  comprising  means  for  75 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  being  inclined  transversely  of  the 
line  of  travel,  an  inclined  grading-rod  lying 
along  said  line  of  travel  above  said  conveying 
means,  means  for  rotating  said  grading-rod,  80 
means  for  feeding  fruit  to  one  end  of  said 
conveying  means,  means  at  the  other  end  of 
said   conveying   means   for   transferring  fruit 

to  the  returning  portion  of  said  conveying 
means,  a  longitudinal  trough  mounted  above  85 
the  returning  or  lower  part  of  said  conveying 
means,  an  auxiliary  conveyor  connecting  with 
the  rear  end  of  said  last-named  trough,  said 
auxiliary  comprising  an  endless  belt  mounted 
on  a  pair  of  pulleys,  and  means  for  driving  90 
said  pulleys. 

31.  A  fruit-grader  comprising  a  frame,  a 
pulley  mounted  in  each  end  of  said  frame,  a 
belt  mounted  on  said  pulleys,  a  conveyer- 
belt  connected  to  said  first-named  belt,  means  95 
for  supporting  the  outer  portions  of  said  con- 
veyer -  belt  in  inclined  positions,  a  pair  of 
grading-rods  mounted  above  said  conveyer- 
belt,  each  rod  being  near  the  outside  edge  of 

the  conveyer-belt  and  slightly  above  the  belt,  lOO 
the^  space  between  the  rods  and  the  belt  at 
the  feeding  end  of  said  belt  being  'less  than 
the  distance  between  said  rods  and  said  belt 
at  points  beyond  said  feeding  end,  and  means 
for  rotating  said  rods  in  opposite  directions.  105 

32.  A  fruit-grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  being  inclined  transversely  of  the 
line  of  travel,  an  inclined  grading-rod  lying 
along  said  line  of  travel  above  said  conveying  110 
means,  means  for  rotating  said  grading-rod, 
means  for  feeding  fruit  to  said  conveying 
means  comprising  an  inclined  trough,  an  os- 
cillatory  feed-regulator   mounted   transversely 

of  said  trough,  said  feed-regulator  comprising  115 
a  pair  of  segmental  curved  plates  concentric 
with  the  axis  of  said  feed-regulator,  a  pair  of 
flat  plates  mounted  on  the  upper  edges  of  said 
curved  plates,  the  free  edges  of  said  flat  plates 
being  at  angles  to  each  other,  and  means  for  120 
oscillating  said  feed-regulator. 

3:3'.  A  fruit-grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  being  inclined  transversely  of  the 
line  of  travel,  an  inclined  grading-rod  lying  125 
along  said  line  of  travel  above  said  conveying 
means,  means  for  rotating  said  grading-rod, 
means  for  feeding  fruit  to  said  conveying 
means  comprising  an  inclined  trough,  an  os- 
cillatory feed-regulator  mounted  transversely  130 


534 


Porterville  Citrus  Association 


775,015 


of  said  trough,  said  feed-regulator  comprising 
a  pair  of  segmental  curved  plates  concentric 
■with  the  axis  of  said  feed-regulator,  a  pair  of 
flat  plates  mounted  on  the  upper  edges  of  said 
5  curved  plates  the  free  edges  of  said  flat  plates 
being  at  angles  to  each  other,  and  means  for 
oscillating  said  feed  -  regulator,  the  axis  of 
said  feed-regulator  being  substantially  in  a 
line  "with  the  bottom  of  said  inclined  trough. 

10  34.  A  fruit-grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  being  inclined  transversely  of  the 
line  of  travel,  means  for  grading  fruit  lying 
along  said  line  of  travel  above  said  conveying 

15  means  and  having  its  axis  inclined,  means  for 
feeding  fruit  to  said  conveying  means  em- 
bracing an  inclined  trough,  an  oscillatory  feed- 
regulator  extending  transversely  of  said  in- 
clined trough,  means  for  oscillating  said  feed- 

20  regulator,  and  a  balanced  tilting  table  mount- 
ed above  said  inclined  trough. 

35.  A  fruit-grader  comprising  a  frame,  a  ta- 
ble supported  by  the  frame  embracing  a  hori- 
zontal portion,  inclined  hinged  leaves,  a  pul- 

25  ley  mounted  on  each  end  of  the  frame,  a  belt 
carried  by  the  belt,  said  belt  movable  along 
over  the  upper  faces  of  said  table  and  leaves, 
means  for  feeding  fruit  to  the  upper  face  of 
said  belt  at  one  end,  means  at  the  other  end 

30  of  said  belt  for  transferring  fruit  from  the 
upper  face  of  the  belt  to  the  lower  part  of  the 
belt,  a  trough  extending  along  the  upper  side 
of  the  lower  part  of  said  belt,  said  trough  be- 
ing slightly  above  the  belt  and  at  its  rear  end 

35  being  offset  and  extending  beyond  the  edge 
of  the  belt,  and  a  pair  of  relatively  short  aux- 
iliary troughs  parallel  with  the  main  part  of 
the  longitudinal  trough  and  adjacent  the  off- 
set of  the  main  trough. 

40  36.  A  fruit-grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  being  inclined  transversely  of  the 
line  of  travel,  an  inclined  grading-rod  lying 
along  said  line  of  travel  above  said  conveying 

45  means,  means  for  rotating  said  grading-rod, 
a  series  of  bins  arranged  along  each  side  of 
the  conveying  means  and  means  for  adjusting 
portions  of  said  grading-rod  to  various  heights 
above  the  conveying  means  adjacent   to   each 

50  bin. 

37.  A  fruit-grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  being  inclined  transversely  of  the 
line   of   travel,   an   inclined   grading-rod   lying 

55  along  said  line  of  travel  above  said  conveying 
means,  means  for  rotating  said  grading-rod, 
means  for  supporting  said  conveying  means 
embracing  a  table  consisting  of  a  central  hori- 
zontal   portion    and    a    plurality    of    inclined 

60  hinged  leaves  arranged  along  each  side  of  the 
horizontal  part,  a  plurality  of  bins  for  the  re- 
spective leaves,  a  bin  being  arranged  adjacent 
each  leaf,  means  for  adjusting  each  leaf  inde- 
pendently of  the  others,  a  plurality  of  guards 

65  for  the  respective  bins,   each  of  said  guards 


extending  considerably  each  side  of  the  par- 
tition between  two  bins. 

3'8.  A    fruit-grader    comprising    means    for 
conveying  fruit  along  a  definite  line  of  travel, 
said  means  being  inclined  transversely  of  the  7C 
line  of   travel,   an  inclined  grading-rod  lying 
along  said  line  of  travel  above  said  conveying 
means,   means  for  rotating  said   grading-rod, 
means    for    feeding    fruit    to   said    conveying 
means   comprising  an  inclined   trough,   an  os-  It 
dilatory  feed-regulator  rotatably  mounted  in 
said  inclined  trough,  said  feed-regulator  com- 
prising a  pair  of  segmental  curved  plates  con- 
centric to  the  axis  of  said  feed-regulator,  a  pair 
of  flat  plates,  each  plate  being  provided  with  8( 
elongated   slots,   screws   passing  through   said 
slots  and  fastening  said  flat  plates  to  said  curved 
plates,  and  means  for  rocking  said  feed-regu- 
lator. 

39.  In  a  device  of  the  character  described,  I 
means  for  feeding  fruit  thereto  consisting  of 
an  inclined  trough,  an  oscillatory  feed-regu- 
lator arranged  transversely  of  said  trough, 
said  feed-regulator  comprising  a  pair  of  curved 
segmental  plates  concentric  with  the  axis  of  9C 
said  feed-regulator,  and  a  pair  of  flat  plates 
adjustably  secured  at  angles  to  said  curved 
plates,  and  means  for  rocking  said  feed-regu- 
lator. 

40.  In  a  fruit-grader,  a  frame,  a  driving-  95 
shaft  mounted  at  one  end  of  the  frame,  a  slid- 
able  regulating- frame  mounted  on  horizontal 
bars  of  the  main  frame,  a  shaft  mounted  on 
said  slidable  frame,  a  pulley  mounted  on  the 
latter  shaft,  a  pulley  mounted  on  the  driving-  10 
shaft,  a  conveyer-belt  mounted  on  the  two 
pulleys,  a  second  shaft  mounted  on  the  frame, 
a  pair  of  grading-rods  extending  longitudi- 
nally of  said  conveyer-belt,  each  rod  being 
spaced  slightly  above  the  belt  and  inclined,  a  10 
pair  of  pulleys  on  the  second  driving-shaft,  a 
pulley  on  the  rear  end  of  each  grading-rod,  a 
belt  connecting  each  of  said  pulleys  with  pul- 
leys on  the  second  driving-shaft,  an  auxiliary 
conveyer  comprising  a  pair  of  pulleys,  a  belt  11 
connecting  said  pulleys,  said  auxiliary  con- 
veyer lying  parallel  to  said  conveyer-belt, 
bins  arranged  along  each  side  of  the  conveyer- 
belt,  guards  in  front  of  each  bin,  said  guards 
embracing  a  plate  offset  to  form  two  parallel  11 
planes,  a  horizontal  bracket  mounted  on  the 
outer  edge  of  a  leaf,  an  adjustable  deflector 
comprising  a  plate  provided  with  a  perforated 
lug,  said  lug  being  slidably  mounted  on  said 
bracket  and  a  set-screw  passing  through  said  12 
lug  and   fastening  the  same  to  said  bracket. 

41.  In  a  fruit-grader,  a  frame,  a  driving- 
shaft  mounted  at  one  end  of  the  frame,  a  slid- 
able regulation-frame  mounted  on  horizontal 
bars  of  the  main  frame,  a  shaft  mounted  on  IS 
said  slidable  frame,  a  pulley  mounted  on  the 
driving-shaft,  a  traveling  belt  mounted  on  the 
two  pulleys,  a  second  driving-shaft  mounted 
on  the  frame,  a  pair  of  grading-rods  extend- 
ing longitudinally  of  said  belt,  each  rod  lying  13 
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ear  and  spaced  slightly  above  the  belt,  each 
jd  being  inclined,  a  pair  of  pulleys  on  the 
teond  driving-shaft,  a  pulley  on  the  rear  end 
f  each  grading-rod,  a  bolt  connecting  each  of 
lid  pulleys  with  pulleys  on  the  second  driv- 
ig-shaft,  an  auxiliary  conveyer  comprising  a 
air  of  pulleys  and  a  belt  connecting  said  pul- 
sys,  said  auxiliary  conveyer  lying  parallel  to 
lid  conveyer-belt,  bins  arranged  along  each 
ide  of  the  conveyer-belt,  guards  in  front  of 
ach  bin,  a  guard  embracing  a  plate  offset  to 
orm  two  parallel  planes,  a  plurality  of 
rackets,  a  bracket  being  mounted  on  the  edge 
each   leaf,   an   inclined   deflector-plate   hav- 


ing a  perforated  lug,  said  lug  being  mounted  15 
on   a   bracket,   the   plane   of   said   plate   being 
parallel   to    the    offset    angular-portion    of    the 
guard    near    which    said    deflector-plate    is    at 
tached. 

In  testimony  whereof  I  have  signed  my  name  20 
to  this  specification,  in  the  presence  of  two  sub- 
scribing   witnesses,    at    Los    Angeles,    in    the 
county   of  Los  Angeles   and   State   of   Califor- 
nia   this  7th  day  of  January,  1903. 

THOMAS  STRAIN. 
Witnesses: 

George  T.  Hackle y, 
Julia   Town  send. 


[Endorsed] :  Stebler  vs.  Porterville  Cit.  Assn. 
No.  A-44,  N.  D.  Compls.  Exhibit  No.  3.  Filed 
July  11,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By 
Leslie  S.  Colyer,  Deputy  Clerk.     [606] 
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[Endorsed] .-  Stebler  vs.  Porterville  Cit.  Assn. 
No.  A-44,  N.  D.  Compls.  Exhibit  No.  4.  Filed 
July  11,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Les- 
lie S.  Colyer,  Deputy  Clerk. 
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[Endorsed]:  Stebler  vs.  Porterville  Cit.  Assn. 
No.  A-A4,  N.  D.  Compls.  Exhibit  No.  5.  Filed 
July  11,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Les- 
lie S.  Colyer,  Deputy  Clerk. 
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[Endorsed] :  Stebler  vs.  Porterville  Cit.  Assn. 
No.  A-44,  N.  D.  Compls.  Exhibit  No.  6.  Filed 
July  11,  1916.  Wm.  M.  Van  Dvke,  Clerk.  By  Les- 
lie S.  Colyer,  Deputy  Clerk. 
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[Endorsed]:  Stebler  vs.  Porterville  Cit.  Assn. 
No.  A-44,  N.  D.  Compls.  Exhibit  No.  7.  Filed 
July  11,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Les- 
lie S.  Colyer,  Deputy  Clerk. 
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[Endorsed]:  Stebler  vs.  Porterville  Cit.  Assn. 
No.  A-44,  N.  D.  Compls.  Exhibit  No.  8.  Filed 
July  11, 1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Les- 
lie S.  Colyer,  Deputy  Clerk. 
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Complainant's  Exhibit  No.  9^ — Correspondence,  John 

A.  MiUigan  to  Fred  Stebler. 
Peter  Ting,  John  A.  Milligan, 

President.  Secretary  and  Manager. 

PORTERVILLE  CITRUS  ASSOCIATION. 

Growers  and  Packers  of 

ORANGES,  LEMONS  AND  GRAPE  FRUIT. 

An  Association  of  the  Tulare  County  District  of  the 
California  Fruit  Growers  Exchange. 

Packing  Houses  at  Porterville  and  Ponca. 
Brands :  Directors : 

Porterville 's  Best  P.  Ting,  President. 

Forget-me-not  C.  E.  Lewis. 

Tulip  E.  O.  Giddings. 

Oak  Leaf  W.  V.  Hutcheson. 

Full  Value  W.L.Ross. 

W.  P.  Bartlett. 

We  use  Exchange  H.  C.  Carr. 

Cipher  Codes.  John  H.  Orr. 

C.  E.  Robin. 

Porterville,  Calif.,  Aug.  16,  1915.     191 
Fred  Stebler, 

California  Iron  Works, 
Riverside,  California. 
Dear  Sir:     I  returned  from  the  City  Saturday 
Evening.     I  managed  to  get  the  Board  of  the  Pack- 
ing House  Co.  together  today  so  as  to  consider  the 
matter  of  the  New  Equipment  and  the  Bids  on  the 
same.     I  give  herewith  a  copy  of  the  resolution 
deciding  the  matter. 
''Moved  by  Brey  and  seconded  by  Orr  that  we  au- 
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thorize  the  Secretary  and  Manager — Mr.  Milligan — 
to  enter  into  a  contract  in  proper  form,  with  Mr. 
Geo.  D.  Parker  of  the  Parker  Machine  Works  of 
Riverside,  Calif,  for  the  installation  of  an  equip- 
ment for  our  Packing  Houses  as  outlined  in  the 
plans  submitted  and  according  to  the  specifications 
relating  thereto  and  as  a  part  of  the  same ;  and  upon 
the  terms  quoted." 

This  motion  was  unanimously  adopted. 

I  am  returning  to  you  as  per  agreement  the  plans 
you  furnished.  I  may  say  that  the  uncertainty  as 
to  the  use  of  old  material  in  your  proposition  did 
not  commend  it  to  the  Board.  And  another  thing 
with  the  equipment  as  per  your  plan  is  that  there  is 
not  enough  room  to  allow  for  a  satisfactory  system 
of  sorting  tables.     Takes  up  too  much  room. 

Mr.  Parker  is  perfectly  willing  to  give  us  the 
privilege  [G12]  to  select  any  Sizer  we  may  choose. 
We  expect  however  to  instal  his  new  Sizer. 

Yours  truly, 
PORTERVILLE  PACKING  HOUSE  CO. 
JOHN  A.  MILLIGAN,  Secy.     [613] 
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Peter  Ting,  John  A.  Milligan, 

President.  Secretary  and  Manager. 

PORTERVILLE  CITRUS  ASSOCIATION. 

Growers  and  Packers  of 

ORANGES,  LEMONS  AND  GRAPE  FRUIT. 

An  Association  of  the  Tulare  County  District  of  the 
California  Fruit  Growers  Exchange. 

Packing  Houses  at  Porterville  and  Ponca. 

Brands :  Directors : 

Porterville 's  Best  P.  Ting,  President. 

Forget-me-not  C.  E.  Lewis. 

Tulip  E.  O.  Giddings. 

Oak  Leaf  W.  V.  Hutcheson. 

Full  Value  W.  L.  Ross. 

W.  P.  Bartlett. 

We  use  Exchange  H.  C.  Carr. 

Cipher  Codes.  John  H.  Orr. 

C.  E.  Robin. 

Porterville,  Calif.,  Nov.  1,  1915.     191— 

F.  Stebler, 

California  Iron  Works, 

Riverside,  California. 

Dear  Sir:   We  received  a  notice  from  you  some 

days  ago  concerning  the  installation  in  our  packing 

house  of  a  dryer  by  Mr.  Parker.     In  this  you  claim 

that  this  infringes  on  certain  of  your  rights  and  that 

suit  is  to  be  filed  against  the  same. 

We  also  received  today  a  notice  from  presumably 

your  attorneys  concerning  suit  to  be  begun  against 

Parker 

yeft  in  the  matter  of  the  new  sizers,  to  which  we 
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are  to  be  made  a  party,  unless  we  dismantle  and  dis- 
continue the  use  of  these  sizers.  The  time  limit  be- 
ing set  as  Nov.  2, 1915. 

We  have  answered  this  notice  from  yolir  Attor- 
neys and  doubtless  they  will  convey  to  you  the  sub- 
stance thereof. 

We  regret  that  you  and  Parker  have  so  much 
trouble  in  keeping  your  interests  separated  to  your 
mutual  advantage.  As  packing  house  people  we 
would  be  glad  to  help  you  both  in  any  way  we  can. 
If  there  is  no  other  way  for  you  to  settle  your  dif- 
ficulties than  fighting  in  the  courts  of  course  we  can 
do  nothing  but  look  on  as  interested  spectators.  But 
as  to  our  business  matters  in  the  using  of  the  ma- 
chinery available  for  the  most  advanced  packing 
house  equipment  we  are  after  the  latest  and  the  best. 
It  is  for  us  to  require  absolute  protection  against 
loss  or  interference  in  our  packing  operations  which- 
ever way  these  cases  may  [614]  be  decided.  If 
the  goods  we  have  contracted  for  from  Mr.  Parker 
do  not  belong  to  him,  or  any  part  thereof  are  not  his, 
we  will  expect  him  to  meet  all  claims  and  clear  the 
title  to  us  or  we  will  meet  the  claims  ourselves  and 
deduct  the  amount  involved  from  his  account. 

As  to  the  time  limit  of  one  day  to  obey  the  man- 
date of  your  attorneys  we  certainly  have  a  right  to 
look  upon  it  as  not  only  a  bluff  but  one  of  special 
variety.  In  the  first  place  the  only  way  to  stop  in- 
stallation ^  or  use  would  be  the  securing  of  an  in- 
junction. In  such  case  we  would  have  a  right  to  a 
hearing.  It  will  not  pay  you  to  antogonize  too  much 
the  packing  house  people  as  they  will  not  submit  to 
being  forced  too  much. 
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I  know  you  have  lost  out  in  this  district  and  will 
lose  out  more  as  the  result  of  your  attitude  toward 
us. 

Hoping  that  these  matters  may  all  be  adjusted 
satisfactorily  to  all  concerned  soon. 

We  are  Truly  Yours, 
PORTERVILLE  CITRUS  ASSN. 
JOHN  A.  MILLIGAN,  Secy.  &  Mgr. 
(In  pencil)  :  Please  return,  Stebler.     [©15] 

Peter  Ting,  John  A.  Milligan, 

President.  Secretary  and  Manager. 

PORTERVILLE  CITRUS  ASSOCIATION. 

Growers  and  Packers  of 

ORANGES,  LEMONS  AND  GRAPE  FRUIT. 

An  Association  of  the  Tulare  County  District  of  the 
California  Fruit  Growers'  Exchange. 

Packing-Houses  at  Porterville  and  Ponca. 

Brands :  Directors : 

Porterville 's  Best  P.  Ting,  President. 

Forget-me-not  C.  E.  Lewis. 

Tulip  E.  O.  Giddings. 

Oak  Leaf  W.  V.  Hutcheson. 

Full  Value  W.  L.  Ross. 

W.  P.  Bartlett. 

We  use  Exhange  H.  C.  Carr. 

Cipher  Codes.  John  H.  Orr. 

C.  E.  Robin. 
Porterville,  Calif.,  Nov.  6.  1915.     191—. 
Fred  Stebler, 

Cal.  Iron  Works, 
Riverside,  Cal. 
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Dear  Sir;  Your  favor  received.  After  reading  it 
over  carefully  with  a  view  to  become  familiar  with 
its  import,  the  first  thing  I  did  was  to  look  over  my 
letter  to  you  of  date — Nov.  1st,  to  see  what  there  was 
therein  to  occasion  the  venom  of  your  reply.  I  have 
gone  over  it  item  by  item  and  tried  to  see  each  view 
point  that  might  be  taken.  After  doing  so  I  cannot 
but  assert  that  there  is  nothing  in  my  letter  to  justify 
the  views  you  have  taken. 

In  the  first  place,  I  want  to  reaffirm  what  I  said  in 
my  letter  referr<i  to.  In  doing  this  it  is  necessary 
for  me  to  refer  to  the  several  parts  of  the  letter. 

First : — My  acknowledgment  of  the  receipt  of  the 
notice  from  your  Attorneys  and  also  one  from  your- 
self, on  a  different  matter,  was,  I  claim,  in  good  form. 
I  do  not  think  that  I  was  called  upon  to  state  to  you 
the  nature  of  the  answer  made  thereto.  You  can  get 
this  from  your  Lawyers.  I  submit  therefore  that 
my  letter  in  this  part  was  all  right. 

Second: — With  regard  to  the  reference  concern- 
ing who  are  to  be  made  parties  to  the  suit,  that  you 
claim  we  are  in  error  about,  my  letter  states  the  case 
as  given  in  the  notice,  and  we  made  no  mistake,  for 
we  well  understood  that  action  would  be  brought 
against  us.  Your  Attorneys  could  not  fail  to  see 
from  our  answer  to  their  notice  that  we  were  cog- 
nizant of  this  fact.  [616]  Your  information  there- 
fore is  no  surprise.  This  has  been  your  method  here- 
tofore and  we  knew  we  were  still  having  to  reckon 
with  Mr.  Stebler.  I  insist  again  that  my  report  and 
answer  was  proper. 

Third : — The  expressions  of  regret  concerning  the 
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troubles  between  you  and  Mr.  Parker  which  I  offered, 
is  perfectly  legitimate.  Why  should  we  not  regret 
these  circumstances  and  so  express  ourselves.  If  I 
am  to  judge  of  the  sentiments  of  people  from  their 
voluntary  expression  of  opinion,  I  think  I  can  speak 
for  many  of  the  packing-house  people  when  I  say  that 
we  have  reason  to  regret  the  fact  that  those  who  are 
in  the  manufacturing  business  cannot  so  harmonize 
their  interests  as  to  make  it  possible  for  us  to  get 
the  very  best  goods  there  are  in  the  market,  or  that 
can  be  made  available  for  use  without  being  threat- 
ened and  bulldozed  and  placed  at  the  risk  of  possible 
delay  in  our  packing  interests  through  litigation. 
It  matters  not  to  us  whether  we  pay  Parker  or  Steb- 
ler,  or  in  addition  to  paying  the  cash  value  of  the 
article,  we  have  to  pay  a  royalty  to  one  or  the  other, 
providing  we  get  what  we  wish  and  the  article  gives 
us  the  service.  I  repeat,  therefore,  that  it  is  our 
business  to  go  after  the  latest  and  best.  If  there 
arises  trouble  between  those  w^ho  are  furnishing  us 
equipment,  or  any  part  thereof,  we  certainly  are 
willing  to  help  toward  any  amicable  adjustment,  if 
thereby  we  can  secure  the  best  by  paying  for  it  to 
those  who  have  the  right  to  make  the  charge,  or,  even 
paying  tribute  to  those  whose  claims  demand  it.  I 
think  I  am  right  therefore  in  saying  that  we  are  in- 
terested speculators  in  any  conflict  of  claims  pend- 
ing settlement  in  the  courts.  So  there  was  no  sar- 
casm in  this  part  of  my  letter.  The  letter  will  bear 
analysis  and  there  is  nothing  contained  therein  to 
justify  you  in  the  statement— "that  we  are  appro- 
priating something  that  does  not  belong  to  us." 
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Fourth. — In  the  matter  of  our  requiring  protec- 
tion from  those  who  install  our  equipment  for  us,  to 
which  my  letter  refers  as  the  clearing  of  title,  this 
means  just  exactly  what  was  intended  and  what  you 
know  I  required  of  you  and  Mr.  Stamm  when  you 
figured  on  our  equipment,  the  same  as  in  the  case 
of  Mr.  Parker.  This  was  a  [617]  guarantee  of 
protection  against  loss  from  litigation  and  expense 
of  same  as  w^ell  as  a  guarantee  on  efficiency  and  ma- 
terial and  workmanship.  We  think  we  had  the  right 
to  do  this  and  we  think  we  have  the  right  to  seriously 
doubt  that  any  court  will  go  so  far  as  to  say  that  the 
packing-houses  will  all  of  them  henceforth  use  only 
the  Stebler  sizers. 

We  anticipated  that  there  might  be  litigation  and 
in  such  case,  or  any  contingencies  involved,  we  en- 
deavored to  protect  ourselves.  If  the  courts  should 
decide  that  the  new  Parker  sizer  is  an  infringement 
on  the  Stebler  and  fixes  an  indemnity  Parker  will 
have  to  pay  the  same,  or  if  the  courts  say  that  Par- 
ker's new  sizer  cannot  be  used  then  Parker  will  have 
to  furnish  us  with  two  new  sizers.  And  Mr.  Parker 
was  man  enough  to  assure  us  that  in  (note  this)  (in 
ink)  such  case  he  would  furnish  the  Stebler  sizers 
if  we  wished  them.  Therefore  I  again  insist  that 
my  letter  was  fair  enough  in  stating  the  case.  And 
we  are  doing  you  no  wrong. 

Fifth. — On  the  matter  of  the  one  day  limit  which 
might  at  first  seem  to  justify  you  in  your  criticism 
of  my  apparent  forgetfuUness.  I  want  to  say  that 
my  characterization  of  it  as  a  special  variety  of  bluff 
is  no  misnomer.     You  must  have  known  and  your 
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attorneys  should  have  known  that  the  sizers  were 
not  in  use  but  in  process  of  being  installed  and  to 
dismantle  the  same  in  the  time  specified  was  an  im- 
possibility. If  it  was  not  a  bluff,  therefore,  any  other 
term  used  might  have  reflected  on  the  intelligence 
of  those  who  designed  the  requirement.  I  used  the 
word  blu/  because  you  had  used  it  in  your  letter  to 
me.  If  we  had  been  frightened  into  an  attempted 
compliance  with  the  demand,  it  certainly  would  have 
been  a  bluff  all  right. 

You  speak  as  if  we  did  not  take  the  notice  seri- 
ously. We  did  take  it  seriously  and  made  answer 
without  changing  our  opinion  as  to  character  of  of 
the  one  day  notice.  As  to  former  notices  you  gave, 
they  were  in  the  form  of  warnings  from  your  view 
point  [618]  and  from  ours  they  were  considered 
as  threats,  but  in  neither  case  did  they  prove  any- 
thing as  to  whether  the  new  sizer  of  Parker  was  an 
infringement  of  your  rights  and  that  is  the  one  ques- 
tion that  has  to  be  settled  and  in  which  we  are  inter- 
ested. 

Sixth. — My  suggestion  in  the  words:  *'It  will  not 
pay  you  to  antagonize  too  much  the  packing-house 
people  as  they  will  not  submit  to  being  forced."  is 
evidently  misinterpreted  by  you.  This  was  intended 
as  a  friendly  word  and  as  such  I  repeat  it  with  the 
additional  emphasis  that  is  given  in  the  light  of  your 
letter.  You  have  a  perfect  right  to  the  use  of  your 
patents  and  protection  against  infringement  by  any- 
one. This  fact  we  have  recognized  in  our  require- 
ments from  Mr.  Parker.  We,  however  recognize 
our  own  rights  of  choice  in  selecting  what  we  thought 
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was  best  for  us,  considered  in  relation  to  our  needs. 
If  what  we  have  selected  belongs  to  you  instead  of 
Mr.  Parker  as  you  claim,  then  we  are  interested  in 
having  the  courts  decide  this,  and  in  such  a  case, 
as  we  have  already  intimated,  Mr.  Parker  will  have 
to  recognize  your  rights  and  protect  us.  There  is 
nothing  wrong  about  this  as  far  as  I  can  see  and  we 
are  not  worrying  over  the  pending  trial.  Go  ahead : 
we  are  interested  spectators  even  though  we  may  be 
dragged  into  court  because  we  are  the  innocent  pur- 
chasers of  goods  over  which  you  and  Parker  are 
fighting.  We  are  not  afraid  of  any  action  in  the 
courts  against  us  because  we  have  refused  to  be  in- 
fluenced by  your  system  of  bulldozing.  We  have 
not  stolen  anything  nor  in  any  way  taken  advantage 
of  anyone  and  your  abuse  of  us  in  your  letter  cannot 
injure  us  but  it  certainly  puts  you  in  a  very  unen- 
viable light.     There  is  no  need  of  this. 

You  are  in  business  and  we  will  doubtless  need 
many  of  the  supplies  you  only  can  furnish.  But 
that  is  no  reason  why  we  should  not  select  the  goods 
of  others  if  they  suit  us  better.  If  these  goods  can- 
not be  delivered  to  us  owing  to  you  having  strings 
on  them  then  it  is  up  to  the  parties  who  propose  to 
furnish  these  goods  to  look  after  the  strings.     [619] 

Your  letter  of  July  ^&  27th  last  and  also  one  of 
Aug.  17th,  as  well  as  conversations  with  me  in  this 
office — all  of  these  before  the  contract  was  let,  were 
calculated  to  impress  on  one  the  feeling  that  you  were 
using  pressure  to  force  us  to  the  putting  in  of  your 
machinery,  exclusively,  or  the  machinery  in  which 
you  were  interested.     I  do  claim  that  this  policy 
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creates  antagonism.  Not  to  do  you  injury  in  any 
positive  way  but  to  as  far  as  possible  have  no  business 
dealings.  Despite  this,  if  your  equipment  had  been 
best  suited  to  our  needs  and  to  fit  in  to  the  space 
available  and  the  price  had  been  right  we  would 
probably  have  given  you  the  contract.  It  was  not 
prejudice  or  malice  as  you  insinuate,  but  facts  and 
figures  that  lost  you  the  contract  with  us.  Again 
I  say :  go  ahead  and  have  the  matter  decided  legally 
as  to  whether  the  new  sizer  by  Parker  is  an  infringe- 
ment on  your  rights.  We  are  interested  in  having 
this  done  and  in  this  attitude  Ave  are  as  much  your 
friends  as  we  are  Mr.  Parker 's  friends. 

Now  as  to  the  charges  you  make  against  me  per- 
sonally I  will  say  this  that  you  are  absolutely  mis- 
taken and  have  no  warrant  for  the  conclusions  to 
which  you  come  as  expressed  in  your  letter.  A  letter 
which  if  you  had  taken  time  to  think  over  and  real- 
ize its  character  you  probably  would  not  have  written 
it.  You  imagine  that  I  have  done  you  an  injury, 
but  if  the  future  teaches  us  anything  it  is  more  likely 
to  teach  you  the  folly  of  trying  to  force  people  to  do 
business  with  you  in  an  undue  manner  than  it  will 
teach  us  not  to  cross  the  path  of  Fred  Stebler.  I 
have  not  injured  you  in  any  way.  You  have  been 
injuring  yourself  and  are  likely  to  do  yourself  more 
injury  in  the  future,  if  this  letter  is  a  sample  of  what 
you  give  those  who  for  whatever  reason  fail  to  give 
you  their  business. 

If  you  had  been  as  willing  as  Parker  was  to  install 
for  us  any  machinery  we  might  select    that    was 
adapted  to  our  needs  and  that  was  possible  in  re- 
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lation  to  our  floor  space  and  had  the  price  [620] 
been  satisfactory  you  would  have  had  as  good  a 
chance  as  Parker  to  get  the  contract.  I  certainly 
could  have  done  a  great  deal  more  for  you  under 
those  circumstances. 

I  can  assure  you  that  as  far  as  I  am  concerned, 
there  will  be  nothing  put  in  the  way  of  your  doing 
all  the  business  in  this  district  in  the  future  that  is 
possible.  I  expect  to  do  business  with  you  myself. 
\We  need  your  goods  and  are  not  prejudiced  against 
them  particularly.  They  have  been  so  far  the  best 
we  could  get.  But  if  there  is  any  better  available  do 
not  blame  us  for  trying  to  get  that.  The  new  sizer 
of  Parker's  gives  promise  of  being  much  better. 
This  of  course  has  to  be  proven  by  actual  use.  It 
seems  to  be  a  wholly  different  proposition  from  yours 
and  for  particular  use  is  much  the  more  desirable, 
if  it  proves  a  success.  If  he  infringes  on  your  rights 
in  its  construction  that  is  for  you  and  he  to  decide. 
Or  rather  for  the  courts  to  settle.  If  this  sizer  is  a 
success  and  we  cannot  get  it  from  Parker  because 
it  is  yours  then  we  will  want  it  from  you. 

Will  the  courts  sustain  you  in  the  position  that 
we  cannot  have  the  machine  we  want  ? 

As  far  as  I  am  concerned,  if  any  machine  is  in- 
vented or  any  improvement  is  added  to  any  machine 
that  will  be  of  advantage  to  the  industry  with  which 
I  am  connected  I  will  hold  myself  free  to  promote 
it  whoever  may  be  the  inventor.  Of  course  always 
with  due  regard  for  the  rights  of  others. 

You  and  I  certainly  can  remain  as  friends  on  these 
terms  and  neither  of  us  need  worry  over  trying  to 
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run  either  "the  territory  of  Tulare  Co.  or  the  "uni- 
verse/' Nor  will  there  be  any  danger  of  your  going 
to  the  "almshouse"  because  of  "incompetency"  or 
me  going  to  the  Penitentiary  because  I  have  "Will- 
fully and  maliciously  appropriated  without  regard 
to  equity  the  property  of  another."     [621] 

Trusting  sincerely  that  the  pending  litigation  may 
soon  clearly  define  your  rights  and  those  of  Mr.  Par- 
ker in  relation  to  the  New  Sizer, — ^which  by  the  way 
is  a  dandy  as  far  as  appearances  go, — so  that  in  case 
it  proves  a  success  we  may  continue  the  use  of  it. 
These  sizers  are  adapted  to  our  house  whereas  yours 
are  not. 

I  think  you  and  I  can  afford  to  be  friends  and  both 
of  us  be  men. 

Truly  Yours 
PORTERVILLE  CITRUS  ASSN. 
JOHN  A.  MILLIGAN,  Secy.  &  Mgr. 

[Endorsed]  :  Stebler  vs.  Porterville  Cit.  Assn.  et 
al.  No.  A-^,  N.  D.  Compls.  Exhibit  No.  9.  Filed 
July  11, 1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Leslie 
S.  Colyer,  Deputy  Clerk.     [622] 
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Complainant 's  Exhibit  No.  10. 
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Complainant's  Exhibit  No.  11 — Letter,  October  12, 
191 — ,  John  A.  Milligan  to  Lyon  &  Hackley. 

Brands :  Directors : 

Forget-me-not  J.  A.  Milligan,  President 

Tulip  A.  Chalmers,  Vice-President. 

Oak  Leaf  W.  L.  Ross 

Full  Value  H.  C.  Carr 

C.  A.  Davidson 
We  use  Exchange         H.  A.  Frame 
Cipher  Codes.  E.  O.  Giddings 

F.  L.  Kennedy,  Sec  'y  and  Mgr. 

An  Association  of  the  Tulare  County  District  of  the 
California  Fruit  Grower's  Exchange. 

PORTERVILLE  CITRUS  ASSOCIATION. 

Growers  and  Packers  of 

ORANGES,  LEMONS  AND  GRAPE  FRUIT 

Porterville,  California,  Oct.  12th,  191 — . 

Lyon  &  Hackley, 
Los  Angeles, 
Calif. 

Sirs :  Your  letter  of  the  9th  inst.  received.  Our 
Manager  Mr.  Kennedy  is  at  present  in  the  south. 
In  answering  for  him,  I  would  say  that  your  in- 
formation concerning  the  Porterville  Citrus  Asso- 
ciation being  responsible  for  any  infringement  upon 
the  rights  of  Mr.  Stebler  is  in  error.  We  have  no 
machinery  in  our  houses  at  Porterville  that  can  be 
affected. 

With  regard  to  the  Piano  Packing-House  Co.  and 
the  Boydston  House  at  Worth,  in  whose  houses  we 
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pack  fruit,  if  there  is  an  infringement  there,  as 
evidently  there  is,  the  matter  will  be  attended  to  at 
once.  Nothing  has  been  done  here  for  the  reason 
that  the  matter  was  in  the  hands  of  the  attowrneys 
at  Los  Angeles  who  were  to  effect  a  settlement. 

Please  let  me  know  at  once  the  basis  of  the  satis- 
factory adjustment  you  propose.  As  we  are  to  use 
the  machinery  of  the  Piano  House  we  are  interested 
of  course  to  see  that  the  thing  is  attended  to 
promptly. 

Truly  Yours 
THE  PORTERVILLE   CITRUS  ASS. 
JOHN  A.  MILLIGAN, 
Ast.  Mgr. 
Rec.  &  Ans.  10/13/11 
LYON.     [624] 

[Endorsed] :  Stebler  vs.  Porterville  Cit.  Assn. 
No.A-44,N.  D.  Compls.  Exhibit  No.  n.  Filed  July 
13,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Leslie  S. 
Colyer,  Deputy  Clerk.     [625] 


Complainant's  Exhibit  No.  12— Postal  Card,  J.  A. 
Milligan  to  Lyon  &  Hackley. 

POST  CARD. 

This  side  of  Card  is  for  Address  only.        Ic  postage 


stamp. 


LYON  AND  HACKLEY, 

Merchants  Trust  Bldg., 

207  So.  Broadway, 

Los  Angeles,  Cal. 
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(Reverse  side.) 

Porterville,  Cal.,  Oct.  15,  1911. 
Lyon  &  Hackley, 

Los  Angeles,  Cal. 
Oentlemen :    I  interviewed  a  representative  of  the 
Board  of  the  Piano  Packing  House  Co.,  to  day.    He 
informs    me  that  the  amt   due  Stebler  will  be  for- 
warded to  you  at  once. 

Truly  yours, 
PORTERVILLE  CITRUS  ASSN. 
By  J.  A.  MILLIGAN. 

[Endorsed] :  Stebler  vs.  Porterville  Cit.  Assn. 
No.  A-44,  N.  D.  Compls.  Exhibit  12.  Filed  July  13, 
1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Leslie  S. 
Colyer,  Deputy  Clerk.     [626] 


Complainant's  Exhibit  No.  13  —  Letters  Patent  of 
Frank  N.  Ellithorpe  for  Improvement  in  Ma- 
chines for  Sorting  and  G-rading  Fruit,  etc. 

UNITED  STATES   OF  AMERICA. 
DEPARTMENT  OF  THE  INTERIOR, 
UNITED  STATES  PATENT  OFFICE. 

To  All  to  Whom  These  Presents  Shall  Come,  Greet- 
ing: 
THIS  IS  TO  CERTIFY  that  the  annexed  is  a 
true  copy  from  the  Records  of  this  Office  of  the  Let- 
ters Patent  of 

Frank  N.  Ellithorpe, 
Number  527,953,  Granted  October  23, 1894. 

for 
Improvements  in  Machines  for  Sorting  or  Grading 

Fruit,  &c. 
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IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  caused  the  seal  of  the  Patent  Office 
to  be  affixed  at  the  City  of  Washington,  this  6th  day 
of  October,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  ten  and  of  the  Independence  of  the 
United  States  of  America  the  one  hundred  and 
thirty-fifth. 

[Seal]  F.  A.  TENNANT, 

Assistant  Commissioner  of  Patents.     [627] 

No.  527,953. 
THE  UNITED  STATES  OP  AMERICA, 

To  All  to  Whom  These  Presents  Shall  Come : 

Whereas  Frank  N.  Ellithorpe  of 
Peachton,  Ohio, 
has  presented  to  the  Commissioner  of  Patents  a  peti- 
tion praying  for  the  grant  of  Letters  Patent  for  an 
alleged  new  and  useful  improvement  in 

Machines  for  Sorting  or  Orading  Fruit  &c., 
a  description  of  which  invention  is  contained  in  the 
specification  of  which  a  copy  is  hereunto  annexed 
and  made  a  part  hereof,  and  has  complied  with  the 
various  requirements  of  law  in  such  cases  made  and 
provided;  and 

Whereas  upon  due  examination  made  the  said 
claimant  is  adjudged  to  be  justly  entitled  to  a  patent 
under  the  law; 

Now  therefore  these  Letters  Patent  are  to  grant 
unto  the  said 

Frank  N.  Ellithorpe 
his  heirs  or  assigns  for  the  term  of  seventeen  years 
from  the  twenty-third  day  of  October,  one  thousand 
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eight  hundred  and  ninety-four,  the  exclusive  right 
to  make,  use  and  vend  the  said  invention  throughout 
the  United  States  and  the  Territories  thereof. 

In  testimony  whereof  I  have  hereunto  set  my  hand 
and  caused  the  seal  of  the  Patent  Office  to  be  afl&xed, 
at  the  City  of  Washington,  this  twenty-third  day  of 
October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-four,  and  of  the  Independence 
of  the  United  States  of  America  the  one  hundred 
and  nineteenth. 

[Seal]  JNO.  M.  REYNOLDS, 

Assistant  Secretary  of  the  Interior. 
Countersigned : 

JOHN  S.  SEYMOUR, 

Commissioner  of  Patents. 
A.  M.  M. 

ccm     [628] 

[THOSE  PORTIONS  OF  THIS  EXHIBIT 
WHICH  ARE  DUPLICATED  IN  DEFEND^ 
ANT'S  EXHIBIT  I  ARE  OMITTED  HERE- 
FROM.]    [629] 

[Endorsed]:  207,  N.  D.  Stebler  v.  Pioneer  Fruit 
Co.  Defts.  Exhibit  23.  Filed  June  29th,  1911.  Wm. 
M.  Van  Dyke,  Clerk.  Stebler  vs.  Porterville  Citrus 
Assn.  No.  A-44,  N.  D.  Compls.  Exhibit  No.  13. 
Filed  July  14, 1916.  Wm.  M.  Van  Dyke,  Clerk.  By; 
Leslie  S.  Colyer,  Deputy  Clerk.     [630] 
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Complainant's  Exhibit  No.  14 — Letters  Patent  of 
Thomas  Strain  for  Improvement  in  Fruit 
Graders. 

UNITED  STATES  OP  AMERICA, 
DEPARTMENT  OP  THE  INTERIOR, 
UNITED  STATES  PATENT  OPPICE. 

To  All  to  Whom  These  Presents  Shall  Come,  Greet- 
ing: 
THIS  IS  TO  CERTIFY  that  the  annexed  is  a  true 
copy  from  the  Records  of  this  Office  of  the  Letters 
Patent  of 

Thomas  Strain, 
Number  775,015,  Granted  November  15,  1904, 

for 
Improvement  in  Fruit-Graders. 

IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  caused  the  seal  of  the  Patent  Office 
to  be  affixed  at  the  City  of  Washington,  this  6th  day  of 
October,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  ten,  and  of  the  Independence  of  the 
United  States  of  America,  the  one  hundred  and 
thirty-fifth. 

[Seal]  F.  A.  TENNANT, 

Assistant  Commissioner  of  Patents.     [631] 

No.  775,015 

THE  UNITED  STATES  OF  AMERICA. 

To  All  to  Whom  These  Presents  Shall  Come : 
Whereas  Thomas  Strain,  of 

Placentia,  California, 
has  presented  to  the  Commissioner  of  Patents  a  peti- 
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tion  praying  for  the  grant  of  Letters  Patent  for  an 
alleged  new  and  useful  improvement  in 

Fruit-Graders, 
a  description  of  which  invention  is  contained  in  the 
specification  of  which  a  copy  is  hereto  annexed  and 
made  a  part  hereof,  and  has  complied  with  the  various 
requirements  of  law  in  such  cases  made  and  provided  ; 
and 

Whereas  upon  due  examination  made  the  said 
claimant  is  adjudged  to  be  justly  entitled  to  a  patent 
under  the  law ; 

Now  therefore  these  Letters  Patent  are  to  grant 
imto  the  said 

Thomas  Strain, 
his  heirs  or  assigns  for  the  term  of  seventeen  years 
from  the  fifteenth  day  of  November,  one  thousand 
nine  hundred  and  four,  the  exclusive  right  to  make, 
use,  and  vend  the  said  invention  throughout  the 
United  States  and  the  Territories  thereof 

IN  TESTLMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  caused  the  seal  of  the  Patent  Office 
to  be  affixed  at  the  City  of  Washington,  this  fifteenth 
day  of  November,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  four  and  of  the  Independence 
of  the  United  States  of  America  the  one  hundred  and 
twenty-ninth. 

[Seal]  F.  I.  ALLEN, 

Commissioner  of  Patents.     [632] 
A.  M.  M. 
ccm. 
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[THOSE  PORTIONS  OF  THIS  EXHIBIT 
WHICH  ARE  DUPLICATED  IN  COMPLAIN- 
ANT'S EXHIBIT  No.  3  ARE  OMITTED  HERE- 
FROM.]    [633] 

[Endorsed] :  207,  N.  D.  Stebler  v.  Pioneer  Fruit 
Co.  Defts.  Exhibit  25.  Filed  June  29th,  1911.  Wm. 
M,  Van  Dyke,  Clerk.  Stebler  vs.  Porterville  Cit. 
Assn.  No.  A-44,  N.  D.  Compls.  Exhibit  No.  14. 
Filed  July  15, 1916.  Wm.  M.  Van  Dyke,  Clerk.  By 
Leslie  S.  Colyer,  Deputy  Clerk.     [634] 
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Defendant's  Exhibit   "A"— File   Wrapper   and 
Contents  of  Stebler  Patent. 

Stebler  vs.  Porterville  Cit.  Assn.  No.  A-44,  N.  D. 
Def  ts.  Exhibit  No.  "  A. "  Filed  July  12,  1916.  Wm. 
M.  Van  Dyke,  Clerk.  By  Leslie  S.  Colyer,  Deputy 
Clerk. 

UNITED  STATES  OF  AMERICA, 
Department  of  the  Interior, 
United  States  Patent  Office. 

To  All  to  Whom  These  Presents  Shall  Come,  Greet- 
ing: 
THIS  IS  TO  CERTIFY  that  the  annexed  is  a  true 
copy  from  the  Records  of  this  Office  of  the  File 
Wrapper  and  Contents  in  the  matter  of  the 
Letters  Patent  of 
Fred  Stebler, 
Number  943,799,  Granted  December  21,  1909 

for 
Improvement  in  Distributing  Apparatus. 

IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  caused  the  seal  of  the  Patent  Office 
to  be  affixed  at  the  City  of  Washington,  this  22d  day 
of  June,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  sixteen  and  of  the  Independence  of  the 
United  States  of  America  the  one  hundred  and  forti- 
eth. 

[Seal]  R.  F.  WHITEHEAD, 

Acting  Commissioner  of  Patents. 

(Documentary  Stamp  lOf.  Canceled  Jun.  22, 
1916.)     [636] 
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NUMBER  (SERIES  OP  1900). 

432548  1908  DIV.  25 

(EX'R'S  BOOK)  42-209 

PATENT  No.         943799 
Name — Fred  Stebler. 
of  Riverside. 
County  of 
State  of  California. 
Invention — Distributing  Apparatus. 

ORIGINAL  RENEWED 

Petition                       May  12, 1908  ,  190 

Affidavit                         **      *',1908  ,190 

SpeciJacation                  *'      ",1908  '         ,190 

Drawing  2  Sheets         "      "  ,  1908  ,  190 

Model  or  Specimen  Not  req'd,  190  ,  190 

First  Fee  Cash                        ,  190  ,  190 

"    Cert.  $15.  May  12,1908  ,190 

Appl.  filed  complete      "      "  ,  190' '  ,  190 


> 


Examined— J.  H.  Lightfoot  Oct.  30/09  ^ 

ft  Countersigned — W.  W.  Mortimer,  vl^ 

For  Commissioner       For  Commissioner 
Notice  of  Allowance— Nov.  6,  1909  ,  190 

Cert. 
Final  Fee  Qmk  Dated  Nov.  15      ,  1909  ,  190 

''       ''  Cert.  $20— Nov.  20  ,1909  ,190 

Patented— December  21  ,  1909 

Associate  Attorney — 
Attorney  TOWNSEND,  LYON  &  HACKLEY 
504  Merchants  Trust  Co.  Bldg. 
Los  Angeles, 
2  Cal. 


vs.  Fred  Stebler.  571 

432548  1908  DIV,  25 

Name  Serial  No. 

Patent  No.  Date  of  Patent. 

3         [637] 

CERTIFICATE  OF  DEPOSIT. 
|15.— RECEIVED 

MAY  12,  1908. 

€ 

cheif  clerk,   u.  s.  patent  office. 

Los  Angeles,  May  7,  1908. 
Hon.  Commissioner  of  Patents, 
Washington, 
D.  C. 
Dear  Sir : 

Enclosed  here'with  find  application  papers  of  Fred 
Stebler  for  United  States  Letters  Patent  on  DIS- 
TRIBUTING APPARATUS.     Please  apply  $15.00 
of  the  enclosed  certificate  of  deposit  No.  2945  as  filing 
fee  for  same. 
Kindly  file,  acknowledge  receipt,  and  oblige. 
Very  respectfully, 
TOWNSEND,  LYON  &  HACKLEY. 
H. 
Encs.     [638] 
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Serial  No.  432,548.    Paper  No.  IS- 
MAIL EOOM. 
MAY  12, 1908. 
U.  S.  PATENT  OFFICE. 

PETITION  AND  POWER  OF  ATTORNEY. 

To  the  Hon.  Commissioner  of  Patents : 

Your  petitioner  Fred  Stebler,  a   citizen  of  the 

United  States  residing  at  Riverside,  in  the  County 

of  Riverside,  and  State  of  California,  whose  post 

address 
office   A  is  the  same,  prays  that  letters  patent  may  be 

granted  to  him  for  DISTRIBUTING  APPARA- 
TUS set  forth  in  the  annexed  specification,  and 
he  hereby  appoints  the  firm  of  TOWNSEND,  LYON 
&  HACKLEY  &  KNIGHT  (the  individual  members 
of  which  firm  are  Francis  M.  Townsend,  Frederic? 
S.  Lyon,  George  T.  Hackley  and  Arthur  P. 
Knight),  of  504-7  Merchants  Trust  Company  Build- 
ing, Los  Angeles,  California,  his  attorneys,  with  full 
power  of  substitution  and  revocation,  to  prosecute 
this  application,  to  make  alterations  and  amendments 
therein,  to  receive  the  patent  and  to  transact  all  busi- 
ness in  the  Patent  Office  connected  therewith. 

FRED  STEBLER. 

SPECIFICATION. 

To  All  Whom  it  May  Concern : 

Be  it  known  that  [638]  I,  Fred  Stebler,  a  citi- 
zen of  the  United  States,  residing  at  Riverside,  in 
the  County  of  Riverside  and  State  of  California, 
have  invented  a  certain  new  and  useful  DISTRI- 
BUTING APPARATUS,  of  which  the  following  is  a 
specification : 
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This  invention  relates  to  means  for  carrying  or 
distributing  fruit,  and  is  more  particularly  designed 
for  use  in  connection  with  a  fruit  sizer  or  grader,  and 
has  for  its  general  object  the  provision  of  simple  and 
efficient  means  whereby  the  several  grades  or  sizes  of 
fruits,  such,  for  example,  as  oranges,  may  be  con- 
ducted to  wide  bins  suitable  spaced  along  the  floor 
of  a  packing-house  so  as  to  provide  sufficient  room  at 
the  sides  of  the  bins  for  the  fruit  packers  to  work. 

Another  object  of  the  invention  is  to  provide  a  suit- 
able distributing  apparatus  in  connection  with  a 
short  or  small  grader  or  sizer,  thus  enabling  the  use 
of  a  short  sizer  or  grader  and  still  deliver  the  sepa- 
rated or  sized  fruit  in  bins  of  such  width  as  to  pro- 
vide easy  access  thereto  for  the  packers. 

In  packing  fruit,  such,  for  instance,  as  oranges,  it 
is  very  desirable  to  have  the  sized  or  graded  fruit  de- 
livered in  wide  bins,  so  that  two  or  more  packers  may 
work  at  the  side  of  each  bin,  as  it  has  been  found  that 
where  fruit  is  being  separated  or  graded  it  is  liable 
to  run  mainly  to  two  or  three  different  sizes.  It  is 
much  desired,  therefore,  to  use  wide  bins  which  will 
enable  two,  or  even  more,  packers  to  work  at  the  side 
of  a  given  bin  in  wrapping  the  fruit  in  papers  and 
packing  the  same  in  the  boxes.     [640] 

Heretofore  it  has  been  necessary  either  to  provide 
a  very  large  of  long  grader  or  sizer,  so  as  to  con- 
duct the  several  grades  of  fruit  some  distance  along 
the  grader  before  being  discharged  into  the  bins,  or 
to  utilize  smaller  bins.  A 

Insert  T>/ 

B'  •" 

With  these  and  such  other  objects  in  view 
as  shall  appear  from  the  hereinafter  contained  de- 
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scription  of  the  apparatus  and  its  operation,  the  in- 
vention consists  in  the  provision,  in  connection  with 
a  fruit  sizer  or  grader  such,  for  example,  as  the 
''California  Grader"  of  Letters  Patent  of  the  United 

to  James  Ish 
P«'A         states  A  No.    458,422,    dated    August   25', 

1891,  or  any  other  suitable  grader,  of  a  horizontally 
travelling  conveyor  so  arranged  that  the  conveyor  is 
tilted  sideways  so  as  to  extend  slightly  downward 
from  the  side  of  the  grading  or  sizing  machine,  and 
in  the  provision,  in  connection  with  such  conveyor,  or 
guiding  means  arranged  along  the  conveyor  and  in 
suitable  relation  to  the  several  grading  discharges  of 
the  separating  means  as  to  form  ways  through  which 
the  separated  fruit  is  carried  by  said  conveyor  and 
thereby  delivered  to  suitable  bins  arranged  below  and 
along  such  conveyor. 

The  invention  consists  further  in  the  provision  of 
means  whereby  such  guiding  means  may  be  adjusted 
to  deliver  the  given  grade  or  size  of  fruit,  either  to 
any  particular  portion  of  the  bin  or  to  any  one  of 
several  successive  bins,  so  that  in  case  the  fruit  being 
sized  or  graded  runs  very  heavily  of  a  given  size  or 
grade,  such  fruit  may  be  delivered  into  a  series  of 
bins,  thus  enabling  a  large  number  of  packers  to  have 
ready  access  to  that  size  or  grade  of  fruit  and  handle 
the  fruit  and  pack  the  same  as  rapidly  as  graded  or 
sized.     [641] 

A  further  object  of  the  invention  is  to  provide  in 
connection  with  such  fruit  grader  or  sizer,  and  such 
conveyor  and  guiding  means,  removable  and  adjust- 
able partitions  in  the  bins  so  that  the  width  thereof 
may  be  varied  to  suit  the  requirements. 
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Insert  Further  objects  and  ends  to  be  attained 

will  be  apparent  from  the  construction  and  operation 
of  my  distributing  apparatus  as  hereinafter  de- 
scribed and  shown  in  the  drawings,  wherein  I  have 
shown  one  embodiment  of  the  invention,  it  being  ap- 
parent that  many  modifications  may  be  made  with- 
out departing  from  the  spirit  or  scope  of  the  inven- 
tion. 

The  invention  will  be  more  readily  understood  by 
reference  to  the  accompanying  drawings  forming  a 
part  of  this  specification,  and  in  which — 

Figure  1  is  a  plan  view  of  a  distributing  appara- 
tus embodying  my  invention,  the  same  being  shown 
in  connection  with  a  double  or  two  sided  fruit  grader 
or  sizer,  the  fruit  grader  or  sizer  indicated  in  the 
drawings  being  the  well  known  "California  Grader," 
the  main  features  and  principles  of  which  are  set 
forth  in  the  Ish  Patent  No.  458,422  before  referred 
to,  but,  as  indicated,  instead  of  a  flat  belt,  a  round 
rope  belt  travelling  in  a  groove  is  shown  as  the  same 
has  ordinarily  been  used  in  such  California  Grader ; 
and  the  apparatus  being  duplicated  to  discharge  fruit 
on  both  sides  of  such  double  grader. 

Fig.  2  is  a  side  elevation  of  such  apparatus. 

Fig.  3  is  a  cross  sectional  view  on  the  line  x^-x' 
Fig.  1.     [642] 

Fig.  4  is  a  cross  sectional  view  on  the  line  x* — 
Fig.  1. 

Fig.  5  is  an  enlarged,  detail  view  of  one  of  the 
guiding  means,  showing  the  telescopic  construction 
thereof  and  manner  of  pivoting  the  same  upon  the 
supports  thereof  on  the  frame  of  the  machine. 
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In  the  preferred  form  of  the  invention  and  in  the 

emhodiment  shown  in  the  drawings,  the  fruit  grader 

or  grading 
per  A         y\  ig  mounted  upon  suitable  standards  2  in 

the  ordinary  or  any  preferred  manner,  and  such 
fruit  grader  is  made  up  of  a  longitudinal  divider  3 
provided  with  a  groove  in  which  the  grading  belt  or 
rope  4  travels.  5  (Fig.  3)  indicates  the  grading  rol- 
ler. The  construction  of  this  longitudinal  divider, 
grading  rope  and  grading  roller  is  commonly  known 

to  Robert  Strain 
p®'  ^         in  the  art  and  is  illustrated  in  patent  A  No. 

730,412  of  June  9,  1903,  and  I  have,  therefore,  con- 
sidered it  not  essential  to  more  fully  illustrate  the 
same  in  the  drawings  herein.  A 

Insert  a  / 

As  indicated,  the  grading  rope  4  is  carried 
by  suitable  sheaves  suitable  mounted  and  driven. 
As  shown  in  the  drawings,  two  grading  ropes  and  two 
grading  rollers  5  are  shown  in  the  drawings,  thus 
forming  a  double  or  two  sides  machine.  As  each  side, 
however,  is  simply  a  duplicate  of  the  other,  I  will 
describe  only  one  of  the  two  fruit  distributing 
apparatus,  A  the  [643]  other  being  a  duplicate. 
Insert  A2     ^2  ^^  ^^^^  ^^^^  ^^  ^j^^  frame  of  the  machine 

I  provide  suitable  standards  6  which,  as  shown,  are 
mounted  at  an  incline  or  angle  so  that  the  sheave  7 
carried  thereby  is  mounted  so  as  to  be  inclined  down- 
wardly away  from  the  grading  element.  The  other 
end  of  the  machine  is  provided  with  a  sheave  8  whose 
axis  or  shaft  9  is  arranged  horizontally  in  suitable 
bearings  in  the  standards  2  of  the  frame. 

As  indicated  best  in  Fig.  1  of  the  drawings,  the 
longitudinal  travelling  conveyor  or  belt  lOi  is  carried 
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along  under  the  grading  element  at  such  inclination, 
i.  e.,  inclined  downwardly  away  from  the  gradeway 
formed  by  the  travelling  belt  and  grading  roller,  but 
arranged  under  the  same  so  that  the  fruit  discharged 
from  such  gradeway  falls  onto  the  inclined  travelling 

^  upper  run  of  the 

conveyor.  The  A  belt  or  travelling  con- 
veyor 10  is  supported  throughout  the  length  of  the 
machine  by  a  bed  11  which  extends  at  an  angle  in- 
clined downwardly  from  the  grading  element  toward 
the  bins  the  width  of  the  belt,  and  at  a  point  beyond 
the  length  of  the  grading  element  I  provide  a  hip  11' 
in  this  bed  11  underneath  the  travelling  conveyor 

down 
^^^  '  and  adapted  to  bring  the  conveyor  A  ^ 
into  a  horizontal  position  so  that  the  belt  or  con- 
veyor is  delivered  upon  the  sheave  or  pulley  8  in  a 
horizontal  position  crosswise  of  the  belt,  thus  pro- 
viding for  the  belt  travelling  upon  the  sheaves  7  and  8 
and  preventing  the  same  running  off  therefrom.  At 
distances  along  the  frame  of  the  spparatus,  cor- 
responding to  the  several  grades  or  sizes  of  fruit 
arranged  to  be  discharged  from  the  grading  element, 
I  provide  a  series  of  guiding  means  preferably  made 
up  in  two  sections  12,  13,  the  section  13  being  pivot- 
ally  mounted  upon  suitable  bars  or  studs  14  of  the 
frame  of  the  machine.  The  section  13  is  preferably 
of  such  form  as  to  receive  within  it  the  section  12 
so  that  the  section  12  may  be  drawn  out  or  pushed 
back  within  the  section  13  [644]  so  as  to  bring 
the  end  of  the  guiding  means  at  any  point  along 
the  bin  to  which  it  is  desired  to  deliver  the  given 
grade  of  fruit.    The  front  end  of  the  section  12  of 
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such  guiding  means  is  provided  with  a  socket  in 
which  a  suitable  pin  14'  may  be  placed,  such  pin  be- 
ing also  inserted  in  one  of  the  holes  15  along  the 
edge  of  the  bed  11.  It  is  thus  seen  that  by  extend- 
ing or  contracting  the  telescopic  guiding  means,  the 
point  of  delivery  of  the  fruit  from  the  belt  may  be 
Insert  A3     adjusted  as   desired.     A    Underneath  the 

grading  element  I  arrange  a  canvas  15  upon  which 
the  fruit  from  the  grading  element  is  adapted  to 
drop  or  be  delivered  and  by  which  such  fruit  is 
directed  onto  the  travelHng  conveyor  10.  Where  a 
double  grader  is  used,  this  canvas  preferably  ex- 
tends from  a  point  at  the  inner  edges  of  the  travel- 
ling conveyor  10  over  a  suitable  support  16  arranged 
below  the  longitudinal  divider  3.  Underneath  the 
apparatus  and  extending  out  beyond  the  sides  there- 
of, I  arrange  a  suitable  frame  adapted  to  receive  the 
usual  canvas  false  bottom.  This  frame  is  provided 
with  a  series  of  removable  partitions  17  preferably 
so  arranged  that  the  position  of  the  partitions  may 
be  varied  as  desired  to  provide  fruit  receiving  bins 
positioned  with  respect  to  the  grading  element  as 
desired  and  thus  made  of  adjustable  width  so  that 
bins  for  a  particular  grade  may  be  provided  of  the 
size  corresponding  to  the  run  of  the  fruit. 

As  shown  in  the  drawings,  these  adjustable  parti- 
tions 17  are  provided  with  portions  18  adapted  to  be 
inserted  in  slots  formed  in  the  back  wall  of  the  bin 
frame,  there  being  a  suitable  number  of  such  back 
slots  to  provide  suitable  amount  of  adjustment. 
The  front  ends  of  the  partitions  17  are  provided 
with  a  portion  19  adapted  to  be  inserted  in  slots  20 
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on  the  front  wall  of  the  bin  frame.  Preferably  the 
removable  partitions  are  held  in  place  by  a  strip  21 
lying  upon  the  front  wall  of  the  [645]  bin  frame 
and  secured  in  any  suitable  manner.  The  conveyors 
10  are  driven  by  driving  one  of  the  pulleys  or 
sheaves  7,  8  in  the  ordinary  or  any  preferred  manner 
such,  for  instances,  as  pulley  or  sheave  22  from  which 
a  belt  may  pass  to  any  suitable  source  of  power. 

Insert 

In  operation  the  fruit  being  discharged  from  the 
grading  element  onto  the  canvas  15  rolls  onto  the 
travelling  conveyor  between  two  of  the  adjustable 
guiding  means  which  form  a  trough  for  the  travel  of 
the  fruit.  As  the  conveyor  is  inclined  downwardly 
from  the  grading  element  and  toward  the  bins,  the 
longitudinal  movement  of  the  belt,  assisted  by 
gravity,  carries  the  fruit  through  such  trough  and 
discharges  the  same  at  the  end  of  the  guiding  ele- 
ment. It  is  readily  seen  that  by  this  arrangement 
the  fruit  may  be  delivered  to  any  portion  of  the  bin 
as  desired,  and  wide  bins  may  be  used  so  that  a  large 
number  of  packers  may  work  at  any  one  bin.     [646] 

Insert 
C 
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Earing  described  my  invention,  I  clalm:- 
1.  A  distributing  apparatus  comprising  a  horizontally 
traTalllng  conysyor,  and  gudlng  means  arranged  along  the  con- 
Tflyor  forming  chutes  to  guide  the  fruit  to  the  portion  of  the 
bin  desired.       \ 

Sub 

j^^  2,     A  distributing  apparatus  comprising  a  horizontally 

travelling  conveyor  arrp.nged  below  a  grading  element,  the  con- 
veyor being  inclined  downwardly  away  from  such  grading  element, 
bins  arranged  below  and  aQ.ong  said  conveyor, and  guiding  means 
arranged  along  the  conveyoY  and  providing  chutes  ^or  directing 
the  fruit  to  the  bins. 

3.  A  distributing  apparatus  comprising  in  combination 
with  a  grading  element  a  horiaontally  travelling  conveyor  in- 
clined downward  away  from  saidVrading  element,  adjustable  guid- 
ing me^ns  arranged  along  the  conveyor  and  forming  ohutes  for  the 
discharged  flnit,  a  distributing  ^appauratus  adapted  for  use  with 

a  grading  machine  and  comprising  A  horizontally  travelling  con- 
veyor arranged  below  the  grading  machine  to  receive  the  graded 
fruit  therefrom,  and  adjustable  means  arranged  along  the  con- 
veyor and  forming  chutes  for  directirig  the  separated  fruit  to 
the  point  of  discharge  from  said  convenor. 

4.  In  combination,  in  a  distributing  apparatus  adapted 
for  use  in  connection  with  a  fruit  grader  or  sizer  and  fruit 
receiving  bins,  of  a  horizontally  travelling  conveyor,  a  pulley 

or  sheave  for  said  conveyor  mounted  on  an  inclined  axis  and  worlc- 

V  I 

ing  in  conjunction  with  a  second  pulley  or  Sheave  mounted  upon  a 

horizontal  axis,  a  hip  over  which  the  conveyir  travels  as  it 

approaches  said  horizontally  mounted  sheave,  and  guiding  means  i 

\ 
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arranged  along  the  (J^rivoyor   and  forming  chutes   for  the   fruit. 

5.     A  fruit  \l8tributing  apparatus  adapted    for  use 
wlt)i  a  fruit  grader  or  siS^r  and  comprising  a  horizontally- 
travelling  conveyor,  adjust^le  fruit  bins  arranged  below  said 
conveyor,  and  adjustable  guiding  means  arranged  along  the  con- 
veyor and  forming  adjustable  chVf-es  for  guiding  the  sized  fruit 
from  said  grader  to  said  bins. 


In  Testimony  Whereof,  I  have  hereunto  set  my 

hand  at  Riverside,  California,  this  sixth  day  of  May, 

1908. 

FRED  STEBLER. 
In  presence  of 

DORA  V.  GAMBLE. 

FREDERICK  S.  LYON.     [649] 

OATH. 

State  of  Cahfornia, 

County  of  Riverside, — ss. 

Fred  Stebler,  the  above-named  petitioner,  being 
duly  sworn,  deposes  and  says  that  he  verily  belwes 
himself  to  be  the  original,  first  and  sole  inventor  or 
discoverer  of  the  DISTRIBUTING  APPARATUS, 
described  and  claimed  in  the  annexed  specification; 
that  he  does  not  know  and  does  not  beUeve  that  the 
same  was  ever  known  or  used  before  his  invention 
or  discovery  thereof;  or  patented  or  described  in  any 
printed  pubfication  in  any  country  before  his  in- 
vention or  discovery  thereof,  or  more  than  two  years 
prior  to  this  application;  or  in  public  use  or  on  sale 
in  the  United  States  for  more  than  two  years  prior 
to  this  application,  and  that  no  application  for  patent 
on  said  invention  has  been  filed  by  him  or  his  legal 
representatives  or  assigns  in  any  foreign  country. 

And  said  Fred  Stebler  states  that  he  is  a  citizen 
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of  the  United  States  and  resident  of  Riverside,  in 
the  County  of  Riverside  and  State  of  California,  and 
that  his  full  first  name  is  "Fred." 

FRED  STEBLER. 

Subscribed  and  sworn  to  before  me,  this  6th  day  of 
May,  1906. 

[Seal]  WM.  STUDABECKER, 

Notary  Public  in  and  for  the  County  of  Riverside, 
State  of  California.     [650] 
T.  F.  M. 
Paper  No.  1 — 
All  communications  respecting  this  appUcation 
should  give  the  serial  number,  date  of  filing,  title  of 
invention,  and  name  of  the  applicant. 

ARM. 
Div.  25.    Room  315— 

Address  only 
* '  The  Commissioner  of  Patents, 

Washington,  D.  C." 
and  not  any  official  by  name. 

DEPARTMENT  OF  THE  INTERIOR. 
UNITED  STATES  PATENT  OFFICE. 

Washington,  D.  C,  June  25,  1908. 

MAILED  *'       ''       " 

Fred  Stebler, 

Care  Townsend,  Lyon  &  Hackley, 

Los  Angeles,  Cal. 

Please    find    below    a    communication    from    the 

your 
EXAMINER  in  charge  of  the  application  ef  #432,- 

548,  Distributing  Apparatus,  filed  May  12,  1908. 

E.  B.  MOORE, 

Commissioner  of  Patents. 
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The  name  of  inventor  should  he  supplied  with 
other  data  of  patents  referred  to  in  the  specification, 
as  page  2,  lines  10,  11;  page  4,  line  14. 

Claim  1  is  rejected  in  view  of  752,651,  Camp,  Feb. 
23,  1904,  Conveyors,  Endless  Belt.  See  also  fig.  2 
of  British  patent  13,765,  Johnson,  June  17,  1904, 
Washers.  A  bin  is  impliedly  made  part  of  the  sup- 
posed combination;  it  should  be  directly  recited  if  it 
is  to  be  considered  included. 

Claim  2  should  directly  recite  the  grading  element 
as  an  element  of  the  supposed  combination.  Re- 
jected as  failing  to  distinguish  patentably  from 
534,783,  Ceruti,  Feb.  26,  1895,  Fruit  and  Vegetable 
Separators. 

Claim  3  requires  recasting,  much  of  the  same 
matter  being  twice  recited. 

Claim  4  should  directly  recite  the  grader  and  the 
bins  as  elements.     [651] 

Claim  5  is  indefinite  as  to  the  adjustments.  Bins 
may  be  adjusted  in  so  many  different  ways  that  the 
term  "adjustable"  conveys  no  definite  idea  without 
further  qualification.  The  relation  between  the  ad- 
justment of  the  bins  and  the  adjustment  of  the 
deflectors  should  be  brought  out  in  the  iclaim  to 
establish  a  combination.  Without  it  the  5th  ex- 
presses a  mere  aggregation  of  features  old  in  775, 
Stebler,  #432,548,  2— 

015,  Strain,  Nov.  15, 1904;  and  reissue  12459,  Ander- 
son, Feb.  27,  1906,  Fruit  and  Vegetable  Separators. 

LEWIS  B.  WYNNE, 
Examiner,  Div.  XXV. 
T.  F.  MITCHELL.     [652], 
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Serial  No.  432,548.     Paper  No.  2. 
MAIL  ROOM. 

OCT.  5,  1908. 

IJ.  S.  PATENT  OFFICE. 

Div.  25, 

Room  315, 

Fred  Stebler, 

Distributing  Apparatus, 

Filed  May  12, 1908, 

Serial  No.  432,548. 

Los  Angeles,  Cal.,  Sept.  29, 1908. 
Hon.  Commissioner  of  Patents, 
Sir.— 
In  response  to  Examiner's  letter  of  June  25,  1908, 
we  amend  as  follows : 
^      ,    Page    2,    line    11,    before    ''No."    insert — to 

James  T.  Ish — 


■^  Page   4,   line   7,   after   "grader"   insert — or 

garding — 
■^  Page    4,    line    14,    before    "No."    insert — to 

Robert  Strain — ;  line  16,  after  "herein"  insert — 

Said  grading  element  is  adjusted  to  deliver  or 
discharge  fruit  of  different  grades  at  different 
longitudinal  portions  thereof — 


A' 


A2 


Page  5,  Line  1,  after  "duplicate"  insert — The 


fruit  distributing  means  comprises  supporting 
and  guiding  means,  namely,  the  conveyor  10, 
and  guide  means  12,  13,  arranged  alongside  of 
the  grading  element  and  adjusted  to  receive  the 
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fruit  therefrom  and  to  deliver  the  same  at  longi- 
tudinally distributed  points,  for  example  to  a 
series  of  bins.  The  machine  is  of  especial  ad- 
vantage in  delivering  to  a  series  of  bins  where 
longitudinal  extension  is  greater  than  that  of 
the  grading  element,  thereby  giving  more  room 
for  the  packers,  and  for  that  purpose  the  dis- 
tributing means  is  constructed  so  that  its  de- 
livery portion  is  of  greater  longitudinal  ex- 
tension tha^  the  grading  element — 


Page  5,  line  14,  before  *'belt"  insert — ^the 
^      upper  run  of  the —    [653] 
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Pag«  5,  lin«  20,  chang<  "up"  to  —  down  -• 
Pag»  6,  liQ«  8,  aftar  "desirad"  Insert  — 


In  ganeral,   when   the  series  of  bins  Is  longer  than  the  grad- 
ing elamant,    the  guides  12,   13  will  diverge  outv/ardly  and 
will  all  he  directed  obliquely   forward  and  outward. 


In  Tiew  of  the  objections  to  the   form  of  the  claiae. 
rewrite  the  claims  as   follows:- _^___ 


--1.      The  combination  witk  a  fruit   grading  element 

constructed  to  deliver  fruit  at  different  longitudinal  portions, 

travelling 
of  Supporting  and  distributing  means  extending  lateri^ally  from  t'he 

''  grading  element 

'eeaveyeiyWd  inclined  downwardly  away  therefrom,   the  longitudinal 

extension  of  the  delivery  portion  of  the   said  distributing  means 
being  grsater  than  the  longitudinal* extension  of  the  grading  ele 

■ent.  ^ 1 

Z,     In  combination  with  a  grading  element  constructed 
to  deliver  fruit  at  different  longitudinal  portions,  a  distribut- 
ing apparatus  therefor  comprising  a  conveyor  traveling  longitud- 
inally of  the  grading  element,  and  guiding  means  arranged  along 
the  conveyor  forming  chutes  to  guide  the  firuit/  and  bins  arranged, 
along  1  he  length  of  said  conveyor  and  at  the  sides  thereof. 

3.  The  combination  with  a  grading  element  adapted  to 

deliver  graded  fruit  at  different  longitudinal  portions  of  the 

element,/^  series  of  bins  whose  longitudinal  extension  is  greater 

/b^  arranged  along  the  side  of  said  conveyor    I 

than  the  longitudinal  extension  of  the  grading  element  ,mnd  guid- 

along  said  conveyor  and         '  »       j 
Ing  means  for  guiding  the  fruity  from  the  grading  element  to  the  • 

series  of  bins. 

4.  The  combination  with  a  grading  element  and  a  series 

under 
Of  bins,  of  a  conveyor  traveling  longitudinallyAe*  the  grading  ele- 

along  the  side  '^ 

ment  dnd  A  of  the  series  of  bins,  and  guiding  neaas  arranged  along 

the  ocnvflyor  to  guide  the  fruit  frem-^he-gysding-eiemen^-to  the 
bins,  said  guiding  means  diverging  towards  the  bins. 
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5.  ThflS^mbl nation  with  a  grading  olement  adapted  to 
d«iiTor  graded  frultNkt  different  longitudinal  portions  of  the 
element,  a  series  of  tiin^swhose  longitudinal  extension  is  greati 
than  the  longitudinal  extensriin  of  the  grading  element,  guiding 
Deans  for  guiding  the  fruit  from  >^  grading  element  to  a  seriei 
of  bins,  and  means  for  adjusting  the  x^ngltudinsl  position  of  the 
outer  ends  of  said  guiding  mosuis. 


6.     A  distributing  apparatus  comprising,    in  combinatios 
with  a  grading  element,   a  horizontally  traTeling  conveyor  inclinsd 
downward  away  from  said  grading  element,   bins  arranged  below  and 
along  said  conreyor,   and  guiding  means  arranged  along  the  conTeypr 
proTiding  chutes   for  directing  fruit   to  the  bins. 


7.     In  combination  with  a  grading  element,   a  distribut- 
ion apparatus  therefor  comps^lsing  a  conveyor  traveling  horizontal- 
ly and  longitudinally  of  the  giving  element  and  inclined  down- 
ward awa-    from  said  grading  alamen^  and  guiding  means  arranged 
along  the  conveyor  and  forming  ohutes^r  the  discharged  fruit, 
said  guiding  means  being  adjustable  longlMudinally  of  the  convey  ir. 


8.  A  dlstrlbutln^yapparatus  for  the, grading'  element 
coaprisling  a  horizontally  traveling  conveyor  and  guide  means 
arranged  along  the  conveyor  and  fbi^ming  chutes  for  directing  the 
graded  fruit  to  the  point  of  disohar'^  from  said  conveyor,  said 
guide  means  being  adjustable  to  shift  tS^  point  of  discharge 
longitudinally  of  the  conveyor. 


Inser' 

b' 


9.Alldlstributing  apparatus  for  a  fruit  grader  or 
sizer  comprising  a  horizontally  traveling  conveyor,   a  pulley  for 
said  conveyor  mounted  on  an  inclined  axis  and  a   second  pulley 
mounted  on  a  horizontal  a:cis,    the  conveyor  being  extended  betweer 
and  passing  over  said  pulleys,  a  bed  supporting  the  upper  ran  of 
said  conveyor  and  provided  with  a  hip  over  which  conveyor  travel 
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as  It  approaches  said  horizontal  pullay,  and  guiding  moans  arranged 
along  the  oonveyor  forming  cbutss  for  tba  fruit. 

10.  Ths  combination  with  a  fruit  grading  element  and  a 
I  series  of  hlns.  or  a  distributing  apparatus  therefor,  CoDqprialng  a 

horizontally  traveling  conveyor,  a  pulley  for  said  ccnveyor  mount- 
!  ed  on  an  Inclined  axis  and  a  second  pulley  mounted  on  a  horizontal 

axis,  the  conveyor  being  extended  between  and  passing  over  said 
I  pulleys,  a  bed  supporting  the  upper  run  of  said  conveyor  and  pro- 
:.vide4  with  a  hip  over  which  conveyor  travels  as  it  approaches 
.said  horizontal  pulley,  and  guiding  means  arranged  along  the  conr 

veyor  frroing  chutes  for  the  fruit. 

11.  ''^he  combination  of  a  fziilt  grading  element  and 
!a  series  of  bins,  the  walls  of  said  bins  being  adjustable  longitu- 
dinally of  the  aeries,  and  a  distributing  apparatus  comprising 
a  conveyor  traveling  longitudinally  between  the  fruit  griding 
element  and  the  bins,  and  guide  means  arranged  along  the  conveyor 
and  forming  chutes  for  guiding  the  fruit  from  said  conveyor  to 
said  bins,  said  guide  means  being  adjustable  to  shift  the 
longitudinal  position  of  their  outer  ends  in  accordance  with  the 
longitudinal  positions  of  the  walls  of  the  bins. 

fj         12.  A/iAdlstributing  apparatus  comprising  fruit  support- 
Insert  B       ^^ 

ing  meana  outwardly  and  downwardly  inclined  from  one  side  to  the 

other,  and  guide  means  extending  obliquely  across  the  supporting 

means  ' 

means,  each  guide/comprising  telescoping  members. 


Inser' 


Inser 


.   a 
13.  A^yidistrlbuting  apparatus  comprising  fruit   support- 
ing means  outwardly  and  downwardly  inclined  from  one  side  to   the 


=8 


other,   guide  means  extending  obliquely  across   the  supporting 
means,    each  guide  means  comprising  telescoping  members,    .<3nd  means 
for  adjusting  the  longitudinal  position  of  the  outer  ends  of 
said  members. 


'^  Insert  ^ 
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EEMARKS. 

The  patents  cited  do  not  show  the  distributing 

means  of  greater  longitudinal  extension  than  the 

grading  element,  nor  the  adjustability  of  the  guiding 

means.    The  purpose  of  both  these  features  is  set 

forth  in  the  specification. 

Allowance  is  requested. 

Very  Respectfully, 

TOWNSEND,  LYON  &  HACKLEY, 

Attys.  for  Stebler. 
APK-H.     [657] 

T.  F.  M. 

Paper  No.  3. 
All  communications  respecting  this  application 
should  give  the  serial  number,  date  of  filing,  title  of 
invention,  and  name  of  the  applicant. 
Div.  25.    Room  315. 

Address  only 
**The  Commissioner  of  Patents, 

Washington,  D.C." 
and  not  any  official  by  name. 
MEG. 

DEPARTMENT  OF  THE  INTERIOR. 
UNITED  STATES  PATENT  OFFICE. 

Washington,  D.  C,  Oct.  30,  1906. 
MAILED      '^       "       '' 
Fred  Stebler, 

c/o  Townsend,  Lyon,  Hackley, 
Los  Angeles,  Cal. 
Please    find   below   a    communication   from   the 

your 
EXAMINER  in  charge  of  the  application  ef  No. 
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432,548,  filed  May  12,  1908,  for  Distributing  Ap- 
paratus. 

E.  B.  MOORE, 

Commissioner  of  Patents. 

Case  as  amended  Oct.  5,  1908,  further  considered. 

Claim  1  is  rejected  in  view  of  352,421,  McKenzie, 
Nov.  9, 1886,  Fruit  and  Vegetable  Separators. 

Claim  2  is  rejected  in  view  of  775,015,  Strain,  of 
record — see  41,  42,  43  and  44  thereof. 

Claim  3  is  rejected  in  view  of  McKenzie  cited. 

Claim  4  is  rejected  in  view  of  Strain  of  record. 

Claim  5  fails  to  define  the  scope  of  the  adjustment 
of  the  partitions.  Mere  adjustment  of  McKenzie 's 
guides  would  not  involve  invention  in  view  of  Camp 
or  Strain  of  record.  The  5th  claim  is  rejected  in 
view  of  these  references. 

Claim  6  is  rejected  in  view  of  McKenzie  and  the 
lower  flight  of  Strain's  conveyer,  the  inclination 
away  from  the  conveyer  being  without  significance 
in  the  absence  of  further  recital  if,  indeed,  it  amounts 
to  more  than  a  purely  arbitrary  variation. 

Claims  7  and  8  are  rejected  in  view  of  Strain,  the 
guiding  means  being  the  parts  36. 

The  8th,  9th,  12th  and  13th  cover  a  conveyer  or 
distributer  pure  and  simple,  and,  unless  the  fruit 
grader  element  be  added,  [658]  division  will  be 
required  as  between  said  claims  and  those  including 
the  grader. 

LEWIS  B.  WYNNE, 
Examiner,  Div.  XXV. 
T.  F.  MITCHELL.     [659] 
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Serial  No.  432,548.    Paper  No.  4. 
Filed  190 

U.  S.  PATENT  OFFICE, 
JAN.  27,  1908. 

DIVISION  xxxn. 

MAIL  ROOM. 

JAN.  26,  1909. 

U.  S.  PATENT  OFFICE. 

PATENT  OFFICE. 

JAN.  29,  1909. 

DIVISION  XXV. 

IN  THE  UNITED  STATES  PATENT  OFFICE. 

In  the  Matter  of  the  Application  of  FRED  STEB- 
liER, 
DISTRIBUTINGl  APPARATUS, 
Filed  May  12,  1908. 
Serial  Number  432,548. 
Commissioner  of  Patents, 
Sir: 

This  application  has  been  carefully  reconsidered 
in  connection  with  the  official  letter  dated  October 
30,  1908.  In  view  of  the  objection  to  form,  we 
amend  as  follows: 

Specification,  page  2,  add  at  the  end  of  line  5: 

With  this  invention  it  is  possible  to  use  a 
relatively  short  grader  or  sizer  and  utilize 
a  distributing  conveyor,  and  to  carry  the  sepa- 
^'  rated  and  sized  fruit  to  bins  of  the  desired 
width  extended  much  beyond  the  length  of  the 
grader  and  arranged  at  the  sides  of  the  con- 
veyor. 
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Claim  1,  line  3,  before  "supporting/'  insert — 
^      traveling — Line    4,    change    **  conveyor"    to — 
grading  element — 

Claim  2,  add  at  end — and  bins  arranged  along 
^      the  length  of   said   conveyor  and  at  the  sides 
thereof. 


Claim  3,  line  4,  after  ''element"  insert — ar- 
^      ranged  along  the  side  of  said  conveyor — Line  3, 
after  "element"  insert — a  travehng  conveyor 
^*     extending  longitudinally  under  said  grading  ele- 
ment and   extending  beyond  the  end  thereof. 
®      Line   5,   after  "fruit"  insert — along  said  con- 
veyor and — 


Claim  4,  line  4,  cancel  "from  the  grading  ele- 
ment."   Line  2,  change  "of"  after  longitudi- 
^      nally  to — under — Line  3,  before  "of  the  series," 
insert — along  the  side.     [660] 
For  claim  5  substitute  the  following: 

5.  Jn  combination  with  a  fruit  grader  com- 
prising a  suitably  mounted  member  and  a  trav- 
eling belt  arranged  adjacent  to  said  member  so 
as  to  form  the  way  or  chute,  for  the  fruit,  a 
^'  series  of  bins  whose  longitudinal  extension  is 
greater  than  the  longitudinal  extension  of  the 
grader,  a  traveling  conveyor  arranged  under 
said  fruit  grader  and  extending  at  the  side  of 


B* 
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said  series  of  bins,  guiding  means  for  guiding 
the  fruit  along  said  conveyor  to  said  bins,  and 
means  for  adjusting  the  longitudinal  position 
of  the  outer  ends  of  said  guiding  means,  and 
thereby  determine  the  portion  of  said  bins  to 
which  the  graded  fruit  is  delivered. 

For  claim  7  substitute  the  following: 

7.  In  combination  with  a  fruit  grader  com- 
prising a  graduated  rotary  member  and  a  trav- 
eling endless  belt  forming  the  way  or  chute  for 
the  fruit  to  travel  along  and  thereby  be  graded 
by  gravity,  a  traveling  conveyor  arranged  there- 
under and  of  greater  length  than  said  grader, 
a  series  of  bins  arranged  at  the  side  of  said 
conveyor  and  means  in  conjunction  with  said 
conveyor  for  directing  the  fruit  along  said  con- 
veyor to  the  respective  bins. 

For  claim  8  substitute  the  following: 

8.  In  combination  with  a  fruit  grader  com- 
prising a  graduated  rotary  member  and  a  trav- 
eling endless  belt  arranged  adjacent  thereto 
and  forming  therewith  the  grading  way  or  chute 

■^'  for  the  fruit  to  pass  along  and  be  graded  by 
gravity,  a  traveling  conveyor  arranged  there- 
under, a  series  of  bins  arranged  along  the  side 
of  said  conveyor,  an  adjustable  guiding  means 
arranged  along  the  conveyor  and  forming  a 
chute  for  directing  the  graded  fruit  from  the 
point  of  discharge  from  said  [661]  conveyor 
into   said  bins,  said   guiding  means  being  ad- 
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justable  to  shift  the  point  of  discharge  longi- 
tudinally of  the  conveyor. 

Claim  9,  change  the  first  word,  *'A"  to  a  small 

— a — and  insert  before  the  same  the  following: 

In  combination  with  a  grader  comprising  a 
^^  graduated  rotary  member  and  a  traveling  end- 
less belt  arranged  adjacent  thereto  and  forming 
in  conjunction  therewith  the  way,  or  chute,  for 
the  fruit  to  pass  along  and  be  separated  or  as- 
sorted by  gravity — 

Claim  12,  change  the  first  word  to  a  small  "a" 

and  insert  therebefore  the  following:  In  com- 

^'  bination  with  a  fruit  grader  comprising  a  grad- 
uated rotary  member  and  a  traveling  endless 
belt  arranged  adjacent  thereto  and  forming  in 
conjunction  therewith  the  way,  or  chute,  for 
the  fruit  to  pass  along  and  be  separated  or  as- 
sorted by  gravity — 

Claim  13,  change  the  first  word  to  a  small  '*a'* 

and  insert  before  the   same  the  following:  In 

^®  combination  with  a  fruit  grader  comprising  a 
graduated  rotary  member  and  a  traveling  end- 
less belt  arranged  adjacent  thereto  and  forming 
in  conjunction  therewith  the  way,  or  chute,  for 
the  fruit  to  pass  along  and  be  separated  or  as- 
sorted by  gravity — 

Insert  the  following  as  claim  14: 
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14.  In  combination  with  a  fruit  grader  com- 
prising a  graduated  rotary  member  and  a  trav- 
eling  endless   belt   arranged  adjacent  thereto 

^*  and  forming  a  grading  way  or  chute  for  the 
fruit  to  pass  along  and  be  separated  or  assorted 
by  gravity,  a  series  of  bins,  a  distributing  appar- 
atus therefor  comprising  a  conveyor  traveling 
longitudinally  of  the  grading  element  and  guid- 
ing means  arranged  along  the  conveyor  forming 
chutes  to  guide  the  fruit  to  said  bins.     [662] 

Claim  15. 

15.  In  combination  with  a  fruit  grader  com- 
prising a  graduated  rotary  member  and  a  trav- 
eling endless  belt  arranged  adjacent  thereto 

•^'"  and  forming  a  grading  way  or  chute  for  the  fruit 
to  pass  along  and  be  separated  or  assorted  by 
gravity,  of  traveling  separating  and  distribut- 
ing means  extending  under  said  fruit  grader 
and  inclined  downward  away  therefrom,  the 
longitudinal  extension  of  the  delivery  portion 
of  said  distributing  means  being  greater  than 
the  longitudinal  extension  of  said  grader,  and  a 
series  of  bins  arranged  along  said  distributing 
means. 

Insert 

NOTE. 

It  is  believed  that  with  this  amendment  the  appli- 
cation is  placed  in  condition  for  allowance. 

The  reference  to  the  patent  to  McKenzie  should 
be  withdrawn  as  both  the  grading  means  and  the  dis- 
tributing means  shown  in  this  patent  are  gravity 
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devices,  that  is,  depend  upon  gravity  to  carry  the 
fruit  along,  v^hile  each  of  the  claims  presented  calls 
for  a  traveling  conveyor  as  a  part  of  the  distribut- 
ing mechanism. 

None  of  the  claims  are  met  by  the  patent  to  Strain, 
for  the  reason  that  the  parts  41,  42,  43  and  44  of 
Strain's  apparatus  are  in  no  wise  connected  with 
the  grading  mechanism.  These  parts  are  used  sim- 
ply by  the  operator  whose  duties  it  is  to  pick  off  or 
assort  the  damaged  fruit  or  culls  and  place  them 
upon  the  lower  leg  of  the  belt  which  conveys  them 
to  the  cull  bins.  This  portion  of  the  mechanism 
is  not  in  mechanical  co-operation  with  the  grading 
element,  and  hence  neither  meets  the  invention  of 
applicant  nor  the  spirit  of  the  claims  presented. 

Respectfully  submitted, 
TOWNSEND,  LYON  &  HACKLEY, 
Attorneys  for  Stebler.     [663] 
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T.  F.  M. 

Paper  No.  5. 
All   communications  respecting  this   application 
should  give  the  serial  number,  date  of  filing,  title  of 
invention,  and  name  of  the  applicant. 

Div.  25.     Room  315. 

Address  only 
* '  The  Commissioner  of  Patents, 

Washington,  D.  C," 
and  not  any  official  by  name. 
MEC. 

DEPARTMENT  OF  THE  INTERIOR. 

UNITED  STATES  PATENT  OFFICE. 

Washington,  D.  C,  Feb.  3,  1909. 

MAILED      ''    "       '' 

Fred  Stebler, 

c/o  Townsend,  Lyon  and  Hackley, 

Los  Angeles,  Cal. 

Please  find  below  a  communication  from  the  EX- 

your 
AMINER  in  charge  of  |he  application  el  No.  432,548, 

filed  May  12,  1908,  for  Distributing  Apparatus. 

E.  B.  MOORE, 

Commissioner  of  Patents. 

Case  amended  Jan.  26,  1909,  further  considered. 

Claims  1,  2,  3  and  4  express  merely  the  substitu- 
tion for  the  series  of  chutes  of  741,928,  Rayburn, 
Oct.  20,  1903,  Fruit  and  Vegetable  Separators,  of  a 
conveyor  such  as  that  of  731,828,  White,  June  23, 
1903,  same  subclass;  or  749,459,  Stevens,  June  23, 
1903,  Measuring  Instruments,  Gages,  Assorting. 
Note  that  Stevens'  guides  may  be  adjusted  so  as  to 
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omit  the  assorting  function  and  constitute  the  device 
a  conveyor  merely.  The  claims  specified  above  are 
rejected  in  view  of  said  references. 

Claims  6  and  7  are  rejected  in  view  of  the  same 
references. 

Claims  14  and  15  are  rejected  in  view  of  the  same 
references.  The  lateral  inclination  of  the  conveyor 
is  an  adjustment  within  the  range  of  ordinary  skill 
an^  judgment. 

LEWIS  B.  WYNNE, 
Examiner,  Div.  XXV. 
T.  F.  MITCHELL.     [664] 

MAIL  ROOM.         Serial  No.  432,548.    Paper  No.  6. 

APR.  2, 1909. 

U.  S.  PATENT  OFFICE.  PATENT  OFFICE. 

APR.  3,  1909. 
Div.  25.  DIVISION  XXV. 

Room  315, 
FliED  STEBLER, 
DISTRIBUTING  APPARATUS, 
Filed  May  12,  1908, 
Serial  No.  432,548. 

Los  Angeles,  Cal.,  March  27, 1909. 
Hon.  Commissioner  of  Patents, 
Washington, 
D.C. 
Sir:— 

In  response  to  Examiner's  letter  of  February  3, 
1909,  we  amend  as  follows ; — 

Specification,  page  7,  add  at  end — 


It  is  much  preferable  to  slightly  incline  the 


c 


C2 
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conveyor  10  downward  toward  the  bins.  If  the 
conveyor  10  is  arranged  horizontal  and  not  in- 
clined, the  fruit  must  be  forced  into  contact  with 
the  guiding  means  12,  13  and  this  forcible  and 
continuous  contact  will  cause  abrasion  of  the 
tender  skins  of  fruit,  such  as  oranges,  and  cause 
the  rapid  decay  thereof.  By  inclining  the  con- 
veyor the  downward  pitch  is  utilized  to  cause 
the  oranges  to  roll  toward  the  outer  or  discharge 
edge  of  the  conveyor  preventing  the  continued 
forcible  contact  with  the  guiding  means  which 
would  occur  were  the  conveyor  flat  or  horizontal 
in  cross  section.  When  the  conveyor  is  arranged 
flat  the  oranges  are  carried  to  the  guiding  means 
at  the  rear  or  most  advanced  side  of  the  chute 
thereby  formed  and  the  continued  movement 
of  the  conveyor  holds  the  oranges  in  forcible 
contact  against  such  guiding  means  as  the  or- 
anges are  carried  across  the  width  of  the  belt 
along  the  guiding  means.     [665] 

^dd  the  following  claims : 

16.  In  combination,  a  grading  element  and  a 
distributing  apparatus  therefor,  and  bins  ar- 
ranged at  the  side  of  the  distributing  apparatus, 
said  distributing  apparatus  comprising  a  con- 
veyor traveling  horizontally  and  longitudinally 
of  the  grading  element  and  under  the  same, 
guiding  means  extending  transversely  of  the  con- 
veyor and  forming  separated  chutes  for  the  fruit 
and  opening  into  respective  bins. 

17.  A  grading  element    and  fruits  bins,  in 


600  Porterville  Citrus  Association 

combination  with  a  conveyor  of  greater  lengtK 
than  the  grading  element,  and  extending  along- 
side said  fruit  bins,  and  guiding  means,  on  the 
surface  of  said  conveyor  and  forming  separated 
chutes  for  the  separated  and  sized  fruit,  extend- 
ing transversely  of  the  conveyor. 

Insert  Ds 

:n^ote. 

The  relevancy  of  the  patents  to  Rayburn,  White 
and  Stevens  is  not  apparent  and  if  upon  reconsidera- 
tion the  Examiner  adheres  to  his  action  of  February 
3d,  1909,  he  is  requested  to  point  out  how  either  of 
the  devices  of  these  patents  could  be  used  to  perform 
the  function  of  applicant's  apparatus  and  also  how 
such  function  could  be  performed  in  the  manner  in 
which  applicant  performs  it. 

The  erroneous  character  of  the  Examiner's  action 
will  be  apparent  by  reflecting  upon  the  principle  of 
law  that  a  device  which  will  not  perform  the  function 
of  a  given  invention  is  not  an  anticipation  of  such 
invention.  In  other  words,  [666]  a  device  which 
will  not  perform  the  function  of  a  given  device  and 
perform  it  in  the  same  manner  as  the  latter  device, 
does  not  show  that  the  later  device  is  not  new. 

The  question  of  whether  applicant's  alleged  inven- 
tion is  novel  is  to  be  judged  by  what  the  prior  art 
actually  shows.  We  use  the  term  *' novel"  in  the 
sense  of  the  Patent  Law  as  distinguished  from 
patentable.  "Patentability"  depends  upon  whether 
the  device  falls  within  the  classes  of  invention  for 
which  patents  may  be  granted.  "Novelty"  depends 
upon  newness.     If  a  new  mode  of  operation  is  se- 
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cured,  or  if  the  device  performs  its  function  in  a 
different  manner,  or  performs  a  different  function, 
it  is  not  anticipated  by  a  given  prior  device. 

In  the  present  case  it  is  clear,  and  the  Examiner 
practically  admits,  that  the  device  of  the  Rayburn 
patent  will  not  perform  the  function  of  applicant's 
invention,  nor  will  it  perform  the  function  of  appli- 
cant's invention  in  the  manner  in  which  such  func- 
tion is  performed  by  applicant's  device.  It  is  clear, 
therefore,  that  the  Rayburn  patent  is  not  an  antici- 
pation of  applicant's  device,  nor  is  it  an  anticipation 
of  any  one  of  the  claims  submitted. 

Let  us  consider  for  a  moment  whether  this  last 
statement  is  true  in  fact.  Referring  to  the  specifica- 
tion filed  by  applicant  it  is  found  that  one  of  the 
primary  objects  and  purposes  to  be  accomplished 
by  applicant's  device  is  to  permit  an  extension  of 
the  bins  longer  than  the  extension  of  the  grading 
element,  so  that  it  is  possible  to  use  a  relatively  short 
grader  and  sizer  and  utilize  a  distributing  conveyor 
to  carry  the  separated  and  sized  fruit  to  bins  of  a 
desired  width  extended  much  be/?.ond  the  length  of 
the  grader  and  arranged  at  the  sides  of  the  conveyor. 
The  practical  advantages  of  [667]  such  an  appa- 
ratus are  set  forth  in  the  last  paragraph  of  page  1 
of  applicant's  specification. 

The  device  of  the  Rayburn  patent  is  one  of  which 
applicant  has  long  been  familiar.  In  fact  applicant 
and  his  partner,  Austin  A.  Gamble,  are  the  owners 
of  the  Rayburn  patent,  but  the  device  of  the  Rayburn 
patent  is  not  adapted  for  the  use  for  which  appli- 
cant's present  invention  was  designed  and  intended. 
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It  is  clear,  therefore,  that  the  Rayburn  patent, 
standing  alone,  is  not  an  anticipation  of  any  one  of 
the  claims.  In  fact  it  is  impossible  to  read  any  one 
of  the  claims  upon  the  Rayburn  patent. 

"It  is  not  sufficient,  to  constitute  an  anticipa- 
tion, that  the  devices  relied  upon  MIGHT,  by  a 
process  of  modification,  reorganization,  or  com- 
bination with  each  other,  be  made  to  accomplish 
the  function  performed  by  the  device  of  the  pat- 
ent sued  on."  Says  the  Circuit  Court  in  ^aS'- 
TERN  ELECTRIC  CO.  v.  HOME  TELE^ 
PHONE  CO.,  85  Fed.  649. 

In  discussing  this  doctrine,  the  Court  further  says : 
' '  The  force  of  this  ruling  is  made  manifest,  in 
its  practical  application  to  the  rights  of  the  par- 
ties, by  the  reflection  that  all  earlier  patents 
set  up  in  defence  against  a  later  patent  sued 
upon  are  but  the  record  evidence  of  the  state  the 
art  has  reached.  The  rights  under  such  later 
patent  are  subject  to  what  this  record  actually 
shows.  To  change  this  record,  by  permitting 
theoretical  modifications  of  these  earlier  patents, 
w^ould  be  the  same,  in  force,  as  to  change,  by 
interpolations  or  modifications,  any  other  evi- 
dence between  the  parties. "     [668] 

In  other  words,  applicant's  right  to  a  patent  is  to 
be  judged  by  what  each  one  of  the  prior  patents  actu- 
ally shows  and  not  by  a  new  combination  of  elements 
formed  in  the  Examiner's  mind  by  taking  a  portion 
of  one  of  the  devices  of  the  prior  patents  and  com- 
bining it  with  devices  from  another  patent  in  a  rela- 
tion in  which  it  is  not  shown  in  either  of  the  patents, 
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thus  forming  what  in  law  is  known  as  a  new  combina- 
tion. The  Examiner  in  his  action  has  utterly  ig- 
nored the  true  rule  of  combination  claims. 

As  said  by  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit,  in  YESBERA  v.  HARDESTY  MFG. 
CO.,  166  Fed.  (No.  1),  120,  125: 

''Now,  when  we  remember  that  there  are  two 
classes  of  patents,  one  for  simple  elements,  and 
another  for  combinations  of  elements,  and  the 
distinguishing  characteristics  of  the  two  classes, 
it  is  readily  seen  how  impossible  it  is  to  apply 
this  language  to  the  other  class  of  patents  than 
those  of  the  class  specified.  In  a  combination 
patent  there  are  no  unpatented  features  in  the 
sense  that  they  are  separable  from  patented 
ones,  and  no  one  of  the  elements  is  patented. 
They  may  all  be  old  and  not  patentable  at  all  un- 
less there  is  sone  new  combination  of  them.  The 
point  to  be  emphasized  is  that  the  law  looks  not 
at  the  elements  or  factors  of  an  invented  combi- 
nation as  a  subject  of  a  patent,  but  only  to  the 
combination  itself  as  a  unit  distinct  from  its 
parts." 

After  the  Examiner  has  read  over  applicant's  speci- 
fication and  studied  applicant 's  drawings,  the  Exam- 
iner suggests  that  a  mechanism  having  the  interrela- 
tion of  parts,  mode  of  operation,  and  functions  of 
the  combinations  of  parts  set  forth  in  claims  1,  2,  3, 
4,  6,  7,  14,  and  15,  respectively,  could  readily  be  pro- 
duced.    [669] 

The  very  fact  that  the  Examiner  admits,  as  he 
does  admit  in  the  official  action  of  February  3d,  1909, 
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that  the  patent  to  Rayburn  does  not  show  the  inter- 
relation of  parts,  and  mode  of  operation  of  the  parts, 
to  perform  the  functions  of  the  combination  of  any 
one  of  these  claims,  is  an  admission  that  the  Rayburn 
patent  is  not,  within  the  rule  of  law  before  cited, 
an  anticipation  of  any  of  these  claims.  But  the 
Examiner  says  that  a  mechanism  having  the  inter- 
relation of  parts,  mode  of  operation  and  function 
of  the  respective  combination  of  these  respective 
claims,  could  readily  be  produced  by  substituting  for 
the  series  of  chutes  of  Rayburn  a  conveyor  such  as 
that  of  White  or  Stevens.  In  other  words,  take  and 
change  what  the  record  of  the  art  is,  i.  e.,  the  device 
of  the  Rayburn  patent,  by  interpolating  into  such 
record  by  substituting  White  or  Stevens  conveyor 
for  the  chutes  of  Rayburn.  This  is  clearly  not  judg- 
ing the  novelty  of  applicant's  combination  by  what 
the  record  actually  shows,  but  is  judging  the  novelty 
by  an  interpolated  or  mentally  constructed  record 
which  does  not  in  fact  exist  and  is  clearly  within  the 
inhibition  of  the  rule  of  law  before  cited. 
See,  also, 

Gunn  V.  Bridgeport  Brass  Co.,  148  Fed.  239; 

Topliff  V.  Topliff,  145  U.  S. ; 

Ryan  v.  Newark  Co.,  96  Fed.  100' ; 

Simons  R.  M.  Co.  v.  Hathorn  Mfg.  Co.,  90  Fed. 
201,  208. 

This  rule  of  law  is  well  established,  and  we  request 
the  Examiner's  most  careful  consideration  thereof, 
as  we  desire  a  final  action  upon  the  claims  of  this  case 
to  avoid  delay. 

It  is  always  easy  after  the  thing  has  been  done  to 
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see  how  it  could  be  done.  Applicant  does  not  claim 
that  he  is  the  original  or  first  inventor  of  any  one  of 
the  elements  utilized  in  the  combination.  All  of 
them  are,  undoubtedly,  old.  But  [670]  the  com- 
bination of  each  of  the  claims  is  new. 

Prophesy  after  the  fact  is  easy.  But  why  was  it 
that  no  one  produced  this  necessary  improvement  if 
it  was  obvious  ?  When  the  Examiner  comes  to  mak- 
ing this  substitution  and  reorganization  he  is  forced 
to  admit  that  it  is  only  by  adjusting  the  guides  of 
Stevens  so  as  to  omit  the  function  for  which  Stevens 
provided  the  guides,  to  wit,  assorting  and  use  as  the 
conveyor  in  a  relation  and  for  a  purpose  in  which 
neither  Stevens  or  Rayburn  show  it,  and  for  a  pur- 
pose for  which  it  was  not  designed  or  intended  to 
accomplish,  and  to  perform  a  function  in  its  new 
combination,  which  it  does  not  perform  in  its  old 
relation,  that  the  Examiner  can  approximate  the  new 
combination  of  any  one  of  the  claims  under  submis- 
sion. Stevens '  conveyor  is  a  part  of  his  grading  ele- 
ment. 

The  device  of  the  White  patent,  731,828. 

The  first  object  of  this  device  is  to  separate  the 
sound  from  the  unsound  cranberries.  No  such  func- 
tion is  accomplished  by  the  mechanism  of  applicant 's 
apparatus  and  it  is  impossible  to  compare  any  por- 
tion of  the  White  machine  which  is  designed  for 
performing  this  operation  with  any  portion  of  appli- 
cant's apparatus. 

The  separating  according  to  sizes  is  accomplished 
by  means  of  parallel  screw  conveyors  55.  ( Specifica- 
tion page  2,  line  115  et  seq.)     In  connection  with 
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tHis  separating  or  sizing  mechanism  no  distributing 
and  conveying  mechanism  dependent  on  a  longitudi- 
nally moving  belt  is  shown  or  described.  Nor  could 
any  be  utilized. 

The  White  device  has  no  pertinency  whatever  to 
the  claims  of  applicant. 

If  the  Examiner,  upon  a  more  careful  and  a  com- 
prehensive examination  of  the  White  patent,  still 
believes  such  patent  has  any  pertinency  whatever  as 
a  reference,  he  is  requested  to  point  out  the  portion 
of  such  device  which  is  relied  upon  [671]  by  him 
and  to  explain  the  pertinency  thereof. 

This  request  is  made  in  accordance  with  the  rules 
and  to  enable  applicant  to  fully  comprehend  the 
Examiner's  position  and  thereby  be  able  to  meet  it. 
It  is  not  made  captiously  or  to  add  any  burden  to  the 
Examiner's  labors.  The  White  mechanism  is  so  dif- 
ferent from  applicant 's  in  construction,  interrelation 
of  parts  and  in  the  mode  of  operation  that  the  abso- 
lute lack  of  any  pertinency  whatever  as  a  reference 
should  be  apparent. 

To  combine  some  poi*tion  of  this  mechanism  with 
some  other  mechanism  with  which  White  neither 
shows  nor  described  it,  and  to  thereby  create  a  new 
combination,  is  not  to  judge  the  novelty  of  appli- 
cant's combination  by  what  White  shows  but  to  cre- 
ate a  mental  combination  not  suggested  or  shown 
by  White.  Applicant  does  not  contend  that  any  of 
these  elements  are  new,  hut  the  combinations  of  ele- 
ments in  the  relation  utilized  by  applicant  are  new. 

The  Stevens  patent  749,459. 

This  patent  relates  to  devices  in  a  totally  different 
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art.  There  is  no  similarity  whatever  between  auto- 
matic cartridge  loading  machines  and  fruit-packing 
machinery.  Furthermore,  the  character  of  the  mer- 
chandise to  be  handled  is  totally  different  and  each 
art  presents  problems  not  found  in  the  other. 

There  is  no  danger  of  bruising  the  extremely  deli- 
cate skins  of  cartridge  wads.  There  is  no  liability 
of  causing  their  decay  by  rough  handling.  The  car- 
tridge wads  are  of  much  different  form  and  size 
from  that  of  fruit,  such  as  oranges. 

It  is  well  settled  that  a  device  must  either  be  in 
the  same  or  an  analogous  art  to  be  pertinent  as  a 
reference.  A  device  from  a  non-analogous  art  can 
constitute  an  anticipation  only  under  the  doctrine 
of  "double  use."  Of  course,  to  take  [672]  an 
old  device  form  one  use  and  apply  it  to  another  use 
or  art  without  change  does  not  constitute  invention. 
But  the  rule  does  not  extend  to  any  use  where  a  re- 
modeling of  the  device  is  required  to  make  it  adapted 
to  the  new  use.  The  doctrine  of  "double  use"  does 
not  include  any  use,  of  a  device  of  one  art,  in  an- 
other, where  the  elements  must  be  re-arranged,  nor 
does  it  include  the  taking  of  a  portion  of  an  old  com- 
bination from  one  art  and  combining  that,  in  a  new 
relation  in  an  art  in  which  it  has  not  hee  used,  with 
other  devices. 

Upon  authority  it  is  clear  that  this  Stevens  patent 
has  no  relevancy  whatever  when  judging  applicant's 
right  to  a  patent  in  the  art  in  which  applicant  is 
working.  If  the  Examiner  desires  to  consult  the 
rules  of  law  we  shall  be  pleased  to  refer  him  to  the 
authorities.    A  very  good  treatise  upon  the  doctrine 
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of  *TDouble  Use"  will  be  found  in  Robinson  on  Pat- 
ents. 

The  Examiner  admits  that  the  Stevens  patent,  even 
if  it  were  in  analogous  or  the  same  art,  does  not  show 
any  one  of  the  combinations  claimed  by  applicant. 

Under  the  rules  of  law  constituting  the  doctrine  of 
"Double  Use"  this  shows  conclusively  the  immateri- 
ality of  the  Stevens  device  as  a  reference.  But  this 
is  noi  all.  The  admission  of  the  Examiner,  supported 
as  it  is  in  fact,  that  the  Stevens  device  cannot  be  used 
for  applicant 's  purpose  shows  the  lack  of  relevancy  of 
the  Stevens  patent  as  showing  the  combination  of  any 
one  of  applicant's  claims.  Try  to  read  any  one  of 
them  on  the  Stevens  patent  and  no  further  argument 
is  needed.  No  pointing  o\xf  the  utter  failure  to  dis- 
close the  claimed  combination  is  necessary. 

If  it  were  proper  to  combine  old  devices  by  taking 
a  part  from  one  patent  and  a  part  from  another  pat- 
ent it  would  be  possible  to  anticipate  every  inven- 
tion which  resides  in  a  combination  of  old  elements, 
regardless  of  the  new  function,  or  mode  of  operation, 
or  more  facile  or  economical  [673i]  construction 
or  operation.  Clearly  such  procedure  cannot  be 
justified  on  authroity,  for  it  is  well  established  that 
"a  patent  for  a  combination  camiot  be  defeated  by 
showing  that  each  of  its  elements,  separately  consid- 
ered, is  old,  but  it  must  be  shown  that  the  combination 
is  old." 

GORMULLY  v.  JEFEREY  CO.  v.  STANLEY 
CYCLE  CO.,  90  Fed.  299. 

Furthermore,  it  must  always  be  borne  in  mind 
that  '*a  combination  is  not  unpatentable  merely  be- 
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cause  its  results  may  also  have  been  produced   by 
other  combinations." 

DEERE  &  CO  V.  ROCK  ISLAND  PLOW  CO., 

82  0.  G.  1561, 1564  (C.  C.  A.,  7th  Circuit). 

Final  action  is  requested,  as  applicant  desires  to 

avoid  delay  and  would  prefer  to  take  an  immediate 

appeal  in  case  the  Examiner  adheres  to  the  line  of 

action  heretofore  taken  in  this  case. 

Respectfully, 
TOWNSEND,  LYON  &  HACKLEY, 

Attys.  for  Stebler. 
FSL-H.  [674] 

Serial  No.  432,548.     Paper  No.  7. 
MAIL  ROOM. 
APR.  5,  1909, 
PATENT  OFFICE. 

U.  S.  PATENT  OFFICE.    APR.  6,  1909. 
DIVISION  XXV. 

Div.  25, 
Room  315, 
Fred  Stebler, 
Distributing  Apparatus,   ' 
Filed  May  12, 1908, 
Serial  No.  432,548. 

Los  Angeles,  Cal.,  March  30,  1909. 
Hon.  Commissioner  of  Patents, 
Washington, 
D.  C. 
Sir:— 

Upon  further  reconsideration  of  the  above  appli- 
cation, we  amend  as  follows : — 
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Page  3,  of  the  specification,  add  at  the  end  of  the 

first  paragraph — 

By  thus  providing  bins  whose  longitudinal 
extension  may  be  adjusted  with  respect  to  the 
longitudinal  extension  of  the  conveyor  of  the 
distributing  apparatus,  it  is  possible  to  provide 
the  necessary  bin  room  for  all  of  the  different 
sizes  or  grades  of  the  fruit  regardless  of  the  run 
of  the  fruit.  In  packing  oranges  it  is  often 
found  that  the  run  of  the  fruit  is  particularly 
heavy  to  one  or  two  given  grades  or  sizes  and 
it  is  essential  in  practical  use  to  be  able  to  pro- 
vide sufficient  bin  room  for  the  sizes  or  grades 
of  which  there  are  the  greatest  number  of  or- 
anges in  a  given  run.  This  has  been  found  to 
be  one  of  the  great  difficulties  which  have  here- 
tofore existed  with  all  apparatus  where  ma- 
chinery has  been  used  in  sizing  or  grading  or- 
anges, and  it  is  one  of  the  important  objects  of 
this  invention  to  provide  means  which  will  ac- 
complish this  result  without  interfering  with 
the  grading  or  sizing  and  at  the  same  time  per- 
mit the  compact  installation  of  the  machinery 
and  the  ready  access  to  the  bin  room  by  the 
packers.     [675] 

Page  7  of  the  specification,  after  line  5,  insert — 

By  thus  providing  means  whereby  the  longi- 
tudinal extension  of  the  bins,  with  respect  to 
the  conveyor,  may  be  adjusted  to  suit  the  run  of 
the  fruit,  the  bin  room  and  the  distribution 
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^^  of  the  sized  fruit  is  wholly  within  the  control  of 
the  operator  of  the  apparatus,  and  it  is  pos- 
sible to  so  deliver  the  fruit  that  immediate  and 
ready  access  can  be  had  thereto  by  packers  in 
sufficient  number  to  readily  and  quickly  handle 
and  pack  the  sized  fruit. 

Add  the  following  claims : 

18.  In  combination,  a  grading  element  and  a 
distribution  apparatus,  therefor,  bins  arranged 
at  the  side  of  the  distributing  apparatus,  said 
bins  provided  with  movable  partitions  whereby 
the  widths  of  the  bins  along  the  distributing 
apparatus  may  be  adjusted,  said  distributing 
apparatus  comprising  a  conveyor  traveling  hori- 
zontally and  longitudinally  of  the  grading  ele- 
ment and  under  the  same,  and  guiding  means 
extending  transversely  of  the  conveyor  and 
forming  separated  chutes  for  the  fruit  and 
opening  into  respective  bins. 

19.  A  grading  element,  in  combination  with 
a  distributing  apparatus  comprising  a  horizon- 
tally traveling  conveyor  inclined  downward 
away  from  said  grading  element,  guiding  means 
arranged  along  the  conveyor  providing  sepa- 
rated chutes  for  directing  the  fruit,  and  bins 
arranged  below  and  along  side  said  conveyor, 
said  bins  provided  with  movable  partitions 
whereby  the  width  of  the  bins  may  be  adjusted 
with  respect  to  the  longitudinal  extension  of 
said  conveyor. 

20.  The  combination  with  a  grading  element 
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and  a  series  of  bins,  or  a  conveyor  traveling 
longitudinally  under  the  [676]  grading  ele- 
ment and  along  the  side  of  the  series  of  bins, 
and  adjustable  guiding  means  arranged  along 
the  conveyor  to  guide  the  fruit  to  the  bins,  said 
guiding  means  diverging  toward  the  bins,  said 
bins  provided  with  movable  partitions  whereby 
the  longitudinal  extension  of  the  respective  bins 
may  be  adjusted  with  relation  to  the  length  of 
the  conveyor. 

NOTE. 

Action  upon  the  foregoing  claims  is  requested  at 
the  same  time  that  action  is  had  upon  the  case  as 
amended  by  our  amendment  dated  March  27th,  1909, 

We  call  the  Examiner's  particular  attention  to 
the  feature  of  applicant's  apparatus  which  provides 
the  longitudinally  adjustable  bins  in  connection  with 
the  distributing  apparatus.  One  of  the  particular 
features  of  this  apparatus,  and  one  upon  which  its 
commercial  value  depends  to  a  great  extent,  is  the 
interrelation  of  the  longitudinally  adjustable  fruit 
bins  in  connection  with  the  adjustable  guiding  means 
on  the  conveyor.  By  these  means,  no  matter  what 
the  run  of  fruit  is,  a  sufficient  bin  space  for  the 
given  sizes  is  always  at  hand.  This  is  of  extreme 
practical  value  in  separating  oranges  according  to 
their  size,  and  applicant  is  entitled  to  claims  fully 
covering  these  features. 

In  connection  with  the  remarks  appended  to  our 
amendment  dated  March  27th,  1909,  we  desire  that 
the  Examiner  in  reconsidering  this  application  bear 
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in  mind  the  rule  of  law     [677]     which  is  thoroughly 
well  established  that 

''A  device  relating  to  one  art  is  not  antici- 
pated by  a  like  device  taken  from  an  entirely 
foreign  art,  where  the  latter  was  not  intended 
by  its  maker,  or  actually  adapted,  to  perform 
the  functions  of  the  former." 
Moore  v.  Shaw,  118  Fed.  602. 

The  Stevens  device  was  neither  intended  for  sizing 
fruit  nor  for  distributing  the  sized  fruit  to  bins 
at  which  the  packers  worked.  The  Stevens  device 
could  not  be  used  without  reconstruction  and  re- 
modeling. 

You  could  not  size  and  distribute  oranges  by  the 
Stevens  device,  in  the  manner  in  which  this  function 
is  performed  by  applicant 's  apparatus,  regardless  of 
the  size  and  proportions  of  this  Stevens  device. 

Furthermore,  this  is  a  function  which  Stevens  did 
not  have  in  mind,  for  which  his  device  was  not  in- 
tended, and  a  function  for  which  the  apparatus  as 
designed  by  Stevens  could  not  be  used. 

It  is  clear  that  the  Stevens  device  is  not  in  law  an 
anticipation  of  any  portion  of  applicant's  concep- 
tion,— that  it  is  wholly  foreign  to  applicant's  inven- 
tion. 

It  is  submitted  that  all  of  the  claims  now  standing 
in  the  case  are  allowable,  and  a  final  and  compre- 
hensive action  is  requested. 

Respectfully  submitted, 
TOWNSEND,  LYON  &  HACKLEY, 

Attys.  for  Stebler. 
FSL-H.  [678] 


614  Porterville  Citrus  Association 

TFM. 
Paper  No.  8. 
All   communications   respecting  this  application 
should  give  the  serial  number,  date  of  filing,  title  of 
invention,  and  name  of  the  applicant. 
MEC. 
Div.  25,  Room  315. 

Address  only 
"The  Commissioner  of  Patents, 

Washington,  D.  C." 
and  not  any  official  by  name. 

DEPARTMENT  OF  THE  INTERIOR. 
UNITED  STATES  PATENT  OFFICE. 

Washington,  D.  C,  AprH  28,  1909. 

MAILED      ''       "       " 

Fred  Stebler, 

c/o  Townsend,  Lyon  and  Hackley, 

Los  Angeles,  Cal. 

Please   find   below    a    communication    from   the 

your 
EXAMINER  in  charge  of  the  application  e4  No. 

432,548,  filed  May  12,  1908,  for  Distributing  Appa- 
ratus. 

E.  B.  MOORE. 
Commissioner  of  Patents. 

Case  as  amended  April  2  and  5, 1909,  further  con- 
sidered. 

Rayburn  plainly  shows  the  combination  of  a  fruit 
grading  element  with  laterally  and  downward  ex- 
tending distributing  means  (3,  4,)  for  delivering  the 
separated  fruit  to  a  series  of  bins.  This  series  of 
bins,  and  the  distributing  means  are  plainly  greater 
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than  the  longitudinal  extension  of  the  grading  ele- 
ment. Indeed  Rayburn  appears  to  completely  anti- 
cipate the  1st  claim,  which  is  rejected  in  view 
thereof. 

Claim  2  expresses  merely  the  substitution  of  a 
specifically  different  distirbuting  means  for  the  dis- 
tributing means  of  Rayburn  but  not  altering  the 
combination.  Stevens,  Strain  (fig.  8)  and  White 
of  record,  plainly  shows  distributers  comprising 
traveling  conveyers  with  guides  forming  channels 
thereon  leading  to  the  various  points  of  delivery. 
To  substitute  such  a  distributer  for  Rayburn 's  would 
be  but  an  interchange  of  equivalents  which  would 
not  alter  the  combination  or  involve  invention. 
Claim  2  is  rejected  in  view  of  said  references,  as  are 
also  claims  3  and  4.     [679] 

Claim  5  may  be  allowed,  as  at  present  advised. 

Claim  6  is  rejected  in  view  of  the  references  for 
claims  2-4,  the  inclination  of  the  conveyer  being 
but  an  arbitrary  change  to  form,  destitute  of  inven- 
tion. 

Claim  7  is  rejected  as  being  for  an  aggregation  of 
a  specific  grader  and  a  specific  distributing  conveyer, 
no  combinative  relation  appearing  between  the  two 
specific  devices.  The  grader  is  practically  disclaimed 
in  the  second  paragraph  of  page  2 ;  and  it  obviously 
does  not  involve  invention  to  substitute  old  grading 
elements  and  old  distributing  elements  for  the  equi- 
valent elements  in  the  old  combination  shown  in 
Rayburn. 

Claim  8  is  for  a  similar  aggregation,  unpatent- 
able irrespective  of  any  supposed  novelty  either  of 
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grader  or  distributer.  The  application  of  the  spe- 
cific distributer  specified  in  the  8th  claim,  which  goes 
somewhat  beyond  the  capabilities  of  Eayburn's,  to  a 
fruit  grader  generically  way  be  patentable;  but  as 
applied  merely  to  a  specific  grader  it  is  for  a  simple 
aggregation  unless  applicant  can  establish  a  com- 
binative relation  between  the  specific  grader  and  the 
specific  distributer.  The  8th  is  rejected  for  the 
reason  stated. 

Claims  9,  12  and  13,  are  rejected  upon  the  same 
ground,  as  are  claims  14  and  15.  Claims  14  and  15 
are  also  rejected  in  view  of  the  references  for  claims 
2-4,  and  458,422,  Ish,  August  25,  1891,  Fruit  and 
Vegetable  Separators,  showing  the  specific  grader. 

Upon  review,  the  examiner  has  felt  compelled  to 
revise  his  favorable  views  as  to  certain  of  the  claims 
in  view  of  the  too  specific  recital  of  the  grader.  If 
the  specific  distributer  be  novel  in  connection  with 
fruit  graders,  it  appears  to  be  novel  in  connection 
with  them  generically  rather  than  in  connection  with 
a  specific  grader,  especially  when  the  latter  is  con- 
fessedly old. 

Claims  16  and  17  are  rejected  upon  the  references 
for  claims  2-4.     [G80], 

The  18th  and  19th  are  rejected  as  being  for  aggre- 
gations, there  being  no  combinative  relation  brought 
out  in  these  claims  (432,548-3)  between  the  specific 
distributer  and  the  specific  bin. 

The  20th  is  rejected  upon  the  same  ground.  How- 
ever, if  the  adjustability  of  the  guiding  means  be 
defined  in  its  relation  to  the  adjustability  of  the  bin 
partitions,  the  claim  probably  would  be  allowed. 
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In  view  of  applicant's  request  that  this  action  be 
made  final,  made  in  the  paper  filed  April  2,  1909, 
and  repeated  in  the  paper  filed  April  5,  1909,  this 
action  may  be  treated  as  final  for  the  purpose  of 
appeal. 

LEWIS  B.  WYNNE, 
Examiner,  Div.  XXV. 
T.  J.  MITCHELL.     [681] 

Serial  No.  432,548.    Paper  No.  9. 
PATENT  OFFICE. 
JUN.  23,  1909. 
DIVISION  XXV. 

IN  THE  UNITED  STATES  PATENT  OFFICE. 
In    the    Matter    of    the    Application    of    FRED 
STEBLER, 

' '  Distributing  "System. ' ' 

Serial  Number  432,548; 

DatedMay  12th,  1908; 

DIVISION  25. 
Room  315. 
Paper  #  9. 
Los  Angeles,  Cal.,  June  16th,  1909. 
COMMISSIONER  OF  PATENTS : 

The  Official  Letter  dated  April  28th,  1909,  has  been 
most  carefully  considered,  both  by  Applicant  and 
Applicant's  attorneys,  in  an  earnest  endeavor  to 
ascertain  the  Examiner's  exact  meaning  and  posi- 
tion BUT  WITHOUT  ANY  POSSIBILITY  OF 
ASCERTAINING  THEREFROM  either  what 
claims  are  now  rejected  or  what  the  Examiner's  real 
position  in  the  case  is.  From  the  letter  it  appears 
that  claim  5  may  be  allowed;  certain  other  claims 
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are  rejected;  them  the  Examiner  states: 

**Upon  review,  the  examiner  has  felt  com- 
pelled to  revise  his  favorable  views  as  to  certain 
of  the  claims  in  view  of  the  too  specific  recital 
of  the  grader.  If  the  specific  distributor  be 
novel  in  connection  with  fruit  graders,  it  ap- 
pears to  be  novel  in  connection  with  them  generi- 
caUy  rather  than  in  connection  with  a  specific 
grader,  especially  when  the  latter  is  confessedly 
old." 

BUT  the  official  letter  makes  no  application  of 
these  remarks  and  no  action  whatever  is  had  upon 
claims  10  and  11. 

It  is  impossible,  therefore,  for  Applicant  to  appeal 
and  a  final  reconsideration  and  specific  action  on 
each  of  the  claims  is  requested.  At  the  same  time 
the  Examiner  is  requested  to  give  at  least  a  modicum 
of  consideration  of  the  rules  of  patent  law  applicable 
to  combination  claims  and  in  his  re-consideration  to 
mside  some  application  thereof  to  the  claims  and 
invention  presented  in  this  application.     [682] 

Applicant  regrets  the  absolute  necessity  of  spread- 
ing upon  the  records  of  this  application  verbatim 
quotations  from  the  text  books  of  Patent  Law  and 
from  the  decisions  of  the  Courts  in  patent  cases  in 
order  that  the  Examiner  may  have  ready  access 
thereto  and  may  have  no  excuse  whatever  for  not 
giving  these  rules  of  law  that  proper  and  intelligent 
consideration  to  which  they  are  entitled  and  which 
they  are  presumed  to  receive  from  one  occupying  a 
quasi-judicial  position.  To  this  end,  therefore,  ap- 
plicant most  respectfully  but  insistently  requests  the 
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Examiner  to  not  only  carefully  read  but  endeavor  to 
apply  the  following  rules  of  construction  and  sub- 
stantive Patent  Law  to  the  issues,  facts  and  claims 
of  this  application,  in  order  that  the  Examiner  may 
do  justice,  not  only  to  the  rights  of  this  applica^w, 
but  also  to  himself  as  a  public  servant  and  properly 
discharge  the  duty  he  owes  to  such  official  capacity. 

The  first  principle  of  patent  law  is  that  where  the 
co-operative  law  of  a  combination  differs  from  the 
co-operative  law  or  another  combination,  the  combin- 
ations are  distinct  and  are  separate  inventions,  and 
one  will  not  anticipate  the  other.  In  other  words 
where  the  principle  of  operation  is  different  the 
combinations  must  necessarily  be  different,  separate 
and  distinct  and  are  independent  inventions  and  one 
cannot  anticipate  the  other. 

The  application  of  this  rule  of  law  to  the  present 
application  is  apparent  by  referring  to  the  first 
paragraph  of  the  Official  Letter  of  April  28th,  1909, 
which  rejects  claim  1  upon  the  patent  to  Rayburn. 
The  device  of  the  Rayburn  patent  operates  upon 
gravity.  This  is  the  co-operative  law  of  Rayburn 's 
combination.  Applicant's  combination  neither  de- 
pends upon  gravity  nor  utilizes  gravity  in  its  co- 
operative action.  As  we  have  heretofore  called  to 
the  attention  of  the  Examiner,  the  Rayburn  patent 
is  owned  by  applicant  and  his  partner  who  are  manu- 
facturers of  fruit  packers'  machinery.  But  the 
Rayburn  apparatus  is  not  adapted  to  the  require- 
ments set  forth  in  pages  1  and  2  of  applicant 's  speci- 
fication, [083]  and  the  objections  to  the  Rayburn 
apparatus  have  been  the  cause  of  the  production  of 
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the  invention  set  forth  in  the  present  application. 
The  Rayburn  apparatus  requires  more  room,  a 
higher  packing-house  room,  is  expensive  to  install 
and  more  important  even,  is  the  fact  that  the  oranges 
roll  rapidly  down  the  spouts  and  acquire  much  mo- 
mentum and  when  stopped  come  into  forcible  contact 
with  the  walls  of  the  bins  and  with  each  other,  bruis- 
ing the  extremely  delicate  skins  of  the  fruit  and 
causing  rapid  decay.  WE  WISH  TO  IMPRESS 
UPON  THE  EXAMINER  THE  FACT  THAT 
THE  SKIN  OF  ORANGES  AND  LEMONS  ARE 
EXTREMELY  DELICATE,— we  might  say  ex- 
tremely sensitive  to  bruising.  This  bruising  of  the 
cells  of  the  skins  has  been  found  to  be  the  cause  of 
decay  and  as  the  fruit  has  to  be  shipped  long  dis- 
tances to  the  market,  and  much  of  it  is  placed  in 
cold  storage,  it  is  extremely  desirable  to  so  handle 
the  fruit  that  it  will  not  decay.  This  bruising  is 
avoided  with  applicant's  present  apparatus.  The 
gravity  apparatus  of  Rayburn  must  operate  accord- 
ing to  the  law  of  its  construction,  i.  e.,  the  law  of 
gravity;  while  the  principle  of  applicant's  appara- 
tus does  not  involve  the  law  of  gravity  for  the  car- 
rying of  the  grades  of  fruit  to  the  predetermined 
bins,  but  depends  upon  a  traveling  conveyor  upon 
which  the  oranges  are  carried,  not  upon  which  the 
orange  roll  along  by  gravity.  It  is  clear,  therefore, 
that  the  Rayburn  combination  is  not  pertinent  as  a 
reference.  Applicant's  combination  is  separate  and 
distinct  from  Rayburn 's  and  is  an  independent  in- 
vention, for  as  said  by  the  Supreme  Court  of  the 
United  States  in  WINANS  vs.  DENMEAD,  (15 
How.  340) : 
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''Its  substance  is  a  new  mode  of  operation,  by- 
means  of  which  a  new  result  is  obtained.  It  is 
this  new  mode  of  operation  which  gives  it  the 
character  of  an  invention,  and  entitled  the  in- 
ventor to  a  patent ;  and  this  new  mode  of  opera- 
tion is,  in  view  of  the  patent  law,  the  thing  en- 
titled to  protection." 
See,  also, 
McSherry  Mfg.  Co.  vs.  Dowaigiac  Co.,  101  Fed. 

716; 
Brown  Bag  Filling  Mach.  Co.  vs.  Drohen,  140 

Fed.  107; 
Gandy  vs.  Main  Belting  Co.,  143  U.  S.  587; 
Farmers'  Mfg.  Co.  vs.  Spruks  Co.,  127  Fed.  691; 
Sayre  vs.  Scott,  55  Fed.  971.     [684] 

As  said  by  the  court  in  CHISHOLM  v.  RAN- 
DOLPH CANNING  CO.,  135  Fed.  815: 

"It  is  obvious  from  the  descriptions  given  by 
Mme.  Faure  that  she  had  no  conception  of  the 
impact  method  which  was  discovered  by  Chis- 
holm,  and  it  has  been  demonstrated  by  practice 
that  her  machine  is  incapable  of  its  practical  per- 
formance. ' ' 

So  in  the  present  case,  it  is  obvious  from  the  Ray- 
burn  patent  that  Rayburn  had  no  conception  of  ap- 
plicant's mode  of  operation  and  his  apparatus  is  in- 
capable of  operation  according  to  the  law  of  co-opera- 
tion inherent  in  applicant's  combination. 

In  KEYSTONE  MFG.  CO.  v.  ADAMS,  (151  U.  S. 
142),  the  Supreme  Court  held  that  the  Henry  Adams 
corn  sheller  was  an  invention,  although  his  father, 
Augustus  Adams,  had  previously  made  a  corn  sheller 
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from  which  that  of  Henry  differed  only  in  reversing 
the  direction  of  revolution  of  one  of  its  parts.  That 
part  was  the  revolving  beater,  which  Augustus 
Adams  made  to  turn  in  the  direction  opposite  to  the 
desired  motion  of  the  ears  of  corn,  expecting  it  to 
knock  back  any  ear  that  might  ride  upon  another, 
and  thus  tend  to  prevent  choking  the  shelling  devices. 
This  mode  of  operation  was  not  entirely  satisfactory, 
and  Henry  Adams  reversed  the  direction  of  the 
beater  so  that  its  wings  moved  in  the  same  direction 
as  that  of  the  ears  of  corn,  thus  driving  them  forward 
into  the  shelling  devices.  The  old  combination,  with 
that  new  mode  of  operation,  was  highly  successful, 
and  the  patent  thereon  was  held  to  be  valid  and  given 
a  liberal  construction. 

In  Deere  &  Co.  v.  Eock  Island  Plow  Co.,  (84  Fed. 
176),  the  Court  held 

* '  That  a  combination  showed  invention  where 

it  had  a  new  mode  of  operation,  even  if  all  the 

parts  thereof  were  old  and  even  if  the  function 

of  the  combination  was  also  old. ' ' 

The  Court  of  Appeals  for  the  Seventh  Circuit  in 

DOWAGIAC  MFG.  CO.  v.  SUPERIOR  DRILL  CO. 

(115  Fed.  886),  says: 

''IF  A  NEW  ORGANIZATION  OF  OLD 
ELEMENTS  is  such  that  is  produces  a  new 
mode  of  operation  and  a  beneficial  result,  there 
may  be  patentable  invention.  The  decisions  to 
this  effect  are  very  numerous.  A  long  list  of 
them  is  shown  in  1  Rob.  Pat.,  Section  115,  note 

';   4.'' 

"The  case  of  Star  Brass  Works  v.  General 
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Electric  Co.,  49  [685]  C.  C.  A.  409,  111  Fed. 
398,  recently  decided  by  this  court,  is  a  very  pre- 
tinent  illustration  of  a  patentable  invention 
shown  by  the  peculiar  location  of  one  of  the  ele- 
ments of  a  combination  of  old  elements.  It  was 
an  invention  relating  to  the  construction  of  a 
trolley  employed  in  operating  cars  by  electrical 
power,  and  consisted  in  so  locating  the  brush 
which  takes  off  the  current  from  the  circuit  as  to 
diminish  the  friction  between  the  hub  of  the 
wheel  and  the  brush  to  a  greater  extent  than  had 
previously  been  done,  and  also  by  putting  the 
brush  inside  the  frame,  protecting  it  from  in- 
juries to  which  it  had  theretofore  been  exposed." 

See,  also, 
Dowagiac  C^.  v.  Minnesota  Moline  Plow  Co.,  118 
Fed.  136;  Brown  v.  Stillwell  &  Bierce  Mfg. 
Co.,  57  Fed.  731 ;  Ide  v.  Trorlicht  etc.  Co., 
115  Fed.  137 ;  Emerson  Mfg.  Co.  v.  Van  Nort 
Bros.  Co.,  116  Fed.  974;  Crown  Cork  &  Seal 
Co.  V.  Aluminum  Co.,  108  Fed.  845 ;  Ander- 
son V.  Collins,  122  Fed.  451. 
In  A.  R.  Milner  Seating  Co.  v.  Yesbera  (133  Fed. 
916),  the  Court  upheld  the  patent  for  the  reason  that 
the  patewee  had  reorganized  the  old  elements  "in 
such  a  way  as  to  effect  a  new  mode  of  operation." 

In  fact  the  courts  have  gone  so  far  as  to  hold  that 
where  there  is  a  mere  duplication  of  parts  it  will 
amount  to  invention  if  the  duplication  of  parts  pro- 
duces a  new  mode  of  operation. 

Walker  on  Pats.  (4th  Ed.),  Section  34,  page  34; 
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Parker  v.  Hulme,  1  Fish.  P.  C.  44;  Goss 
Printing  Press  Co.  v.  Scott,  108  Fed.  253. 

As  said  in  Blake  v.  Stafford  (6  BlatcM.  195,  Fed. 
Cas.  1504) : 

*' Though  the  seprate  parts  are  all  as  old  as  the 
mechanical  arts,  if  they  are  organized  into  hav- 
ing a  new  mechanical  operation,  then  it  is  pat- 
entable." 

The  rule  of  law  applicable  to  combination  is  most 
comprehensively  state  by  Mr.  Eobinson,  in  his  work 
on  Patents,  Vol.  1,  Section  291 ; 

*' A  compound  machine  consists  of  two  or  more 
simple  machines  united  under  a  co-operative  law. 
Its  identity  is  conditioned  upon  the  employment 
of  the  same  elemental  machines  in  the  same  co- 
operative union,with  the  same  function  and  the 
same  ultimate  effect.  Hence,  the  withdrawal  of 
any  one  of  these  constituent  machines,  or  the 
substitution  for  it  of  another  which  it  not  its 
true  eqnivelant,  or  an  alteration  in  it  which 
changes  its  essential  character  as  an  operative 
means,  or  the  addition  of  a  new  subordinate  ma- 
chine, destroys  the  former  combination  and  cre- 
ates another  and  a  different  machine.  So  also 
when,  although  the  elements  remain  the  same  in 
substance,  their  re-arrangement  or  some  formal 
variation  in  themselves  disturbs  their  previous 
relations  to  each  other,  and  thus  introduces  a 
new  co-operative  law;  or  where,  if  this  can  be 
mechanically  possible,  with  unchanged  [686] 
elements  and  the  same  o-operative  law  the  com- 
bination as  a  whole  assmnes  a  different  char- 


vs.  Fred  Stebler.  625 

acter  and  performs  different  functions  or  the 
same  functions  in  a  different  manner  the  condi- 
tions of  identity  are  defeated,  and  the  combina- 
tion itself  is  destroyed." 
As  said  by  the  Court  of  Appeals  for  the  Sixth  Cir- 
cuit in  Yesbera  v.  Hardesty  Co.  (166  Fed.  120,  125), 
**The  point  to  be  emphasized  is  that  the  law  looks 
not  at  the  elements  or  factors  of  an  invented  com- 
bination as  a  subject  for  a  patent,  but  only  to  the 
combination  itself  as  a  unit  distant  from  its  parts. 

In  this  connection  we  call  particular  attention  to 
the  decison  of  the  Supreme  Court  in  Clough  v. 
Barker  (106  U.  S.  166),  in  which  the  patent  was  sus- 
tained because  of  the  new  co-operative  principle  or 
law  of  operation,  although  the  old  and  alleged  antici- 
pation might  have  been  so  used,  although  it  was  not 
suggested  or  described  as  being  capable  of  being  so 
use  nor  was  any  use  in  such  manner  of  the  old  device 
shown  in  evidence. 

These  authorities  show  must  conclusively  that  the 
Examiner's  position  is  wrong  in  law.  The  rule  of 
law  absolutely  supports  applicant 's  position  that  the 
principle  of  operation  of  the  Rayburn  apparatus 
being  different  from  the  principle  of  operation  of 
applicant's  apparatus,  the  Rayburn  patent  cannot  be 
an  anticipation. 

WE  ASK  ON  WHAT  PRINCIPLE  CAN  THE 
EXAMINER'S  POSITION  BE  DIFPEREN(7I- 
ATED  FROM  BEING  THE  EXACT  OPPOSITE 
TO  THAT  RULE  OF  LAW  THUS  REPEAT- 
EDLY ANNOUNCED  AND  APPLIED  BY  THE 
COURTS? 
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It  is  clear,  therefore,  that  the  Rayburn  patent  is 
not  a  pertinent  reference  and  should  be  totally  with- 
drawn. We  have  heretofore  called  the  Examiner's 
direct  attention  to  the  rule  of  law  that  it  is  not  proper 
to  build  up  an  anticipation  by  combining  references. 
This  rule  of  law,  Zaso,  is  well  established,  and  is  not 
one  which  the  courts  have  discarded  but  one  which 
the  court  are  now  enforcing  more  than  ever,  see  for 
example  the  recent  decisions  of  the  Court  of  Appeals 
in 

J.  L.  Owens  Co.  v.  Twin  City  Separator  Co.,  168 

Fed.  250. 
Wayne  Mfg.  Co.  v.  Benbow-Brammer  Co.,  168 

Fed.  2i71. 
Naylor  v.   Alsop   Process   Co.,   168  Fed.   911. 
[687] 

This  mental  reorganization  of  the  devices  of  prior 
patents  and  the  combination  thereof  with  other  to 
anticipate  any  subsequently  produced  combination  so 
evidently  a  pet  hobby  of  many  of  the  Eo^icminers  has 
been  most  emphatically  and  positively  denounced 
and  overturned  by  the  courts  of  all  the  circuits  and 
cannot  be  sustained  upon  any  theory  of  the  law  of 
combinations  and  as  said  by  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  in  Naylor  v.  Alsop 
Process  Co.  (supra) : 

"When  it  is  sought  to  ascertain  the  state  of  the 
art  by  means  of  prior  patents,  nothing  can  be  used 
except  what  is  disclosed  on  the  face  of  those  patents. 
They  cannot  be  reconstructed  in  the  light  of  the  in- 
vention in  suit,  and  then  used  as  a  part  of  the  prior 
art." 
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"An  expert  cannot  take  a  prcoess  patent,  which 
has  never  been  applied  industrially,  and  work  the 
process  in  his  laferatory,  and  discover  therefrom 
something  which  is  not  disclosed  on  the  face  of  the 
patent,  and  then  transfer  that  experience  back  to 
the  time  of  the  patent,  and  make  it  a  part  of  the  prior 
art  for  the  purpose  of  defeating  a  meritorious  in- 
vention. That  would  be  ex  post  facto  law  of  the 
most  pernicious  character." 

So  also  is  the  creation  of  an  imaginary  anticipa- 
tion, by  the  Examiner,  by  reoragnizing  an  old  com- 
bination, and  combining  it  with  the  other  elements  to 
produce  a  subsequent  combination.  Where  does  the 
Examiner  get  his  knowledge  of  the  new  combina- 
tion ?  The  answer  is  plain — not  from  the  prior  pat- 
ents, but  from  applicant's  invention. 

Inasmuch  as  no  one  of  the  references  show  appli- 
cant's combination,  it  is  conclusively  proven  to  be 
novel.  It  is  not  shown  by  comething  which  does  not 
work  upon  the  same  co-operative  law.  The  rejec- 
tion of  any  of  the  claims  upon  any  one  of  the  refer- 
ences or  upon  the  mental  re-organization  and  combi- 
nation effected  by  the  Examiner  cannot  be  sustained 
in  law.  It  is  directly  opposed  to  all  authority  and 
must  be  receded  from  and  the  claims  allowed.     [688] 

If  the  Examiner  still  thinks  that  to  create  a  mental 
combination  by  taking  the  conveyor  of  Stevens  or 
White,  removing  therefrom  the  parts  which  prevent 
its  operation  as  does  applicant's  traveling  conveyor, 
and  put  it  into  combination  with  the  other  parts  of 
the  Rayburn  apparatus,  to  this  produce  applicant's 
combination,  is  an  anticipation,  we  advise  him  to 
read  the  law  on  this  subject,  not  only  as  set  forth  in 
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the  cases  before  cited  herein,  and  those  cited  in  our 
amendment  dated  March  27th,  1909,  but  also 

St.  Louis  Street  Flushing  Mach.  Co.  v.  Amer- 
ican St.  Flushing  Mach.  Co.,  156  Fed. 
574,  579; 

Bates  V.  Coe,  98  U.  S.  31; 

Emerson  Electric  Co.  v.  Van  Nort  Bros.  Co., 
116  Fed.  974; 

Clough  V.  Barker,  106  U.  S.  175; 

Johnson  v.  Railroad  Co.,  33  Fed.  500; 

American  St.  Car.  Adv.  Co.  v.  Newton  St.  Rail- 
way Co.,  82  Fed.  735; 

Packard  v.  Lacing-Stud  Co.,  70  Fed.  66,  6S; 

Boston  &  R.  Electric  St.  Ry.  Co.  v.  Bemis  Car- 
Box  Co.,  80  Fed.  287,  289; 

Zubelt  V.  Friedman,  158  Fed.  430; 

Merrow  v.  Shoemaker,  59  Fed.  120. 

It  is  easy  for  an  Examiner  to  sit  in  a  chair  in  the 
Patent  Office  and  say  that  this  or  that  does  not  in- 
volve invention.  But  the  Supreme  Court  of  the 
United  States  seems  to  think  that  the  question  is 
one  of  more  moment  and  one  less  easy  of  determina- 
tion. That  the  seemingly  obvious  is  not  in  fact  all 
obvious.  That  many  seemingi}^  obvious  things  really 
require  the  happy  thought  of  inventive  genious  to 
their  creation.  It  is  strange  that  all  these  obvi- 
ous (?)  things  are  so  apparent  to  the  Examiner  when 
they  are  in  fact  absolutely  hidden  from  the  practical 
mechanic  working  in  the  arts.     [689] 

Of  course  the  reason  why  these  changes  are  obvi- 
ous to  the  Examiner,  and  not  obvious  to  the  ordinary 
skilled  mechanic  working  in  the  art,  cannot  be  be- 
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cause  the  Examiner  has  before  him  applicant's  dis- 
closure of  how  to  accomplish  the  desired  result! 

That  most  eminent  and  able  jurist,  Mr.  Justice 
Brown,  in  delivering  the  decision  of  the  Supreme 
Court  of  the  United  States,  in  Potts  &  Co.  v.  Creager 
(155  U.  S.  597)^  does  not  seem  to  agree  with  the  Ex- 
aminer, but  says: 

* '  Indeed,  it  often  requires  as  acute  a  perception  of 
the  relations  between  cause  and  effect,  and  as  much 
of  the  peculiar  intuitive  genius  which  is  character- 
istic of  great  inventors,  to  grasp  the  idea  that  a  de- 
vice used  in  one  are  may  be  made  available  in  an- 
other, as  would  be  necessary  to  create  the  device 
de  novo.  And  this  not  the  less  true  if,  after  the 
thing  has  been  done,  it  appears  to  the  ordinary  mind 
so  simple  as  to  excite  wonder  that  it  was  not  thought 
of  before.  The  apparent  simplicity  of  a  new  de- 
vice often  leads  an  inexperienced  person  to  think 
that  it  would  have  occurred  to  anyone  familiar  with 
the  subject;  but  the  decisive  answer  is  that  with 
dozens  and  perhaps  hundreds  of  others  laboring  in 
the  same  Gled,  it  has  never  ocurred  to  anyone  before. 
The  practiced  eye  of  an  ordinarj?-  mechanic  may  be 
safely  trusted  to  see  what  ought  to  be  apparent  to 
everyone.  As  was  said  by  Mr.  Justice  Bradley,  in 
Webster  Loom  Co.  v.  Higgins,  105  U.  S.  580,  591 : 
'Now  that  it  has  succeeded,  it  may  seem  plain  to 
anyone  that  he  could  have  done  it  as  well.  This  is 
often  the  case  with  inventions  of  the  greatest 
merit.'  " 

In  the  present  case  the  experienced  eye  of  the  me- 
chanic skilled  in  the  art  of  building  and  using  fruit 
packers'  machinery  never  saw  applicant's  combina- 
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tion — it  was  not  apparent  to  him — although  the  Ray- 
burn  apparatus  was  in  actual  use  before  him. 

The  Examiner  must  be  more  astute,  more  keenly- 
observing,  more  ingenius,  than  Mr.  Justice  Bradley, 
who  has  taken  a  very  opposite  view  to  that  of  the 
Examiner,  and  in  Loom  Co.  v.  Higgins  (supra), 
says:     [690] 

*'It  may  have  been  under  their  very  eyes,  they 
may  almost  be  said  to  have  stumbled  over  it; 
but  they  certainly  failed  to  see  it,  estimate  its 
value,  and  bring  it  to  notice. ' ' 

The  quotation  from  Mr.  Justice  Brown's  decision 
in  Potts  V.  Creager  (supra)  is  not  an  isolated  or 
peculiar  case  but  that  it  aptly  illustrates  the  view- 
point of  that  eminent  jurist  (probably  the  most  able 
patent  judge  ever  on  the  Supreme  Bench),  is  seen 
when  reference  is  had  to  his  decision  in  The  Barbed 
Wire  Case  (14-3  U.  S.  154),  in  which  he  says: 

"In  the  law  of  patents  it  is  the  last  step  that 
wins.     It  may  be  strange  that,  considering  the 
important  result  obtained  by  Kelly  in  his  pat- 
ent, it  did  not    occur  to  him  to    substitute    a 
coiled   wire   in   place   of   the   diamond-shaped 
prong,  but  evidently  it  did  not ;  and  to  the  man 
to  whom  it  did  ought  not  to  be  denied  the  qual- 
ity of  inventor.     There  are  many  instances  in 
the  reported  decisions  of  this  court  where  a 
monopoly  has  been  sustained  in  favor  of  the 
last  of  a  series  of  inventors,  all  of  whom  were 
groping  to  attain  a  certain  result,  which  only 
the  last  one  of  the  number  seemed  to  grasp. ' ' 

It  is  apparent  that  the  Courts  realize  the  grave 
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danger  of  jumping  to  a  conclusion  that  a  given 
change  or  substitution  is  an  obvious  one  which  an 
06?rinary  mechanic  would  make.  The  supposed  ob- 
viousness of  the  Examiner's  mental  substitution  of 
elements  to  reconstruct  the  Rayburn  apparatus  so 
as  to  work  not  on  the  law  of  gravity,  but  on  the  prin- 
ciple of  operation  of  applicant's  apparatus,  never 
was  obvious  to  anyone  before  applicant's  invention. 
No  one  ever  thought  of  such  a  device.  These  are 
the  facts.  The  Examiner's  prophecy  (after  appli- 
cant has  shown  him  the  blazed  way),  is  not  a  part 
of  the  prior  art  and  is  not  an  anticipation.  The 
position  that  the  claims  are  met  either  by  the  Ray- 
burn  patent  or  by  any  of  the  patents  combined  with 
Rayburn  or  by  any  modification  of  rearrangement 
of  Rayburn's  [691]  apparatus  and  the  interjec- 
tion thereinto  of  an  element  or  elements  not  therein 
shown  or  used  and  which  cannot  be  utilized  in  Ray- 
bum's  apparatus  without  a  change  of  the  co-oper- 
ative law  of  the  apparatus,  to  build  up  a  hypothec- 
ical  structure  as  an  anticipation,  is  not  to  judge  the 
novelty  of  applicant's  invention  by  what  was  actu- 
ally known  prior  to  applicant 's  discovery.  It  is  con- 
trary to  law.  Such  a  position  cannot  be  maintained 
and  must  be  receded  from. 

THE  EXAMINER'S  POSITION  AS  TO 
AGGREGATION  IS  EQUALLY  ERRONEOUS 
AND  CONTRARY  TO  LAW. 

There  is  true  "combination,"  within  the  meaning 
of  this  term  in  "Patent  Law,"  between  the  par- 
ticular style  of  grader  shown  and  described  and  the 
particular  distributing  conveyor,  guiding  means  and 
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adjustable  bins.  The  fact  that  other  forms  of  grad- 
ing means  might  be  substituted  does  not  alter  this 
fact.  The  criterion  is,  is  there  a  unitary  result  se- 
cured by  the  co-ordinated  mechanism  f  This  cannot 
be  denied.  We  pause  the  reiterate  this  statement — 
this  cannot  be  denied.  Neither  the  statement  that 
this  is  the  true  test  of  a  "combination"  nor  its  appli- 
cation to  the  present  claims  cannot  be  successfully 
disputed.  If  the  Examiner  has  any  doubts  he  will 
do  well  to  read  the  decisions  of  the  courts  wherein 
the  true  test  of  "combination"  and  "aggregation" 
are  set  forth.  For  the  Examiner's  convenience  and 
that  he  may  have  an  opportunity  to  consult  the  true 
rule  of  law,  we  cite  a  number  of  leading  decisions 
interpreting  the  rule  as  to  "Combinations"  and 
"Aggregations." 

Deere  &  Co.  v.  Rock  Island  Plow  Co.,  84  Fed. 

171; 
Dayton  Malleable  I.  Co.  v.  Forster,  Waterbury 

&Co.,  153  Fed.  201; 
Sanders  v.  Hancock,  128  Fed.  424; 
Beach  v.  Hobbs,  82  Fed.  916; 
Rob.  on  Pats.,  sec.  156; 
Dowagiac  Co.  v.  Superior  Drill  Co.,  115  Fed. 

886; 
National  Cash  Register  Co.  v.  American  Cash 
Register  Co.,  53  Fed.  367,  371  (a  leading 
case).     [692] 
International  Time  Rec.  Co.  v.  Dey,  142  Fed. 

744; 
Blake  &  Knowles  Wks.  v.  Warren  Steam  Pump 
Co.,  155  Fed.  285; 


vs.  Fred  Stebler.  633 

Holmes  Burglar  Alarm  Co.  v.  Domestic  Co.,  42 

Fed.  220; 
Bowers  v.  Von  Schmidt,  63  Fed.  572,  583 ; 
Hoffman  v.  Young,  2  Fed.  74,  77 ; 
Stutz  V.  Armstrong,  20  Fed.  843,  847; 
American  Street  Car  Adv.  Co.  v.  Newton  St. 

Ry.  Co.,  82  Fed.  732; 
National  Tube  Co.  v.  Aiken,  163  Fed.  254,  262 ; 
St.  Louis  St.  Flush  Mach.  Co.  v.  American  Co., 

156  Fed.  574,  579. 

The  object  of  applicant's  apparatus  is  to  separate 
the  fruit  according  to  its  sizes  and  deliver  the  sepa- 
rated fruits  in  predetermined  bins.  To  accomplish 
this  the  combined  action  of  the  grading  element  and 
the  traveling  conveyor,  guiding  means  and  bins  are 
necessary.  The  particular  style  of  grader  is  pecu- 
liarly adapted  for  use  in  this  combination.  As  said 
by  Mr.  Eobinson  in  Section  291  of  his  work  on  Pat- 
ents (quoted  on  page  5  hereof),  this  specific  grader 
is  one  of  the  elemental  machines  utilized  by  appli- 
cant in  the  preferred  embodiement  of  his  invention, 
to  form  the  combination  which  is  the  invention  in 
issue.  While  the  invention  is  not  limited,  in  all  its 
aspects,  to  this  particular  style  of  grader,  yet  that 
particular  style  of  grader  is  in  true  combination 
with  the  other  elements  of  the  combination  and  is 
patentable. 

We  respectfully  request  the  Examiner  to  give  this 
application  that  careful  consideration  which  the  im- 
portance of  the  invention  merits.  We  trust  that  the 
Examiner  will  consider  carefully  the  rules  of  law 
which  have  been  cited  to  him  and  consider  with  care 
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the  attitude  of  the  courts  in  judging  these  questions. 
Having  given  due  consideration  in  the  matter  we 
know  the  Examiner  must  reverse  his  position  and 
allow  the  application  as  it  stands. 
A  complete  and  final  action  is  demanded. 
Respectfully  submitted, 
TOWNSEND,  LYON  &  HACKLEY, 

Attorneys  for  Applicant. 
(Dictated  F.  S.  L.)     [693] 

TFM. 
Paper  No.  10. 
All   communications   respecting  this   application 
should  give  the  serial  number,  date  of  filing,  title  of 
invention,  and  name  of  the  applicant. 

MEC. 

Div.  25,  Room  315. 

Address  only 
**The  Commissioner  of  Patents, 

Washington,  D.  C." 
and  not  any  official  by  name. 

DEPARTMENT  OF  THE  INTERIOR. 

UNITED  STATES  PATENT  OFFICE. 

Washington,  D.  C,  June  25,  1909. 
MAILED      "      ''       '' 
Fred  Stebler, 

c/o  Townsend,  Lyon  and  Hackley, 

Los  Angeles,  Cal. 
Please  find  below  a  communication  from  the  Ex- 
your 
aminer  in  charge  of  the  application  ef  No.  432,548, 
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filed  May  12,  1908,  for  Distributing  Apparatus. 

E.  B.  MOORE, 
Commissioner  of  Patents. 

Case  further  considered  as  argued  June  23,  1909. 

Applicant  has  apparently  clearly  understood  the 
implication  of  allowance  where  a  claim  is  not  speci- 
fied among  claims  rejected,  in  three  successive  office 
letters ;  and  asserts  a  failure  to  understand  a  fourth 
office  letter,  which  grants  a  repeated  request  for 
final  action  as  far  as  the  Examiner  may  properly 
grant  such  a  request.  In  said  office  letter,  that  of 
April  28,  1909,  each  claim  rejected  is  specified  by 
numeral  and  the  grounds  of  rejection  are  stated.  In 
view  of  the  facts  that  neither  the  numerals  nor  the 
substance  of  the  claims  in  the  case  when  office  letter 
of  Feb.  3,  1909,  was  sent  have  been  changed,  and 
applicant's  plainly  understanding  the  implication 

from  non-mention  of  claims,  it  is  respectfully  sug- 
gested that  no  difficulty  should  be  encountered  in 

ascertaining  from  a  mere  comparison  of  the  numer- 
als of  the  claims  rejected  in  the  two  office  letters 
specified  which  were  the  claims  as  to  which  the  Ex- 
aminer had  changed  a  previous  favorable  opinion  to 
one  unfavorable.     [694] 

Examiner  must  insist  that  the  last  office  letter 
clearly  indicated  what  claims  were  rejected,  aand  the 
grounds  of  rejection. 

The  claims  specified  as  rejected  in  office  letter  of 
April  28,  1909,  (claims  1,  2,  3,  4,  6,  7,  8,  9,  12,  13,  14, 
15,  16,  17,  18,  19,  (432,548—2)  and  20)  are  again 
and  -finally  rejected  up  the  reasons  and  references 
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stated  in  said  office  letter  of  April  28,  1909. 

T.  ,F.  MITCHELL, 
Act'g  Examiner,  Division  XXV. 
T.  F.  MITCHELL.     [695] 

CERTIFICATE  OF  DEPOSIT. 

$10— RECEIVED 

JUL.  6,  1909.  C 

CHIEF  CLERK  U.  S,  PATENT  OFFICE. 

Los  Angeles,  June  20,  1909. 
Commissioner  of  Patents, 

Washington,  D.  C. 
Sir: 

In  Re:  Application  of  FRED  STEBLER,  Serial 
No.    432,548,    FRUIT    DISTRIBUTING 
APPARATUS,  on  APPEAL  TO  EXAM- 
INERS-IN-CHIEF. 
We  enclose  you  herewith  formal  appeal  to  Board 
of  Examiner s-in- Chief  in  this  case,  together  with 
U.  S.  Certificate  of  Deposit  for  $10.00  in  payment 
of  the  Appeal  Fee. 

We  request  that  the  appeal  be  set  for  the  very  ear- 
liest possible  date.    Oral  hearing  waived. 

Respectfully, 
TOWNSEND,  LYON  &  HACKLEY. 
F.  S.  L.-L.     [696] 
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Serial  No.  432,548.     Paper  No.  11. 
MAIL  ROOM.  PATENT  OFFICE. 

JUL.  6,  1909.  JUL.  8,  1909. 

U.  S.  PATENT  OFFICE.      DIVISION  XXV. 

Div.  25. 

IN  THE  UNITED  STATES  PATENT  OFFICE. 

In  the  Matter  of  the  application  of  FRED  STEB- 
LER, 

*' DISTRIBUTING  SYSTEM." 

Filed  May  12th,  1908, 
•Serial  No.  432,548. 
Los  Angeles,  Cal.,  June  30, 1909. 

APPEAL  FROM  THE  PRIMARY  EXAMINER 

to  the 
BOARD  OF  EXAMINERS-IN-CHIEF. 
To  the  Hon.  Commissioner  of  Patents, 
SIR:— 

I  hereby  appeal  to  the  Examiners-in-Chief  from 
the  decision  of  the  Principal  Examiner  in  the  matter 
of  my  application  for  Letters  Patent  for  Distribu- 
ting Apparatus  filed  May  12th,  1908,  Serial  No.  432,- 
548,  which  on  the  25th  day  of  June,  19Q9,  was  re- 
jected the  second  time. 

The  following  are  points  of  the  decision  on  which 
the  appeal  is  taken. 

The  rejection  of  claims  1,  2,  3,  4,  6,  7,  8,  9,  12,  13, 
14,  15,  16,  17,  18,  19  and  20  upon  any  of  the  patents 
cited,  to  wit : — 

Rayburn,  741,928,  dated  Oct.  20, 1903;  White,  731,- 
828,  dated  June  23,  1903;  Stevens,  749,459,  dated 
June  23,  1903;  Ish,  458,422,  dated  August  25,  1891; 
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Strain,  775,015,  dated  November  15, 1904,  for  the  fol- 
lowing reasons,  to  wit : — 

(1)  The  co-operative  law  of  the  combination  of 
each  of  said  claims  is  different  from  the  co-operative 
law  of  the  devices  set  forth  in  any  one  of  said  pat- 
ents, and  each  of  the  said  combinations  set  forth  in 
said  respective  claims  are  [697]  therefore  separ- 
ate and  distinct  from  any  combination  shown  in  any 
one  of  said  patents. 

(2)  The  Primary  Examiner  erred  in  holding  that 
either  one,  or  all  of  said  patents,  show  the  combina- 
tion of  devices  in  the  interrelations  set  forth  in  and 
co-operating  as  called  for  by  anyone  of  said  respec- 
tive claims. 

(3)  The  Primary  Examiner  erred  in  ^rejecting 
any  one  of  said  claims  upon  the  references  of  record. 

(4)  The  Primary  Examiner  erred  in  citing  the 
patent  to  Stevens  for  the  reason  that  said  Stevens 
patent  is  not  for  a  device  in  the  same  art  as  appli- 
cant's apparatus,  nor  is  it  in  an  analogous  art. 

(5)  The  Primary  Examiner  erred  in  rejecting  any 
one  of  said  claims  upon  a  built-up,  mental  or  theo- 
retical combination  of  devices  from  said  Rayburn 
patent  and  from  said  White,  Stevens  or  Strain  pat- 
ents and  a  mental  rearrangement  of  the  elements  of 
said  prior  patents  in  combinations  and  interrelations 
in  which  such  elements  are  not  shown  by  said  respec- 
tive reference  patents  and  to  co-operate  upon  a  prin- 
cipal of  operation  not  utilized  by  such  prior  patents. 
Such  rearrangement  and  reorganization  of  the  prior 
art  is  not  to  judge  applicant's  petition  for  a  patent 
by  what  is  actually  shown  by  prior  patents  to  be 
old,  but  is  to  rearranges?  and  manufacture  a  record 
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and  a  prior  art  which  in  fact  did  not  exist  prior  to 
applicant's  invention. 

(6)  The  Primary  Examiner  erred  in  that  he  did 
not  pass  upon  applicant's  right  to  a  patent  or  judge 
the  same  by  the  prior  art  as  it  actually  existed  prior 
to  applicant's  invention  [698]  but  made  theoretical 
modifications  and  rearrangements  of  such  prior  art, 
after  having  been  shown  how  to  do  the  same  by  ap- 
plicant, in  order  to  approximate  an  anticipation  of 
said  claims. 

(7)  The  Primary  Examiner  erred  in  not  allowing 
each  of  said  claims. 

(8)  The  Primary  Examiner  erred  in  rejecting  any 
of  said  claims  as  aggregations. 

(9)  The  Primary  Examiner  erred  in  holding  that 
there  was  not  true  combination  between  the  grading 
elements,  co-operating  upon  a  law  of  gravity,  and  the 
carrying  and  distributing  means  co-operating  there- 
with to  accomplish  the  purpose  of  the  invention. 

Respectfully  submitted, 
TOWNSEND,  LYON  &  HACKLEY, 

Attys.  for  Stebler. 
PSL-H.  [699] 
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Paper  #12. 
Application  No.  432,548. 
Fred  Stebler, 
Distributing  Apparatus, 
Filed  May  12,  1908. 

Before  the  Hon.  Board  of  Examiner s-in- Chief 
On  Appeal. 
Messrs.  TOWNSEND,  LYON  and  HACKLEY, 
for  Applicant. 

IJ.  S.  PATENT  OFFICE. 
JUL.  14,  1909. 
MAILED. 

EXAMINER'S  STATEMENT. 

The  claims  appealed  are : 

1.  ' '  The  combination  with  a  fruit  grading  element 
constructed  to  deliver  fruit  at  different  longi- 
tudinal portions,  of  traveling  supporting  and 
distributing  means  extending  laterally  from  the 
grading  element  and  inclined  downwardly  away 
therefrom,  the  longitudinal  extension  of  the 
delivery  portion  of  the  said  distributing  means 
being  greater  than  the  longitudinal  extension 
of  the  grading  element. 

2.  '*In  combination  with  a  grading  element  con- 
structed to  deliver  fruit  at  different  longitu- 
dinal portions,  a  distributing  apparatus  there- 
for comprising  a  conveyor  traveling  longitudi- 
nally of  the  grading  element,  and  guiding  means 
arranged  along  the  conveyor  forming  chutes  to 
guide  the  fruit  and  bins  arranged  along  the 
length  of  said  conveyor  and  at  the  sides  thereof. 
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3.  ''The  combination  with  a  grading  element 
adapted  to  deliver  graded  fruit  at  different 
longitudinal  portions  of  the  element,  a  travel- 
ing conveyor  extending  longitudinally  under 
said  grading  element  and  extending  beyond  the 
end  thereof,  a  series  of  bins  whose  longitudinal 
extension  is  greater  than  the  longitudinal  exten- 
sion of  the  grading  element  arranged  along  the 
side  of  said  conveyor,  and  guiding  means  for 
guiding  the  fruit  along  said  conveyor  and  from 
the  grading  element  to  the  series  of  bins. 

4.  "The  combination  with  a  grading  element  and 
a  series  of  bins,  of  a  conveyor  traveling  longitu- 
dinally under  the  grading  element  and  along  the 
side  of  the  series  of  bins,  and  guiding  means 
arranged  along  the  conveyor  to  guide  the  fruit 
to  the  bins,  said  guiding  means  diverging  to- 
wards the  bins.     [700] 

6.  "A  distributing  apparatus  comprising  in  com- 
bination with  a  grading  element,  a  horizontally 

traveling  conveyor  inclined  downward  away  from 
said  grading  element,  bins  arranged  below  and 
along  said  conveyor,  and  guiding  means  ar- 
ranged along  the  conveyor  providing  chutes  for 
directing  fruit  to  bins. 

7.  "In  combination  with  a  fruit  grader  comprising 
a  graduated  rotary  member  and  a  traveling  end- 
less belt  forming  the  way  or  chute  for  the  fruit 
to  travel  along  and  thereby  be  graded  by  grav- 
ity, a  traveling  conveyor  arranged  thereunder 
and  of  greater  length  than  said  grader,  a  series 
of  bins  arranged  at  the  side  of  said  conveyor 
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and  means  in  conjunction  with  said  conveyor 
for  directing  fruit  along  said  conveyor  to  the 
respective  bins. 

8.  "In  combination  with  a  fruit  grader  compris- 
ing a  graduated  rotary  member  and  a  traveling 
endless  belt  arranged  adjacent  thereto  and 
forming  therewith  the  grading  way  or  chute  for 
the  fruit  to  pass  along  and  be  graded  by  gravity, 
a  traveling  conveyor  arranged  thereunder,  a 
series  of  bins  arranged  along  the  side  of  said 
conveyor,  an  adjustable  guiding  means  arranged 
along  the  conveyor  and  forming  a  chute  for 
directing  the  graded  fruit  from  the  point  of  dis- 
charge from  said  conveyor  into  said  bins,  said 
guiding  means  being  adjustable  to  shift  the 
point  of  discharge  longitudinally  of  the  con- 
veyor. 

9.  "In  combination  with  a  grader  comprising  a 
graduated  rotary  member  and  a  traveling  end- 
less belt  arranged  adjacent  thereto  and  forming 
in  conjunction  therewith  the  way,  or  chute,  for 
the  fruit  to  pass  along  and  be  separated  or  as- 
sorted by  gravity,  a  distributing  apparatus  for 
a  fruit  grader  or  sizer  comprising  a  horizontally 
traveling  conveyor,  a  pulley  for  said  conveyor 
mounted  on  an  inclined  axis  and  a  second  pulley 
mounted  on  a  horizontal  axis,  the  conveyor  being 
extended  between  and  passing  over  said  pulleys, 

a  bed  supporting  the  upper  run  of  said  con- 
veyor and  provided  with  a  hip  over  which  con- 
veyor travels  as  it  approaches  said  horizontals^ 
pulley,  and  guiding  means  arranged  along  the 
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conveyor  forming  chutes  for  the  fruit. 

12.  **In  combination  with  a  fruit  grader  comprising 
a  graduated  rotary  member  and  a  traveling  end- 
less belt  arranged  adjacent  thereto  and  forming 
in  conjunction  therewith  the  way,  or  chute,  for 
the  fruit  to  pass  along  and  be  separated  or  as- 
sorted by  gravity,  a  distributing  apparatus  com- 
prising fruit  supporting  means  outwardly  and 
downwardly  inclined  from  one  side  to  the  other, 
and  guide  means  extending  obliquely  across  the 
supporting  means,  each  guide  means  compris- 
ing telescoping  members. 

13.  ''In  combination  with  a  fruit  grader  compris- 
ing a  graduated  rotary  member  and  a  traveling 
endless  belt  arranged  adjacent  thereto  and 
forming  in  conjunction  therewith  the  way,  or 
chute,  for  the  fruit  to  pass  along  and  be  sep- 
arated or  assorted  by  gravity,  a  distributing  ap- 
paratus comprising  fruit  supporting  means  out- 
wardly and  downwardly  inclined  from  one  side 
to  the  other,  guide  means  extending  obliquely 
across  the  supporting  means,  each  guide  means 
comprising  telescoping  members,  and  means  for 
adjusting  the  longitudinal  position  of  the  outer 
ends  of  said  members.     [701] 

14.  "In  combination  with  a  fruit  grader  compris- 
ing a  graduated  rotary  member  and  a  traveling 
endless  belt  arranged  adjacent  thereto  and 
forming  a  grading  way  or  chute  for  the  fruit  to 
pass  along  and  be  separated  or  assorted  by 
gravity,  a  series  of  bins,  a  distributing  apparatus 
therefor  comprising  a  conveyor  traveling  \ondi- 
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tudinally  of  the  grading  element  and  guiding 
means  arranged  along  the  conveyor  forming 
chutes  to  guide  the  fruit  to  said  hins. 

15.  ''In  combination  with  a  fruit  grader  compris- 
ing a  graduated  rotary  member  and  a  traveling 
endless  belt  arranged  adjacent  thereto  and 
forming  a  grading  way  or  chute  for  the  fruit  to 
pass  along  and  be  separated  or  assorted  by 
gravity,  of  traveling  separating  and  distribut- 
ing means  extending  under  said  fruit  grader  and 
inclined  downward  away  therefrom,  the  longi- 
tudinal extension  of  the  delivery  portion  of  said 
distributing  means  being  greater  than  the  longi- 
tudinal extension  of  said  grader,  and  a  series  of 
bins  arranged  along  said  distributing  means. 

16.  "In  combination,  a  grading  element  and  a  dis- 
tributing apparatus  therefor,  and  bins  arranged 
at  the  side  of  the  distributing  apparatus,  said 
distributing  apparatus  comprising  a  conveyor 
traveling  horizontally  and  longitudinally  of  the 
grading  element  and  under  the  same,  guiding 
means  extending  transversely  of  the  conveyor 
and  forming  separated  chutes  for  the  fruit  and 
opening  into  respective  bins. 

17.  "A  grading  element  and  fruit  bins,  in  combina- 
tion with  a  conveyor  of  greater  length  than  the 
grading  element  and  extending  alongside  said 
fruit  bins,  and  guiding  means,  on  the  surface  of 
said  conveyor  and  forming  separated  chutes  for 

the  separated  and  sized  fruit,  extending  trans- 
versely of  the  conveyor. 

18.  "In  combination,  a  grading  element  and  a  dis- 
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tributing  apparatus  therefor,  bins  arranged  at 
the  side  of  the  distributing  apparatus,  said  bins 
provided  with  movable  partitions  whereby  the 
widths  of  the  bins  along  the  distributing  ap- 
paratus may  be  adjusted,  said  distributing 
apparatus  comprising  a  conveyor  traveling 
horizontally  and  longitudinally  of  the  grading 
element  and  under  the  same,  and  guiding  means 
extending  transversely  of  the  conveyor  and 
forming  separated  chutes  for  the  fruit  and 
opening  into  respective  bins. 

19.  "A  grading  element,  in  combination  with  a  dis- 
tributing apparatus,  comprising  a  horizontally 
traveling  conveyor  inclined  downward  awa)^ 
from  said  grading  element,  guiding  means  ar- 
ranged along  the  conveyor  providing  separated 
chutes  for  directing  the  fruit,  and  bins  arranged 
below  and  alongside  said  conveyor,  said  bins 
provided  with  movable  partitions  whereby  the 
width  of  the  bins  may  be  adjusted  with  respect 
to  longitudinal  extension  of  said  conveyor. 
[70^] 

20.  ''The  combination  with  a  grading  element  and 
a  series  of  bins,  a  conveyor  traveling  long- 
itudinally under  the  grading  element  and  along 
the  side  of  the  series  of  bins,  and  adjustable 
guiding  means  arranged  along  the  conveyor  to 
guide  the  fruit  to  the  bins,  said  guiding  means 
diverging  toward  the  bins,  said  bins  provided 
with  movable  partitions  whereby  the  longi- 
tudinal extension  of  the  respective  bins  may  be 
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adjusted  with  relation  to  the  length  of  the  con- 
veyor." 

The  references  relied  upon  are :  458,422,  Ish,  Aug. 
25, 1891 ;  731,828,  White,  June  23, 1903 ;  741,928,  Ray- 
burn,  Oct.  20,  1903;  775,015,  Strain,  Nov.  15,  1904, 
Thrashing,  Fruit  and  Vegetable  Separators;  and 
759,459,  Stevens,  Jan.  12,  1904,  Measuring  Instru- 
ments, Gages,  Assorting. 

The  grounds  of  rejection  are  set  forth  in  the  office 
letter  of  April  28,  1909,  from  which  the  following  is 
quoted : 

*'Rayburn  plainly  shows  the  combination  of  a 
fruit  grading  element  with  laterally  and  down- 
wardly extending  distributing  means,  (3,  4)  for  de- 
livering the  separated  fruit  to  a  series  of  bins.  This 
series  of  bins  and  the  distributing  means  are  plainly 
greater  than  the  longitudinal  extension  of  the  grad- 
ing element.  Indeed,  Rayburn  appears  to  com- 
pletely anticipate  the  1st  claim,  which  is  rejected  in 
view  thereof. 

"Claim  2  expresses  merely  the  substitution  of  a 
specifically  different  distributing  means  for  the  dis- 
tributing means  of  Raybum,  but  not  altering  the 
combination.  Stevens,  Strain  (fig.  8)  and  White  of 
record  plainly  show  distributers  comprising  traveling 
conveyers  with  guides  forming  channels  thereon  lead- 
ing to  the  various  points  of  delivery.  To  substitute 
such  a  distributer  for  Raybum 's  w^ould  be  but  an  in- 
terchange of  equivalents  which  would  not  alter  the 
combination  nor  involve  invention.  Claim  2  is  re- 
jected in  view  of  said  references  as  are  also  claims  3 
and  4.     [703] 
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'*  Claim  6  is  rejected  in  view  of  the  references  for 
claims  2 — 4,  the  inclination  of  the  conveyor  being  but 
an  arbitrary  change  of  form,  destitute  of  invention. 

"Claim  7  is  rejected  as  being  for  an  aggregation  of 
a  specific  grader  and  a  specific  distributing  conveyer, 
no  combinative  relation  appearing  between  the  two 
specific  devices.  The  grader  is  practically  dis- 
claimed in  the  second  paragraph  of  page  2;  and  it 
obviously  does  not  involve  invention  to  substitute  old 
grading  elements  and  old  distributing  elements  for 
the  equivalent  elements  in  the  old  combination  shown 
in  Rayburn. 

'*  Claim  8  is  for  a  similar  aggregation,  unpatent- 
able irrespective  of  any  supposed  novelty  either  of 
grader  or  distributer.  The  application  of  the  specific 
distributer  specified  in  the  8th  claim,  which  goes 
somewhat  beyond  the  capabilities  of  Rayburn 's,  to  a 
fruit  grader  generically  may  be  patentable;  but  as 
applied  merely  to  a  specific  grader  it  is  for  a  simple 
aggregation  unless  applicant  can  establish  a  com- 
binative relation  between  the  specific  grader  and  the 
specific  distributer.  The  8th  is  rejected  for  the 
reason  stated. 

*' Claims  9,  12  and  13  are  rejected  upon  the  same 
ground,  as  are  claims  14  and  15.  Claims  14  and  15 
are  also  rejected  in  view  of  the  references  for  claims 
2—4,  and  458,422,  Ish,  August  25,  1891,  Fruit  and 
Vegetable  Separators,  showing  the  specific  grader. 

*'Upon  review,  the  examiner  has  felt  compelled  to 
revise  the  his  favorable  views  as  to  certain  of  the 
claims  in  view  of  the  too  specific  recital  of  the  grader. 
If  the  specific  distributer  be  novel  in  connection  with 
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fruit  graders,  it  appears  to  be  novel  in  connection 
with  them  generically  rather  than  in  connection  with 
a  specific  grader,  especially  when  the  latter  is  con- 
fessedly old.     [704] 

''Claims  16  and  17  are  rejected  upon  the  refer- 
ences for  claims  2 — 4. 

"The  18th  and  19th  are  rejected  as  being  for  ag- 
gregations, there  being  no  combinative  relation 
brought  out  in  these  claims  between  the  specific  dis- 
tributer and  the  specific  bin. 

"The   20th  is   rejected   upon   the   same   ground. 

However,  if  the  adjustability  of  the  guiding  means 

be  defined  in  its  relation  to  the  adjustability  of  the 

bin  partitions,  the  claim  probably  would  be  allowed." 

The  case  is  respectfully  submitted. 

J.  H.  LIGHTFOOT, 
Primary  Examiner, 

Div.  25. 
Eoom  315,  U.  S.  Patent  Office, 
July  14,  1909. 
T.  P.  M.     [705] 
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COPY. 

Paper  No. 
Address  only  Notice  of  Hearing. 

The  Commissioner  of  Patents, 
Washington,  D.  C. 
DEPAPtTMENT  OF  THE  INTERIOR. 
UNITED  STATES  PATENT  OFEICE. 
Washington,  D.  C, 

July  15, 1909. 
Sir: 

Serial 
The  case  of  Fred  Stebler,  fe#.  No.  432,548,  wiU 

Commissioner 
be  heard  by  the  Examiners-in- Chief  on  the  2nd  day 

of  August,  1909. 

It  is  the  9th  case  on  the  assignment  for  that  day. 

The  hearings  will  commence  at  (one)  o'clock,  and 
as  soon  as  the  argument  in  one  case  is  concluded  the 
succeeding  case  will  be  taken  up. 

If  any  party,  or  his  attorney,  shall  not  appear 
when  the  case  is  called,  his  right  to  an  oral  hearing 
will  be  regarded  as  waived. 

The  time  allowed  for  arguments  is  as  follows : 
Ex  parte  cases,  thirty  minutes ; 
Motions,  thirty  minutes,  each  side ; 
Interference   appeals,  final  hearing,  one  hour 
each  side. 
By  special  leave,  obtained  before  the  argument  is 
commenced,  the  time  may  be  extended. 

The  appellant  shall  have  the  right  to  open  and  con- 
clude in  interference  cases,  and  in  such  case  a  full 
and  fair  opening  must  be  made. 
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Briefs  in  interference  appeals  must  be  filed  in  ac- 
cordance with  the  provisions  of  Rule  147. 

Respectfully, 

E.  B.  MOORE, 
Commissioner  of  Patents. 
To  Fred  Stebler, 

c/o  Townsend,  Lyon  &  Hackley,  Attys., 
504  Merchants  Trust  Co.  Bldg., 
Los  Angeles,  Cal.     [706] 

MAIL  ROOM.        Appeal  No.  2276.     Paper  No.  14. 
JUL.  27,  1909.  Brief. 

U.  S.  PATENT  OFFICE. 

DOCKET  CLERK. 

JUL.  27, 1909. 

U.  S.  PATENT  OFFICE. 
EXAMINERS-IN-CHIEF, 
JUL.  27, 1909. 
U.  S.  PATENT  OFFICE.  Brief. 

IN  THE  UNITED  STATES  PATENT  OFFICE. 

In  the  Matter  of  the  Application  of  FRED  STEB- 
LER, 

"DISTRIBUTING  SYSTEM." 
Filed  May  12th,  1908. 
Serial  No.  432,548. 

AJPPEAL  FROM  THE  PRIMARY  EXAMINER 

to  the 
BOARD  OF  EXAMINERS-IN-CHIEF. 

ARGUMENT  ON  BEHALF  OF  APPLICANT. 
To  the  Hon.  Commissioner  of  Patents, 
Sir: 

We  desire  to  call  attention  to  the  fact  that  the  prin- 
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cipal  reference  appears  to  be  the  patent  to  Raybum 
No.  741,928.  As  we  have  already  called  to  the  Exam- 
iner's attention,  applicant  is  the  owner  of  the  Ray- 
burn  patent  and  has  been  the  owner  of  the  Rayburn 
patent  since  1905.  A  few  devices  embodying  the 
Rayburn  construction  have  been  installed  in  packing- 
houses in  Southern  California,  but  objections  to  such 
apparatus  have  been  found  by  the  packers  using  the 
same,  such  objections  consisting  among  other  things 
to  the  fact  that  permitting  the  delicately  skinned  or- 
anges to  roll  down  along  an  incline,  thus  acquiring 
considerable  momentum,  causes  them  to  come  with 
considerable  force  or  impact  against  each  other  and 
against  the  sides  of  the  bin,  bruising  the  oranges  and 
causing  rapid  decay. 

It  is  a  fact  which  is  well  known  in  the  orange  in- 
dustry that  the  skins  of  both  oranges  and  lemons 
are  extremely  sensitive.  Bruising  a  few  of  the 
minute  cells  of  the  skins  of  the  orange  or  of  the  lemon 
will  cause  a  very  rapid  decay.  California  is  a  long 
ways  from  the  eastern  markets  and  it  requires  con- 
siderable time  for  the  carriage  of  these  fruits  from 
the  point  of  [707]  production  to  the  market.  It 
is  therefore  absolutely  essential  that  in  the  handling 
of  the  fruit  every  precaution  should  be  taken  to  pre- 
vent decay.  Actual  experience  has  shown  that  only 
the  most  delicate  machinery  can  be  used  in  connection 
with  the  packing  of  the  fruit.  Applicant  is  known 
as  the  most  up-to-date  and  enterprising  builder  of 
fruit  packers'  machinery  in  California  and  has  for 
the  last  nine  years  given  his  time  and  attention  to 
studying  packing-house  methods  and  machinery  for 
handling  oranges  and  lemons. 
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The  demand  for  something  which  would  handle  the 
oranges  without  the  abrasion  of  the  skins  caused 
applicant  to  experiment  for  a  considerable  period  of 
time  to  produce  an  apparatus  which  would  be  effi- 
cient in  operation  and  at  the  same  time  avoid  any 
possibility  of  breaking  the  minute  cells  of  the  skins 
of  the  fuit.  After  a  great  deal  of  experimentation 
applicant  produced  the  apparatus  forming  the  sub- 
ject matter  of  this  application,  and  it  has  been  recog- 
nized as  an  important  advance  in  the  art  of  handling 
oranges  in  the  packing-houses. 

It  is  absolutely  clear  that  the  principle  of  opera- 
tion,— the  law  of  co-operation  of  the  devices, — of  the 
Raybum  apparatus  is  dependent  upon  the  law  of 
gravity,  and  that  the  device  does  not  work  upon  the 
same  co-operative  law  as  that  utilized  by  applicant's 
apparatus. 

The  first  point  we  make,  therefore,  is  that  the  Ray- 
burn  patent  cannot  be  an  anticipation  of  the  claims 
submitted  by  applicant.  One  of  the  first  principles 
of  patent  law  is  that  where  the  co-operative  law  of  a 
combination  differs  from  the  co-operative  law  of  an- 
other combination,  the  combinations  are  distinct  and 
are  separate  and  independent  inventions,  and  will  not 
anticipate  each  other.  In  other  words,  where  the 
principle  [708]  of  operation  is  different,  the  com- 
binations are  inherently  and  must  necessarily  be  dif- 
ferent, separate  and  distinct,  and  are  independent 
inventions  and  one  cannot  anticipate  the  other. 

In  considering  this  rule  of  law  it  is  essential  that 
we  should  bear  in  mind  what  a  "combination"  in 
patent  law  is,  and  for  the  convenience  of  the  Board 
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we  quote  from  Robinson  on  patents,  Section  291,  as 

follows : — 

**  A  compound  machine  consists  of  two  or  more 
simple  machines  united  under  a  co-operative 
law.  Its  identity  is  conditioned  upon  the  em- 
ployment of  the  same  elemental  machines  in  the 
same  co-operative  union,  with  the  same  func- 
tion and  the  same  ultimate  effect.  Hence,  the 
withdrawal  of  any  one  of  these  constituent 
machines,  or  the  substitution  for  it  of  another 
which  is  not  its  true  equivalent,  or  an  alteration 
in  it  which  changes  its  essential  character  as  an 
operative  means,  or  the  addition  of  a  new  sub- 
ordinate machine,  destroys  the  former  combina- 
tion and  creates  another  and  a  different 
machine.  So  also  when,  although  the  elements 
remain  the  same  in  substance,  their  re-arrange- 
ment or  some  formal  variation  in  themselves 
disturbs  their  previous  relations  to  each  other, 
and  thus  introduces  a  new  co-operativ^e  law; 
or  where,  i^  this  can  be  mechanically  possible, 
with  unchanged  elements  and  the  same  co-oper- 
ative law  the  combination  as  a  whole  assumes  a 
different  character  and  performs  different  f imc- 
tions  or  the  same  functions  in  a  different  man- 
ner, the  conditions  of  identity  are  defeated,  and 
the  combination  itself  is  destroyed." 

The  rule  of  law  thus  stated  by  Mr.  Robinson  is 
very  pertinent  in  this  case,  for  the  reason  that  it  is 
admitted  that  the  fruit  grader  or  grading  element 
per  se  is  old,  but  it  is  not  old  in  connection  with  its 
co-operating  elemental  machine, — the  longitudinally 
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moving  conveyor, — and  the  guiding  means  and  ad- 
justable fruit  bins.  By  means  of  the  combination 
of  the  grading  element  and  the  longitudinally  mov- 
ing conveyor  with  the  guiding  means  thereon,  appli- 
cant is  enabled  to  perform  the  desired  function  in  a 
new  manner.     [709] 

The  Supreme  Court  of  the  United  States  in 
Winans  v.  Denmead  (15  How.  340)  says : 

*'Its  substance  is  a  new  mode  of  operation,  by 
means  of  which  a  new  result  is  obtained.  It  is 
this  new  mode  of  operation  which  gives  it  the 
character  of  an  invention  and  entitled  the  in- 
ventor to  a  patent ;  and  this  new  mode  of  opera- 
tion is,  in  view  of  the  patent  law,  the  thing  en- 
titled to  protection." 

The  Supreme  Court  thus  recognizes  that  where  the 
principle  of  operation  or  co-operative  law  of  the 
combined  mechanisms  is  different  from  what  is 
alleged  to  anticipate,  anticipation  is  not  made  out 
and  there  is  patentable  novelty. 

That  where  the  principle  of  operation  or  co-opera- 
tive law  of  the  combination  differs  from  the  principle 
of  operation  or  co-operative  law  of  previous  com- 
binations there  is  no  anticipation,  is  well  settled. 
See  for  instance  the  following  decisions. 

McSherry  Mfg.  Co.  v.  Dowagiac  Mfg.  Co.,  101 

Fed.  716,  41  CCA.  6^7; 
Brown  Bag  Filling  Mach.  Co.  v.  Drohen,  140 

Fed.  107; 
Gaudy  v.  Main  Belting  Co.,  143 II.  S.  587 ; 
Farmers'  Mfg.  Co.  v.  Spruks  Mfg.  Co.,  127  Fed. 

691,  62  C  C  A.  447; 
Sayre  v.  Scott,  55  Fed.  971,  5  C  C  A.  366. 
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There  is  no  question  whatever  but  that  the  appara- 
tus produced  by  applicant  is  far  superior  to  the  Ray- 
bum  construction,  and  it  is  also  absolutely  clear  that 
there  is  nothing  in  the  Raybum  patent  which  would 
lead  the  ordinary  mechanic  skilled  in  the  art  to  build 
applicant's  apparatus.  The  Courts  have,  in  many 
instances,  gone  so  far  as  to  hold  that  where  there  is 
a  mere  [710]  duplication  of  parts  it  amounts  to 
patentable  invention  if  the  duplication  of  parts  pro- 
duces a  new  mode  of  operation  or  the  utilization  of 
a  new  co-operative  law  in  the  combination. 

Walker  on  Patents,  (4th  Ed.)  section  34,  page 
34; 

Parker  v.  Hulme,  1'  Fish.  P.  C.  44; 

Goss  Printing  Press  Co.  v.  Scott,  108  Fed.  253. 

But  the  Examiner's  rejection  does  not  rest  solely 
upon  the  Raybum  patent.  Reference  is  made  to 
certain  other  patents  and  the  Examiner  suggests  that 
in  place  of  using  the  distributing  spouts  of  the  Ray- 
burn  apparatus,  operating  upon  the  principle  of 
gravity,  it  might  be  possible  to  take  the  conveyor  belt 
from  one  of  the  other  patents,  and  guiding  means 
from  another  patent,  and  thus  build  up  the  combina- 
tion which  applicant  has  invented. 

It  must  be  admitted,  however,  that  not  one  of  these 
prior  patents  shows  such  an  apparatus,  nor  such  a 
combination,  nor  does  any  one  of  the  prior  patents 
show  an  apparatus  which  could  be  utilized  for  appli- 
cant's purpose  to  operate  upon  the  principle  of  co- 
operation of  applicant's  apparatus. 

Again  it  is  not  seen  where  in  any  of  the  references 
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cited  by  the  Examiner  there  is  any  suggestion  which 
would  lead  any  mechanic  skilled  in  the  art  to  make 
such  a  combination.  Clearly,  not  one  of  the  prior 
patents  would  lead  a  mechanic  to  build  such  an 
apparatus. 

As  in  many  important  inventions,  the  real  inven- 
tion lies  in  the  conception  that  such  a  combination 
can  be  made  and  utilized  for  the  given  purpose. 

It  is  easy  for  an  Examiner  to  sit  in  a  chair  in  the 
Patent  Office  and  say  that  this  or  that  does  not  in- 
volve invention.  [711]  But  the  Supreme  Court  of 
the  United  States  seems  to  think  that  the  question  is 
one  of  more  moment  and  one  less  easy  of  determina- 
tion. That  the  seemingly  obvious  is  not  in  fact  all 
obvious.  That  many  seemingly  obvious  things  really 
require  the  happy  thought  of  inventive  genius  to 
their  creation.  It  is  strange  that  all  these  obvious 
(  ?)  things  are  so  apparent  to  the  Examiner  when 
they  are  in  fact  absolutely  hidden  from  the  practical 
mechanic  working  in  the  arts. 

Of  course  the  reason  why  these  changes  are  obvi- 
ous to  the  Examiner,  and  not  obvious  to  the  ordinary 
skilled  mechanic  working  in  the  art,  cannot  be  be- 
cause the  Examiner  has  before  him  applicant's 
disclosures  of  how  to  accomplish  the  desired  result. 

That  most  eminent  and  able  jurist,  Mr.  Justice 
Brown,  in  delivering  the  decision  of  the  Supreme 
Court  of  the  United  States,  in  Potts  &  Co.  v.  Creager 
(155  U.  S.  597),  does  not  seem  to  agree  with  the  Ex- 
aminer, but  says : 

"Indeed,  it  often  requires  as  acute  a  perception 
of  the  relations  between  cause  and  effect,  and  as 
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much  of  the  peculiar  intuitive  geniue  which  is  char- 
acteristic of  great  inventors,  to  grasp  the  idea  that  a 
device  used  in  one  are  may  be  made  available  in  an- 
other, as  would  be  necessary  to  create  the  device  de 
novo.  And  this  not  the  less  true,  if,  after  the  thing 
has  been  done,  it  appears  to  the  ordinary  mind  so 
simple  as  to  excite  wonder  that  it  was  not  thought  of 
before.  The  apparent  simplicity  of  a  new  device 
often  leads  an  inexperienced  person  to  think  that  it 
would  have  occurred  to  anj^one  familiar  vd^th  the 
subject;  but  the  decisive  answ^er  is  that  with  dozens 
and  perhaps  hundreds  of  others  laboring  in  the  same 
field,  it  had  never  occurred  to  anyone  before.  The 
practiced  eye  of  an  ordinary  mechanic  may  be  safely 
trusted  to  see  w^hat  ought  to  be  apparent  to  anyone. 
As  was  said  by  Mr.  Justice  Bradley,  in  Webster 
Loom  Co.  V.  Higgins,  105  U.  S.  580,  591 :  'Now  that  it 
has  succeeded,  it  [712]  may  seem  plain  to  anyone 
that  he  could  have  done  it  as  well.  This  is  often  the 
case  with  intentions  of  the  greatest  merit. '  ' ' 

In  the  present  case  the  experienced  eye  of  the 
mechanic  skilled  in  the  art  of  building  and  using 
fruit  packers'  machinery  never  saw  applicant's  com- 
bination,— it  was  not  apparent  to  him — although  the 
Raybum  apparatus  was  in  actual  use  before  him. 

The  Examiner  must  be  more  astute,  more  keenly 
observing,  more  ingenius,  than  Mr.  Justice  Bradley, 
who  has  taken  a  very  opposite  view  to  that  of  the  Ex- 
aminer, and  in  Loom  Co.  v.  Higgins  {supra),  says: 

''It  may  have  been  under  their  very  eyes,  they  may 
almost  be  said  to  have  stumbled  over  it ;  but  they  cer- 
tainly failed  to  see  it,  estimate  its  value,  and  bring 
it  to  notice." 
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The  quotation  from  Mr.  Justice  Brown's  decision 
in  Potts  V.  Creager  (supra)  is  not  an  isolated  or 
peculiar  case  but  that  it  aptly  illustrates  the  view- 
point of  that  eminent  jurist,  (probably  the  most  able 
Patent  judge  ever  on  the  Supreme  Bench),  is  seen 
when  reference  is  had  to  his  decision  in  The  Barbed 
Wire  Case,  (143i  U.  S.  154),  in  which  he  says : 

* '  In  the  law  of  patents  it  is  the  last  step  that  wins. 
It  may  be  strange  that,  considering  the  important 
result  obtained  by  Kelly  in  his  patent,  it  did  not 
occur  to  him  to  substitute  a  coiled  wire  in  place  of 
the  diamond  shaped  prong,  but  evidently  it  did  not; 
and  to  the  man  to  whom  it  did  ought  not  to  be  denied 
the  quality  of  inventor.  There  are  many  instances 
in  the  reported  decisions  of  this  court  where  a 
monopoly  has  been  sustained  in  favor  of  the  last  of  a 
series  of  inventors,  all  of  whom  were  groping  to  at- 
tain a  certain  result,  which  only  the  last  one  of  the 
number  seemed  to  grasp."     [713] 

It  is  apparent  that  the  Courts  realize  the  grave 
danger  of  jumping  to  a  conclusion  that  a  given 
change  or  substitution  is  an  obvious  one  which  an 
ordinary  mechanic  would  make.  The  supposed  ob- 
viousness of  the  Examiner's  mental  substitution  of 
elements  to  re-construct  the  Raybum  apparatus  so 
as  to  work  not  on  the  law  of  gravity,  but  on  the  prin- 
ciple of  operation  of  applicant's  apparatus,  never 
was  obvious  to  anyone  before  applicant's  invention. 
No  one  ever  thought  of  such  a  device.  These  are  the 
facts.  The  Examiner's  prophecy  (after  applicant 
has  shown  him  the  blazed  way)  is  not  a  part  of  the 
prior  art  and  is  not  an  anticipation.     The  position 
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that  the  claims  are  met  either  by  the  Rayburn  patent 
or  by  any  of  the  patents  combined  with  Rayburn  or 
by  any  modification  or  re-arrangement  of  Rayburn 's 
apparatus  and  the  interjection  thereinto  of  an  ele- 
ment or  elements  not  herein  shown  or  used  and  which 
cannot  be  utilized  in  Rayburn 's  apparatus  without  a 
change  of  the  co-operative  law  of  the  apparatus,  to 
build  up  a  hypothetical  structure  as  an  anticipation, 
is  not  to  judge  the  novelty  of  applicant's  invention 
by  what  was  actually  known  prior  to  applicant's  dis- 
covery.    It  is  contrary  to  law. 

As  said  by  the  Court  in  CHISHOLM  v.  RAN- 
DOLPH CANNING  CO.,  135  Fed.  815: 

''It  is  obvious  from  the  descriptions  given  by 
Mme.  Faure  that  she  had  no  conception  of  the 
impact  method  which  was  discovered  by  Chis- 
holm,  and  it  has  been  demonstrated  by  practice 
that  her  machine  is  incapable  of  its  practical 
performance." 

So  in  the  present  case,  it  is  obvious  from  the  Ray- 
burn patent  that  Rayburn  had  no  conception  of 
applicant's  mode  of  operation  and  his  apparatus  is 
incapable  of  operation  according  to  the  law  of  co- 
operation inherent  in  applicant's  combination. 
[714] 

In  KEYSTONE  MFG.  CO.  v.  ADAMS,  (151  U.  S. 
142)',  the  Supreme  Court  held  that  the  Henry  Adams 
com  sheller  was  an  invention  although  his  father, 
Augustus  Adams,  had  previously  made  a  corn  sheller 
from  which  that  of  Henry  differed  only  in  reversing 
the  direction  of  revolution  of  one  of  its  parts.  That 
part   was   the   revolving  beater,    which   Augustus 
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Adams  made  to  turn  in  the  direction  opposite  to  the 
desired  motion  of  the  ears  of  corn,  expecting  it  to 
knock  back  any  ear  that  might  ride  upon  another, 
and  thus  tend  to  prevent  choking  the  shelling  de- 
vices. This  mode  of  operation  was  not  entirely  satis- 
factory, and  Henry  Adams  reversed  the  direction  of 
the  heater  so  that  its  wings  moved  in  the  same  direc- 
tion as  that  of  the  ears  of  corn,  thus  driving  them 
forward  into  the  shelling  devices.  The  old  combina- 
tion, with  the  new  mode  of  operation,  was  highly 
successful,  and  the  patent  thereon  was  held  to  be 
valid  and  given  a  liberal  construction. 

In  Deere  &  Co.  v.  Rock  Osland  Plow  Co.,  (84  Fed. 
176),  the  Court  held: 

"That  a  combination  showed  invention  where  it 
had  a  new  mode  of  operation,  even  if  all  the  parts 
thereof  were  old  and  even  if  the  function  of  the  com- 
bination was  also  old. ' ' 

In  A.  E.  Milner  Seating  Co.  v.  Yesbera,  (133  Fed. 
916) ,  the  Court  upheld  the  patent  for  the  reason  that 
the  patentee  had  reorganized  the  old  elements  ^*in 
such  a  way  as  to  effect  a  new  mode  of  operation." 

As  said  in  Blake  v.  Stafford  (6  Blatchf.  195,  Fed. 
Cas.  1504)  ; 

**  Though  the  separate  parts  are  all  as  old  as 
the  mechanical  arts,  if  they  are  organized  into  a 
new  machine  having  a  new  mechanical  operation, 
then  it  is  patentable. ' '     [715] 

In  this  connection  we  call  particular  attention  to 
the  decision  of  the  Supreme  Court  in  Clough  vs. 
Barker  (106  U.  S.  166),  in  which  the  patent  was 
sustained  because  of  the  new  co-operative  principle 
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of  law  of  operation,  although  the  old  and  alleged  an- 
ticipation might  have  been  so  used,  although  it  was 
not  suggested  or  described  as  being  capable  of  being 
so  used  nor  was  any  use  in  such  manner  of  the  old 
device  shown  in  evidence. 

These  authorities  show  most  conclusively  that  the 
Examiner's  position  is  wrong  in  law.  The  rule  of 
law  absolutely  supports  Rayburn  apparatus  being 
different  from  the  principle  of  operation  of  appli- 
cant's apparatus,  the  Rayburn  patent  cannot  be  an 
anticipation. 

But  the  Examiner's  method  of  anticipating  appli- 
cant's invention  does  not  stop  at  ignoring  the  differ- 
ence in  the  co-operative  laws  of  the  combinations  of 
devices  utilized  in  the  Rayburn  patent  and  in  appli- 
cant's apparatus,  nor  does  it  stop  at  the  change  in 
the  mode  of  operation,  but  requires  the  substitution 
for  the  combined  devices  of  the  Rayburn  patent  co- 
operating upon  the  law  of  gravity  of  elements  oper- 
ating upon  a  principle  of  co-operation  never  before 
produced  by  any  one  in  a  combination  to  effectuate 
applicant's  purpose.  The  Examiner  absolutely 
ignores  the  principle  of  patent  law  so  well  estab- 
lished, that  a  combination  of  elements  co-operating 
to  produce  a  useful  result  is  not  anticipated  by  show- 
ing the  several  elements  of  the  combination  to  be 
old  and  by  taking  these  elements  from  the  different 
prior  devices  in  which  they  have  been  used  and  com- 
bining them  (after  an  inventor  has  produced  such 
a  combination)  into  a  combination  which  would  be 
an  anticipation,  thus  building  up  a  prior  art  which 
is  not  in  fact  shown  to  ever  have  existed.     [71©] 
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This  combination  of  the  prior  art  to  effectuate  an 
anticipation  has  been  most  strongly  denounced  by 
the  courts  and  the  rule,  instead  of  being  departed 
from  by  the  more  modern  decisions  is  being  more 
rigidly  enforced  every  day. 

This  rule  is  clearly  set  forth  as  follows : 

"It  is  not  sufficient,  to  constitute  an  anticipa- 
tion, that  the  devices  relied  upon  MIGHT,  by 
a  process  of  modification,  reorganization,  or 
combination  with  each  other,  be  made  to  accom- 
plish the  fimction  performed  by  the  device  of 
the  patent  sued  on."  Says  the  Circuit  Court 
in  WESTERN  ELECTRIC  CO.  vs.  HOME 
TELEPHONE  CO.,  85  Fed.  649. 

In  discussing  this  doctrine  the  Court  further  says: 
"The  force  of  this  ruling  is  made  manifest, 
in  its  practical  application  to  the  rights  of  par- 
ties, by  the  reflection  that  all  earlier  patents  set 
up  in  defence  against  a  later  patent  sued  upon 
are  but  the  record  evidence  of  the  State  the  art 
has  reached.  The  rights  under  such  later  pat- 
ent are  subject  to  what  this  record  actually 
shows.  To  change  this  record,  by  permitting 
theoretical  modifications  of  these  earlier  pat- 
ents, would  be  the  same,  in  force,  as  to  change, 
by  interpolations  or  modifications,  any  other 
evidence  between  the  parties." 

In  other  words,  applicant's  right  to  a  patent  is  to 
be  judged  by  what  each  one  of  the  prior  patents 
actually  shows  and  not  by  a  new  combination  of  ele- 
ments formed  in  the  Examiner's  mind  by  taking  a 
portion  of  one  of  the  devices  of  the  prior  patents  and 
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combining  it  with  devices  from  another  patent  in  a 
relation  in  which  it  is  not  shown  in  either  of  the  pat- 
ents, thus  forming  what  in  law  is  known  as  a  new 
combination.  The  Examiner  in  his  action  has  ut- 
terly ignored  the  true  rule  of  combination  claims. 
[717], 

As  said  by  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit,  in  YESBERA  vs.  HARDESTYi 
MFG.  CO.,  166  Fed.  (No.  1)  120,  125: 

''Now  when  we  remember  that  there  are  two 
classes  of  patents,  one  for  simple  elements,  and 
another  for  combinations  of  elements,  and  the 
distinguishing  characteristics  of  the  two  classes, 
it  is  readily  seen  how  impossible  it  is  to  apply 
this  language  to  the  other  class  of  patents  than 
those  of  the  class  specified.  In  a  combination 
patent  there  are  no  unpatented  features  in  the 
sense  that  they  are  separable  from  patented 
ones,  and  no  one  of  the  elements  is  patented. 
They  may  all  be  old  and  not  patentable  at  all 
unless  there  is  some  new  combination  of  them. 
The  point  to  be  emphasized  is  that  the  law  looks 
not  at  the  elements  or  factors  of  an  invented 
combination  as  a  subject  of  a  patent,  but  only 
to  the  combination  itself  as  a  unit  distinct  from 
its  parts. ' ' 

The  very  fact  that  the  Examiner  admits,  as  he 
does  admit  in  the  official  action  of  February  3rd, 
1909,  that  the  patent  to  Rayburn  does  not  show  the 
interrelation  of  parts,  and  mode  of  operation  of  the 
parts,  to  perform  the  functions  of  the  combination 
of  any  one  of  these  claims,  is  an  admission  that  the 


664  Porterville  Citrus  Association 

Kayburn  patent  is  not,  within  tlie  rule  of  law  before 
cited,  an  anticipation  of  any  of  these  claims.  But 
the  Examiner  says  that  a  mechanism  having  the  in- 
terrelation of  parts,  mode  of  operation  and  function 
of  the  respective  combination  of  these  respective 
claims,  could  readily  be  produced  hy  substituting,  for 
the  series  of  chutes  of  Rayburn,  a  conveyor  such  as 
that  of  White  or  Stevens.  In  other  words,  take  and 
change  what  the  record  of  the  art  is,  i.  e.,  the  device 
of  the  Rayburn  patent,  by  interpolating  unto  such 
record  by  substituting  White  or  Stevens'  conveyor 
for  the  chutes  of  Rayburn.  This  is  clearly  [718j 
not  judging  the  novelty  of  applicant's  combination 
by  what  the  record  actually  shows,  but  is  judging  the 
novelty  by  an  interpolated  or  mentally  constructed 
record  which  does  not  in  fact  exist  and  is  clearly 
within  the  inhibition  of  the  rule  of  law  before  cited. 
See,  also, 

Gunn  vs.  Bridgeport  Brass  Co.,  148  Fed.  239; 

Toplife  vs.  Topliff,  145  U.  S. ; 

Ryan  vs.  Newark  Co.,  96  Fed.  100; 

Simons  R.  M.  Co.  vs.  Hathorn  Mfg.  Co.,  90  Fed. 
201,208; 

J.  L.  Owens  Co.  vs.  Twin  City  Separator  Co., 
168  Fed.  259; 

Wayne  Mfg.  Co.  vs.  Banbow-Brammer  Co.,  168 
Fed.  271; 

Naylor  vs.  Alsop  Process  Co.,  168  Fed.  911. 

This  mental  reorganization  of  the  devices  of  prior 
patents  and  the  combination  thereof  with  each  other 
to  anticipate  any  subsequently  produced  combina- 
tion so  evidently  a  pet  hobby  of  many  of  the  Exam- 
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iners  has  been  most  emphatically  and  positively  de- 
nounced and  overturned  by  the  courts  of  all  the  cir- 
cuits and  cannot  be  sustained  upon  any  theory  of 
the  law  of  combinations  and  as  said  by  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  in  Naylor 
vs.  Also  Process  Co.  (Supra)  : 

''When  it  is  sought  to  ascertain  the  state  of 
the  art  by  means  of  prior  patents,  nothing  can 
be  used  except  Avhat  is  disclosed  on  the  face  of 
those  patents.  They  cannot  be  reconstructed  in 
the  light  of  the  invention  in  suit,  and  then  used 
as  a  part  of  the  prior  art.'' 

"An  expert  cannot  take  a  process  patent, 
which  has  never  been  applied  industrially,  and 
work  the  process  in  his  labratory,  and  discover 
therefrom  something  which  is  not  disclosed  on 
the  face  of  the  patent,  and  then  transfer  the  ex- 
perience back  to  the  [719]  time  of  the  pat- 
ent, and  make  it  a  part  of  the  prior  art  for  the 
purpose  of  defeating  a  meritorious  invention. 
That  would  he  ex  post  facto  law  of  the  most  per- 
nicious character.'^ 

So  also  is  the  creation  of  an  imaginary  anticipa- 
tion, by  the  Examiner,  by  reorganizing  an  old  com- 
bination, and  combining  it  with  other  elements,  to 
produce  a  subsequent  combination.  Where  does  the 
Examiner  get  his  knowledge  of  the  new  combina- 
tion %  The  answer  is  plain, — not  from  the  prior  pat- 
ents, but  from  applicant's  invention. 

Inasmuch  as  no  one  of  the  references  show  appli- 
cant's combination,  it  is  conclusively  proven  to  be 
novel.     It  is  not  shown  by  something  which  does 
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not  work  upon  the  same  co-operative  law.     The  re- 
jection of  any  of  the  claims  upon  any  one  of  the  ref- 
erences or  upon  the  mental  reorganization  and  com- 
bination effected  by  the  Examiner  cannot  be  sus- 
tained by  law.     It  is  directly  opposed  to  all  author- 
ity and  must  be  receded  from  and  the  claims  allowed. 
St.  Louis  Street  Flashing  Mach.  Co.  vs.  Ameri- 
can St.  Flushing  Mach.  Co.,  156  Fed.  574, 
579; 
Bates  vs.  Coe,  98  U.  S.  31 ; 
Emerson  Electric  Co.  vs.  Van  Nort  Bros.  Co., 

116  Fed.  974; 
Clough  vs.  Barker,  106  U.  S.  175 ; 
Johnson  vs.  Railroad  Co.,  33  Fed.  500; 
American  St.  Car.  Adv.  Co.  vs.  Newton  St.  Rail- 
way Co.,  82  Fed.  735; 
Packard  vs.  Lacing  Stud  Co.,  70  Fed.  66,  68; 
Boston  &  R.  Electric  St.  Ry.  Co.  vs.  Bemis  Car- 
Box  Co.,  80  Fed.  287,  289; 
Zubelt  vs.  Friedman,  158  Fed.  430; 
Merror  vs.  Shoemaker,  59  Fed.  120.     [720] 

THE    DEVICE    OF    THE    WHITE    PATENT 

731,828. 

The  first  object  of  this  device  is  to  separate  the 
sound  from  the  unsound  cranberries.  No  such  func- 
tion is  accomplished  by  the  mechanism  of  applicant's 
apparatus  and  it  is  impossible  to  compare  any  por- 
tion of  the  White  machine  which  is  designed  for  per- 
forming this  operation  with  any  portion  of  appli- 
cant's apparatus. 

The  separating  according  to  sizes  is  accomplished 
by  means  of  parallel  screw  conveyors  55.     (Specifi- 
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cation  page  2,  line  115  et  seq.)  In  connection  with 
this  separating  or  sizing  mechanism  no  distributing 
and  conveying  mechanism  dependent  on  a  longitu- 
dinally moving  belt  is  shown  or  described.  Nor 
could  any  be  utilized. 

The  White  device  has  no  pertinency  whatever  to 
the  claims  of  applicant.  The  White  mechanism  is 
so  different  from  applicant's  in  construction,  inter- 
relation of  parts  and  in  the  mode  of  operation  that 
the  absolute  lack  of  any  pertinency  whatever  as  a 
reference  should  be  apparent. 

To  combine  some  portion  of  this  mechanism  with 
some  other  mechanism  with  which  White  neither 
shows  nor  described  it,  and  to  thereby  create  a  new 
combination,  is  not  to  judge  the  novelty  of  appli- 
cant's combination  by  what  White  shows  but  to  cre- 
ate a  mental  combination  not  suggested  or  shown 
by  White.  Applicant  does  not  contend  that  any  of 
these  elements  are  new,  but  the  combination  of  ele- 
ments in  the  relation  utilized  by  applicant  are  new. 

THE  STEVENS  PATENT  749,459. 

This  patent  relates  to  devices  in  a  totally  differ- 
ent art.  There  is  no  similarity  whatever  between 
automatic  cartridge  loading  machines  and  fruit- 
packing  machinery.  Furthermore  the  character  of 
the  merchandise  to  be  handled  is  totally  [721] 
different  and  each  art  presents  problems  not  found 
in  the  other. 

There  is  no  danger  of  bruising  the  extremely  deli- 
cate skins  of  cartridge  wads.  There  is  no  liability 
of  causing  their  decay  by  rough  handling.     The  cart- 
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ridge  wads  are  of  much  different  form  and  size  from 
that  of  fruit,  such  as  oranges. 

It  is  well  settled  that  a  device  must  either  be  in 
the  same  or  an  analogous  art  to  be  pertinent  as  a 
reference.  A  device  from  a  nonanalogous  art  can 
constitute  an  anticipation  only  under  the  doctrine 
of  ''double  use."  Of  course,  to  take  an  old  device 
from  one  use  and  apply  it  to  another  use  or  art  with- 
out change  does  not  constitute  invention.  But  the 
rule  does  not  extend  to  any  use  where  a  remo^^Zing 
of  the  device  is  required  to  make  it  adapted  to  the 
new  use.  The  doctrine  of  "double  use,"  does  not 
include  any  use,  of  a  device  of  one  art,  in  another, 
where  the  elements  must  be  rearranged,  nor  does  it 
include  the  taking  of  a  portion  of  an  old  combination 
from  one  art  and  combining  that,  in  a  new  relation 
in  an  art  in  which  it  has  not  been  used,  with  other 
devices. 

"A  device  relating  to  one  art  is  not  antici- 
pated by  a  like  device  taken  from  an  entirely 
foreign  art,  where  the  latter  was  not  intended 
by  its  maker,  or  actually  adapted,  to  perform 
the  functions  of  the  former. ' ' 

Moore  vs.  Shaw,  118  Fed.  602. 

Upon  authority  it  is  clear  that  this  Stevens  pat- 
ent has  no  relevancy  whatever  when  judging  appli- 
cant 's  right  to  a  patent  in  the  art  in  which  applicant 
is  working. 

The  Stevens  device  was  neither  intended  for  siz- 
ing fruit  nor  for  distributing  the  sized  fruit  to  bins 
at  which  the  packers  worked.     The  Stevens  device 
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could  not  be  used  without  reconstruction  and  remod- 
eling. 

You  could  not  size  and  distribute  oranges  by  the 
Stevens  device,  in  the  manner  in  which  this  function 
is  performed  by  applicant's  apparatus,  regardless 
of  the  size  and  proportions  of  this  Stevens  device. 
[722] 

Furthermore,  this  is  a  function  which  Stevens  did 
not  have  in  mind,  for  which  his  device  was  not  in- 
tended, and  a  function  for  which  the  apparatus  as 
designed  by  Stevens  could  not  be  used. 

It  is  clear  that  the  Stevens  device  is  not  in  law  an 
anticipation  of  any  portion  of  applicant's  concep- 
tion,— that  it  is  wholly  foreign  to  applicant's  inven- 
tion. 

The  Examiner  admits  that  the  Stevens  patent, 
even  if  it  were  in  an  analogous  or  the  same  art,  dues 
not  show  any  one  of  the  combinations  claimed  by 
applicant. 

Under  the  rules  of  law  constituting  the  doctrine 
of  *' Double  use"  this  shows  conclusively  the  imma- 
teriality of  the  Stevens  device  as  a  reference.  But 
this  is  not  all.  The  admission  of  the  Examiner,  sup- 
ported as  it  is  in  fact,  that  the  Stevens  device  cannot 
be  used  for  applicant's  purpose  shows  the  lack  of 
relevancy  of  the  Stevens  patent  as  showing  the  com- 
bination of  any  one  of  applicant's  claims.  Try  to 
read  any  one  of  them  on  the  Stevens  patent  and  no 
further  argument  is  needed.  No  pointing  out  of 
the  utter  failure  to  disclose  the  claimed  combination 
is  necessary. 

If  it  were  proper  to  combine  old  devices  by  taking 
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a  part  from  one  patent  and  a  part  from  another  pat- 
ent it  would  be  possible  to  anticipate  every  invention 
which  resides  in  a  combination  of  old  elements,  re- 
gardless of  the  new  function,  or  new  mode  of  opera- 
tion, or  more  facile  or  economical  construction  or 
operation.  Clearly  such  procedure  cannot  be  justi- 
fied on  authority,  for  it  is  well  established  that  "a 
patent  for  a  combination  cannot  be  defeated  by 
showing  that  each  of  its  elements,  separately  consid- 
ered, is  old,  but  it  must  be  shown  that  the  combina^ 
tion  is  old." 

GOEMULLY  v.  JEFFREY  CO  vs.   STAN- 
LEY CYCLE  CO.,  90  Fed.  299. 
Furthermore,  it  must  always  be  borne  in  mind  that 
"a  combination  is  not  unpatentable  merely  because 
its  results  may  also  have  been  produced  by  other 
combinations. ' '     [  723] , 

Deere  &  Co.  vs.  Rock  Island  Plow  Co.,  82  O.  G. 
1561,  1564.     (C.  C.  A.  7th  Circuit.) 

In  other  words,  the  Rayburn  patent  shows  one 
kind  of  a  combination  for  this  purpose,  operating 
upon  one  co-operative  law.  If,  as  suggested  by  the 
Examiner,  the  distributing  spouts,  etc.,  of  the  Ray- 
burn  patent  are  removed,  you  remove  and  destroy 
entirely  the  Rayburn  combination.  By  removing 
the  Rayburn  gravity  spouts  and  replacing  them  by 
a  conveyor  and  guiding  means  thereon,  you  have  not 
substituted  an  element  in  the  Rayburn  combination, 
but  have  totally  removed  the  Rayburn  Combination 
and  have  substituted  therefor  another  and  a  sepa- 
rate   and   independent    combination.     This   is   not 
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merely  the  substitution  of  an  equivalent  for  one  ele- 
ment of  a  combination. 

In  Robinson  on  Pats.,  Vol.  1,  section  282,  it  is  said : 
**  Assuming  that  their  functions  are  the  same, 
since  without  this  no  identity  is  possible,  the 
mode  in  which  each  combination  performs  these 
functions,  or  its  intrinsic  attributes  when  taken 
as  a  whole,  first  demand  attention.  If  the 
forces,  objects,  or  modes  of  application  which 
constitute  the  essential  factors  of  the  two  combi- 
nations are  evidently  different,  the  combinations 
must  be  distinct  inventions;  if  evidently  the 
same,  the  constituent  elements  of  each  combina- 
tion and  their  co-operative  laws  must  be  exam- 
ined. When  every  element  in  one  is  represented 
by  an  equivalent  element  in  the  other,  so  that  a 
complete  interchange  of  elements  would  work 
no  alteration  in  the  functions  of  the  combina- 
tion or  in  its  co-operative  law,  the  elements  of 
both  combinations  are  identical;  but  otherwise 
the  elements  are  diverse  and  the  combinations 
are  independent  inventions." 

Walker  on  Patents,  4th  Ed.,  Section  62,  page 
576,  says: 
"But  if  a  patented  process  or  thing  possesses 
distinct  and  apparently  important  characteris- 
tics not  possessed  by  any  alleged  anticipation, 
the  defense  for  want  of  novelty  will  fail." 
[724], 

THE  STRAIN  PATENT  No.  775,015. 
The  parts  of  this  apparatus  to  which  the  Exam- 
iner evidently  refers  are  the  parts  referred  to  as  41, 
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42,  43  and  44.     (See  Official  Letter  of  Oct.  30,  1908, 
paper  No.  3.) 

One  grading  machine  embodying  this  patented  ap- 
paratus was  built  by  Thomas  Strain.  Applicant's 
attorneys  were  the  attorneys  for  Mr.  Strain  and 
made  the  drawings  of  his  application  from  that  one 
machine.  We  are,  therefore,  in  a  position  to  thor- 
oughly understand  both  what  Mr.  Strain  sought  to 
accomplish  and  know  how  his  mechanism  operated. 
None  of  the  claims  are  met  by  the  patent  to  Strain 
for  the  reason  that  the  parts  41,  42,  43  and  44  of 
Strain's  apparatus  are  in  no  manner  connected  with 
the  grading  mechanism.  These  parts  are  used  sim- 
ply by  the  operator  whose  duties  it  is  to  pick  off  or 
assort  the  imperfect  or  damaged  fruits  or  culls  and 
place  them  upon  the  lower  leg  of  the  belt  which  con- 
veys them  to  the  cull  bins.  This  portion  of  the 
mechanism  is  not  in  mechanical  combination  with 
the  grading  element,  and  hence,  neither  meets  the  in- 
vention of  applicant,  nor  the  spirit  of  the  claims 
presented. 

The  Examiner's  attempt  to  read  the  letter  of  the 
claims,  ignoring  the  spir^  and  true  interpretation 
thereof,  falls  clearly  within  the  criticism  of  the  U.  S. 
Circuit  Court  of  Appeals  in  1900  Washer  Co.  vs. 
Cramer  (169  Fed.  632)  : 

*'The  combination  or  description  of  the  stand- 
ard washer,  or  of  this  Wearne  tub,  can  be  read 
it  is  contended  by  defendant's  counsel  into  this 
first  claim.  This  may  be  true  if  we  stick  in  the 
bark,  by  looking  at  the  language  of  the  claim, 
dissociated  from  the  specifications ;  but  no  inven- 
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tion  can  be  practically  or  fairly  understood  or 
explained  if  such  dissociation  is  absolutely  ad- 
hered to."     [725] 
In   as   much   as   the    Strain   apparatus   without 
changes  and  reorganization  cannot  be  used  for  ap- 
plicant's it  is  clear  it  is  not  an  anticipation. 

As  said  by  the  Supreme  Court  in  Bates  vs,  Coe 
(98  U.  S.  31)  : 

**  Devices  are  substantially  different  when 
they  perform  their  duties  in  a  substantially  dif- 
ferent way,  or  produce  substantially  a  different 
result. ' ' 

TRUE    "COMBINATION—    not    '^ AGGREGA- 
TION." 

The  last  ground  for  appeal  or  assignment  of  error 
brings  into  question  that  portion  of  the  Examiner's 
action  which  rejects  claims  7,  8,  9,  12,  13,  14  and  15 
as  ''aggregations"  of  a  specific  grader  and  a  specific 
distributing  apparatus. 

The  Examiner  states  there  is  no  ''combinative  re- 
lation" between  the  elements  of  these  claims. 

The  Examiner's  objection  ignores  the  mechanical 
fact  that  w^ithout  a  grading  elements  the  distributing 
portion  of  the  apparatus  would  be  useless.  And 
ignores  the  fact  that  the  graduated  roller  and  end- 
less belt  forming  the  grading  way  do  in  fact  co- 
operate with  the  longitudinally  traveling  conveyor 
and  guiding  means  to  separate  and  deliver  the  fruit 
according  to  its  sizes  in  the  desired  bins.  There  is 
true  combination  between  the  particular  form  of 
grading  means  shown  and  described  and  the  longitu- 
dinally moving  conveyor  with  the  guiding  means. 
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Both  these  mechanism  are  co-related  to  produce 
a  single  unitary  result, — in  fact,  the  longitudinally 
moving  coi'eyor  and  guiding  means  are  simply  addi- 
tions to  the  grading  element  to  complete  the  work 
of  the  grader,  and  are  especially  adapted  for  use 
with  the  graduated  roller  and  traveling  belt  forming 
the  sizing  or  separating  run- way.     [726], 

As  said  by  Mr.  Robinson,  in  Section  291  (see  page 
3  hereof),  this  graduated  roller  and  traveling  belt, 
forming  the  grading  of  seprating  run-way  is  one  of 
the  elemental  machines  utilized  by  applicant  in  the 
preferred  embodiement  of  his  invention,  to  form  the 
combination  which  is  the  invention  in  issue.  While 
the  invention  is  not  limited,  in  all  its  aspects,  to  this 
particular  form  of  grading  run-way,  yet  this  particu- 
lar embodiement  of  the  separating  or  grading  way 
is  peculiarly  adapted  for  use  with  the  longitudinally 
moving  conveyor  and  guiding  means  and  is  in  true 
combination  therewith. 

Respectfully  submitted, 
TOWNSEND,  LYON  &  HACKLEY, 
Attorneys  for  Stebler. 

F.  S.  L.     [727] 
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Appeal  No.  2276. 
Paper  No.  15. 
Decision. 
Appeal  No.  2276. 

U.  S.  Patent  Office,  October  27,  1909. 

BEFORE  THE  EXAMINERS-IN-CHIEF,  ON 

APPEAL. 

Application  of  FRED  STEBLER  for  a  Patent  for 
an  Improvement  in  Distributing  Apparatus. 
Filed  May  12,  1908.  ' 
Serial  No.  432,548. 
Messrs.  TOWNSEND,  LYON  &  HACKLEY, 
for  Appellant. 
Tbis  is  an  appeal  from  tbe  action  of  the  examiner 
rejecting  claims  1  to  4,  6  to  9  and  12  to  20,  all  inclu- 
sive, on  the  following  references: 
Ish,  Aug.  25,  1891,  No.  458,422; 
White,  June  23,  1903,  No.  731,828; 
Rayburn,  Oct.  20,  1903,  No.  741,928 ; 
Stevens,  Jan.  12,  1904,  No.  749,459; 
Strain,  Nov.  15,  1904,  No.  775,015 ; 
Claim  1  sufficiently  represents  the  appealed  claims 
and  is  as  follows : 

^^1.  The  combination  with  a  fruit  grading 
element  constructed  to  deliver  fruit  at  different 
longitudinal  portions,  of  traveling  supporting 
and  distributing  means  extending  laterally  from 
the  grading  element  and  inclined  downwardly 
away  therefrom,  the  longitudinal  extension  of 
the  delivery  portion  of  the  said  distributing 
means  being  greater  than  the  longitudinal  ex- 
tension of  the  grading  element. ' ' 
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Rayburn  shows  a  fruit  grading  element  con- 
structed to  deliver  the  fruit  at  different  longitudinal 
portions,  and  distributing  means  extending  laterally 
from  the  grading  element  and  inclined  downwardly 
away  therefrom.  In  Rayburn  also  the  receiving  bins 
are  so  distributed  that  the  two  lines  thereof  are  longer 
than  the  length  of  the  grading  element.  Rayburn 
fails  to  meet  the  claim,  however,  in  that  his  distribut- 
ing means  is  not ' '  traveling, ' '  nor  is  the  language  of 
the  latter  part  of  the  claim,  to  wit,  "the  longitudinal 
extension  of  the  delivery  portion  of  the  said  distribut- 
ing means  being  greater  than  the  longitudinal  exten- 
sion of  the  grading  element,"  readable  upon  Ray- 
burn. The  examiner  takes  the  view,  however,  [72'8] 
that  (2276,  2.)  applicant  has  but  substituted  for  the 
delivery  means  of  Rayburn  that  of  Stevens,  Strain 
or  White.  The  distributing  means  of  White  and 
Strain  are  clearly  unadapted  for  applicant's  device 
and  in  order  to  be  used  therewith  would  require  such 
modification  as  to  entirely  lose  their  identity. 
Stevens  is  more  nearly  in  point  since  he  shows  the 
longitudinally  traveling  belt  with  the  directing  mem- 
bers across  it.  However,  the  delivery  portion  of  the 
distributing  means  is  not  greater  than  the  longi- 
tudinal extension  of  the  grading  element,  as  called 
for  by  claims  1,  3,  4,  15  and  20.  Furtheremore, 
Stevens'  machine  operates  very  differently  and  on 
very  different  material  from  that  of  this  applicant. 
His  device  is  a  wad  sorter  and  the  sorting  is  done  on 
the  endless  carrier.  He  does  not  show  a  grading  ele- 
ment apart  from  the  conveyer.  It  is  clear  that  the 
Stevens  device  is  not  at  all  adapted  to  sort  oranges, 
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in  which  it  is  important  that  the  slightest  abrasion 
of  the  skin  be  avoided ;  nor  would  the  Stevens  device 
without  material  modification  be  available  on  this 
account  for  use  as  a  conveyer  for  an  orange  sorting 
machine.  We  do  not  think  that  the  Stevens'  patent 
would  suggest  the  substitution  of  the  conveyer  and 
guides  there  shown  for  that  the  Eeyburn  patent, 
though  the  mechanical  modification  required  in  the 
Stevens'  structure  would  not  be  great.  Viewed 
otherwise,  we  regard  the  device  covered  by  the  ap- 
pealed claims  as  a  true  combination  not  to  be  antici- 
pated by  the  elements  of  the  references  modified  and 
conjointly  used. 

The  appealed  claims  are  in  our  judgment  patent- 
able and  the  decision  of  the  examiner  is  reversed. 

JOHN  B.  MACAULEY, 
FRANK  C.  SKINNER, 
Examiner  s-in- Chief.     [729] 

COPY. 

Address  only  Letter  No. 

The  Commissioner  of  Patents,      Notice  of  Decision. 
Washington,  D.  C. 
DEPARTMENT  OF  THE  INTERIOR, 
UNITED  STATES  PATENT  OFFICE, 
Washington,  D.  C. 
Fred  Stebler, 

c/o  Townsend,  Lyon  &  Hackley,  Attys. 
504  Merchants  Trust  Co.  Bldg. 
Los  Angeles,  Cal. 
Sir: 

Inclosed  find  copy  of  decision  this  day  rendered 
by  the  Examiners-in-Chief  in  the  ex  parte  case  of 
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Fred  Stebler— Serial  No.  432,548. 
By  direction  of  the  Commissioner. 
Very  respectfully, 

W.  F.  WOOLARD, 
Chief  Clerk. 
F.     [730] 

Address  only  SERIAL  No.  432548. 

The  Commissioner  of  Patents,  FC. 

Washington,  D.  C. 

DEPARTMENT  OF  THE  INTERIOR. 
UNITED  STATES  PATENT  OFFICE. 

Washington,  D.  C,  Nov.  6,  1909. 
Fred  Stebler, 

Care  Townsend,  Lyon  &  Hackley, 
504  Merchants  Trust  Co.,  Bldg., 
Los  Angeles,  Cal. 
Sir:  Your  APPLICATION  for  a  patent  for  an 
IMPROVEMENT  in  Distributing  Apparatus  filed 
May  12,  1908,  has  been  examined  and  ALLOWED. 

The  final  fee,  TWENTY  DOLLARS,  must  be  paid 
not  later  than  SIX  MONTHS  from  the  date  of  this 
present  notice  of  allowance.  If  the  final  fee  be  not 
paid  within  that  period  the  patent  on  this  applica- 
tion will  be  withheld,  unless  renewed  with  an  addi- 
tional fee  of  $15,  under  the  provisions  of  Section 

4897,  Revised  Statutes. 

The  office  delivers  patents  upon  the  day  of  their 
date  and  on  which  their  term  begins  to  run.  The 
printing,  photo-lithographing,  and  engrossing  of  the 
several  patent  parts,  preparatory  to  final  signing  and 
sealing,  will  require  about  four  weeks,  and  such  work 
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will  not  be  undertaken  until  after  payment  of  the 
necessary  fee. 

When  you  send  the  final  fee  you  will  also  send, 
DISTINCTLY  AND  PLAINLY  WRITTEN,  the 
name  of  the  INVENTOR  and  TITLE  OF  INVEN- 
TION AS  ABOVE  GIVEN,  DATE  OF  ALLOW- 
ANCE, (which  is  the  date  of  this  circular),  DATE 
OF  FILING,  and,  if  assigned,  the  NAMES  OF 
THE  ASSIGNEES. 

If  you  desire  to  have  the  patent  issue  to  AS- 
SIGNEES, an  assignment  containing  a  REQ'UEST 
to  that  effect,  together  with  the  FEE  for  recording 
the  same,  must  be  filed  in  this  office  on  or  before 
the  date  of  payment  of  final  fee. 

After  issue  of  the  patent  uncertified  copies  of  the 
drawings  and  specifications  may  be  purchased  at  the 
price  of  FIVE  CENTS  EACH.  The  money  should 
accompany  the  order.  Postage  stamps  will  not  be 
received. 

Final  fees  will  NOT  be  received  from  other  than 
the  applicant,  his  assignee  or  attorney,  or  a  party  in 
interest  as  shown  by  the  records  of  the  Patent  Office. 
Respectfully, 

E.  B.  MOORE, 
Commissioner  of  Patents. 

[Marginal  notes :] 

^  IN  REMITTING  THE  FINAL  FEE  GIVE 
THE  SERIAL  NUMBER  AT  THE  HEAD  OF 
THIS  NOTICE. 

UNCERTIFIED  CHECKS  WILL  NOT  BE 
ACCEPTED.     [731] 
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CERTIFICATE  OP  DEPOSIT. 

$20.— EECEIVED  S. 

NOV.  20,  1909. 

CHIEF  CLERK,  U.  S.  PATENT  OFFICE. 

MEMORANDUM 

of 

FEE  PAID  AT  UNITED  STATES  PATENT 

OFFICE. 

(Be  careful  to  give  correct  Serial  No.) 
Serial  No.  4^2,548.  ,  1900. 

INVENTOR : 

Fred  Stebler. 

Patent  to  be  issued  to 
Same. 

Name  of  Invention,  as  allowed : 
Distributing  Apparatus. 

Date  of  Pajrment : 
Nov.  15—09. 

FEE: 

Final. 

Date  of  Filing: 

May  12—08. 

Date  of  Circular  of  Allowance : 
Nov.  6—09. 
The  Commissioner  of  Patents  will  please  apply 
the  accompanying  fee  as  indicated  above. 

TOWNSEND,  LYON  &  HACKLEY. 

Attorney. 
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Send  Patent  To 

Townsend,  Lyon  &  Hackley, 

PATENT  ATTORNEYS, 

504-7  Merchants    Trust  Co.  Building, 

(207  SOUTH  BROADWAY.) 

Los  Angeles,  Cal.     [732] 

PATENT  WILL  ISSUE 
DEC.  21,  1909.  Serial  No.  432,548. 

Address  only 
* '  The  Commissioner  of  Patents, 
Washing-ton,  D.  C." 

DEPARTMENT  OP  THE  INTERIOR. 
UNITED  STATES  PATENT  OFFICE. 
JH. 

Washington,  D.  C,  Nov.  22,  1909. 
Fred  Stehler, 

c/o  Townsend,  Lyon  &  Hackley, 
504  Merchants'  Trust  Co.  Bldg., 
Los  Angeles,  Cal. 
Sir: 

You  are  informed  that  the  final  fee  of  TWENTY 
DOLLARS  has  heen  received  in  your  application 
for  Improvement  in 

Distributing  Apparatus. 
Date  of  receipt— Nov.  20,  1909. 
Very  respectfully, 

E.  B.  MOORE, 
Commissioner  of  Patents.     [733] 

[THOSE  PORTIONS  OF  THIS  EXHIBIT 
WHICH  ARE  DUPLICATED  IN  COMPLAIN- 
ANT'S EXHIBIT  NO.  2  ARE  OMITTED  HERE- 
FROM.]    [734] 
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Defendant's  Exhibit  '*B''— File  Wrapper  and 
Contents  of  Thomas  Strain  Patent. 

No.  A-44,  N.  D.  Stebler  vs.  Porterville  Cit.  Assn. 
Defts.  Exhibit  No.  ''B. "  Filed  July  12, 1916.  Wm. 
M.  Van  Dyke,  Clerk.  By  Leslie  S.  Colyer,  Deputy 
Clerk. 

UNITED  STATES  OF  AMERICA, 

DEPARTMENT  OF  THE  INTERIOR, 

UNITED  STATES  PATENT  OFFICE. 

To  all  to  whom  these  presents  shall  come.  Greeting : 

THIS  IS  TO  CERTIFY  that  the  annexed  is  a 

true  copy  from  the  records  of  this  Office  of  the  FUe 

Wrapper  and  Contents  in  the  matter  of  the 

Letters  Patent  of 

Thomas  Strain, 

Number  775,015,  Granted  November  15,  1904, 

for 
Improvement  in  Fruit-Graders. 
IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  caused  the  seal  of  the  Patent  Office 
to  be  affixed  at  the  City  of  Washington,  this  22d  day 
of  June,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  sixteen  and  of  the  Independence  of  the 
United  States  of  America,  the  one  hundred  and 
fortieth. 

[Seal]  R.  F.  WHITEHEAD, 

Acting  Commissioner  of  Patents. 
(10^    Documentary    Stamp.     Canceled    Jun.    22, 
1916.     U.  S.  Patent  Office.)     [736] 
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Div'nXXV. 
NUMBER  (SERIES  OF  1900) .  DIV.  25 

1903. 
138,752  (EX'R'SBOOK).     90-60 

PATENT  No.  775,015. 

Name — Thomas  Strain, 
of  Placentia. 
County  of 
State  of  California. 
Invention — Fruit  Grader. 
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ORIGINAL.  RENEWED. 

Petition  Jan  12, 1903  ,190 

Affidavit  ''    'S1903  ,190 

Specification  ''    *S  1903  ,190 

Drawing  3  shts,  *'    '*  ,  1903  ,  190 

Model  or  Specimen  No  Model,  190  ,  190 

First  Fee-Cash  ,  190  ,  190 

''       ''    Cert.  $15,  Jan.  12-    ,1903  ,190 

Appl.  filed  complete  Jan.  12    ,  1903  ,  190 


§  Examined — Lewis    B.    Wynne 
I  Apl.20th  ,1904  ,190 

Countersigned — R.E.Grant,  ,190 

For  Commissioner  For  Commissioner 

Notice  of  Allowance— April  22    ,  1904  ,  190 

Cert. 

Pinal  Fee  Gftsh  dated  Oct.  20        ,  1904  ,  190 

"       ''    Cert.  $20  Oct.  26  ,  1904               ,  190 

Patented  November  15  ,  1904 

2  Associate  Attorney, 

Attorney  TOWNSEND  BROS. 
Los  Angeles,  Calif. 
Name  Serial  Number 

Patent  No.  Date  of  Patent 

3  [737] 
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CERTIFICATE.  MAILED 

AMOUNT  RECEIVED.  Jan.  7,  1903. 

$15.00    JEH.  TOWNSEND  BROS. 

CHIEF  CLERK. 
ROOM 

DIV.  Telephone  Main  347. 

TOWNSEND  BROS. 

Registered  Attorneys. 

No.  370. 

IN  THE  UNITED  STATES  PATENT  OFFICE. 

Correspondents  in  the 
Principal  Cites 
of  the  World. 
Patents  Copyrights. 
Western  Union  Code  Used 
Telegraphic  &  Cable  Address 
** Patents  Los  Angeles." 
Protection  Industrial  Property 
In  All  Countries 
Trade  Marks,  Prints  &  Labels. 
James  R.  Townsend, 

321-322-323-324,  Bradbury  Block,  304-306  S.  Broad- 
way. 

Francis  M.  Townsend. 

Los  Angeles,  Cal.,  Jan.  7, 1903.     189 
Thomas  Strain 
Fruit  or  Nut  Grader. 
Commissioner  of  Patents. 
Sir: 

We  herewith  enclose  Petition  and  Power  of  Attor- 
ney, Specification,  Oath  and  3  sheets  of  Drawings  in 
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the  matter  of  the  above-mentioned  Application  for 

Patent.    Also  U.  S.  Certificate  of  Deposit  covering 

$15.00  Filing  Fee. 

Very  respectfully, 

TOWNSEND  BROS. 

MAIL  ROOM. 

JAN.  12, 1903. 

U.  S.  PATENT  OFFICE.     [73S] 

ROOM. 

TOWNSEND  BROS. 

Registered  Attorneys. 
DIV. 

No.  370. 

Correspondents  Telephone  Main  34T 

in  the  Protection 

Principal  Cities  to 

Of  the  World  Industrial  Property 

Patents,  Copyrights.  In  All  Countries. 

Telegraphic  &  Cable  Address 

*' Patents  Los  Angeles" 

IN  THE  UNITED  STATES  PATENT  OFFICE. 

James  R.  Townsend,  Francis  M.  Townsend, 
430-431-432-433,  Bradbury  Block,  304-306  S.  Broad- 
way. 

Los  Angeles,  California. 

Serial  No.  138,752  Paper  No.  i/g. 
APPLICATION 
Filed  1903. 

PETITION  AND  POWER  OF  ATTORNEY. 
TO  THE  HON.  COMMISSIONER  OF  PATENTS. 

Your  petitioner  Thomas  Strain  whose  postoffice 
address  is  Placentia,  California,    a    citizen   of   the 
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United  States  residing  at  Placentia  in  the  county  of 
Orange  and  State  of  California,  prays  that  letters 
patent  may  be  granted  to  himself  for  the  Fruit 
Grader  set  forth  in  the  annexed  specification  and  he 
hereby  appoints  the  firm  of  TOWNSEND  BROS., 
the  individual  members  of  which  firm  are  James  R. 
Townsend  and  Francis  M.  Townsend  of  Los  An- 
geles, California,  his  attorneys,  with  full  power  of 
substitution  and  revocation  to  prosecute  this  applica- 
tion, to  make  alterations  and  amendments  therein,  to 
receive  the  patent  and  to  transact  all  business  in  the 
PATENT  OFFICE  connected  therewith. 

THOMAS  STRAIN. 

SPECIFICATION: 

To  All  Whom  it  May  Concern : 

Be  it  known  that  [739]  I,  Thomas  Strain,  a 
citizen  of  the  United  States,  residing  at  Placentia,  in 
the  County  of  Orange,  and  State  of  California,  have 
invented  a  new  and  useful  FRUIT  GRADER  of 
which  the  following  is  a  specification. 

My  invention  relates  to  a  machine  by  means  of 
which  different  sizes  of  fruit  may  be  ^^^aged  and 
sorted  or  separated  into  bins. 

One  object  of  my  invention  is  to  provide  a  fruit 

effectively 

Apr.4/04     grader  which  will  \  affectively  grade   the 
fruit  without  damaging  the  fruit. 

Another  object  of  my  invention  is  to  provide 
means  whereby  the  fruit  will  be  thoroughly  mixed 
or  delivered  into  each  bin  in  such  a  way  that  the 
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are 

Apr.4/04  several  sizes  of  fruit  in  each  bin  is  \  per- 
fectly distributed.  This  is  a  valuable  feature  for 
the  reason  that  although  the  average  size  of  fruit  in 
different  bins  will  vary  still  the  actual  size  of  fruit 
delivered  into  each  bin  will  also  vary  somewhat. 

Briefly  my  invention  consists  of  means  for  convey- 
ing the  fruit  along  an  inclined  surface  and  means 
arranged  along  the  inclined  surface  to  hold  fruit  of 
certain  sizes  at  certain  points  on  the  inclined  surface 
and  to  allow  certain  sizes  of  fruit  to  escape  at  certain 
points  along  the  inclined  surface.     [7391/2 J 

Referring  to  the  drawings : — 

Figure  I  is  a  diagrammatical  jjlan  view  which 
shows  the  general  arrangement  of  the  fruit  grader. 

conveyor 

Aug.  17/03  Pig.  J  J  ig  a  sj(jg  elevation  of  the  \  elevator, 
showing  only  a  few  bins. 

Fig.  Ill  is  a  plan  view  of  what  is  shown  in  Fig.  II. 

Fig.  IV  is  a  detail  of  a  fragment  of  part  of  the* 
feed  regulator. 

Fig.  V  is  an  enlarged  side  elevation  of  a  section  of 
the  elevator  showing  three  bins. 

Fig.  VI  is  a  plan  view  of  what  is  shown  in  Fig.  V. 
In  this  view  only  one  side  of  a  portion  of  the  elevator 
has  been  illustrated. 

Fig.  VII  is  an  enlarged  section  taken  on  the  line 
VII- VII,  Fig.  III. 

Fig.  VIII  is  a  plan  view  partially  in  section  of  the 
lower  part  of  the  feeding  end  of  the  grader.  In  this 
view  the  lower  half  of  the  belt  is  shown. 

Fig.  IX  is  a  transverse  sectional  view  of  a  portion 
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of  one  side  of  the  upper  part  of  the  grader. 

Pig.  X  is  a  detail  of  part  of  the  feeding  device. 

Fig.  XI  is  a  perspective  view  of  a  guard  and  ad- 
justable deflector. 

Fig.  XII  is  a  detail  of  a  device  for  regulating  the 
flow  of  fruit  through  the  feeding  trough.     [740] 

1  designates  a  supporting  frame.  The  length  of 
the  frame  will  be  dependent  upon  the  number  of  bins 
employed  in  the  grader.  It  should  be  understood 
that  only  a  few  bins  are  shown  in  the  drawings  and 
that  as  many  bins  may  be  used  as  desired.  Mounted 
at  one  end  of  the  frame  is  a  shaft  2  upon  which  lis 
mounted  a  pulley  3.     At  the  other  end  of  the  frame 

a  shaft  journaled  in 

Aug.  17/03  ^  pulley  4  is  mounted  on  A  a  frame  5,  the 
frame  5  being  slidably  mounted  on  horizontal  bars  6 
supported  by  the  frame  1.  7  is  a  flexible  connection 
attached  to  the  frame  5  and  passes  over  an  antifric- 
tion device  8  carried  by  the  frame  1.  9  is  a  weight 
carried  by  the  flexible  connection  7. 

secured  in  any  suitable  manner 

Aug.  17/03  -j^Q  jg  ^  conveyor  belt  which  has  A  along  its 
inner  middle  face  a  narrow  reinforcing  strip  or  belt 
11  which  latter  is  mounted  upon  the  pulleys  3  and  4. 
The  conveyor  belt  10  is  relatively  very  much  wider 
than  the  strip  11. 

12  is  a  table  having  a  middle  portion  which  is  hori- 
zontal and  having  sides  which  are  inclined  or  slop- 
ing along  each  side  of  the  center  horizontal  part. 
The  central  flat  part  is  provided  with  a  slight  longi- 
tudinal recess  in  which  loosely  rides  the  belt  11.  The 
inclined  part  of  the  table  12  is  made  in  sections  con- 
sisting of  a  series  of  hinged  leaves  13,  each  leaf  being 
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hinged  to  the  center  portion  of  the  table  as  at  14. 

15  are  cross  bars  carried  by  the  frame  1.  16  desig- 
nates wedges  which  are  interposed  between  the  outer 
edges  of  the  leaves  13  and  the  cross  bars  15.  Each 
wedge  16  is  connected  to  a  lever  17,  the  lever  17  being 
pivoted  to  a  bracket  18.  By  manipulating  the  lever 
17  and  moving  the  wedges  16  in  or  out,  the  leaves  13 
may  be  raised  or  lowered  and  given  a  greater  or  less 
inclination  as  desired.     [741] 

is  supported 

Aug.  17/03  rJ^^^Q  y^^if^  ^Q  j\  ^^^  upou  the  Upper  sur- 
face  of  the  table  12.  Each  leaf  near  its  outer  edge 
is  provided  with  a  concave  depression  19.  20  desig- 
nates grading  rods  arranged  along  opposite  sides  of 
the  grader.  Each  rod  being  rotably  mounted  on 
adjustable  arms  21.  Each  arm  21  is  pivoted  to  the 
frame  1  as  at  22.     Each  arm  21  is  provided  with  an 

one  face  or  side  of  which  is  normally  in  close  contact  with  the  frame  1 

Aug.  17/03  enlargement  23,  A  to  afford  sufficient  fric- 
tion for  holding  the  arm  21  in  the  position  in  which 
it  is  placed,  the  friction  produced  being  sujBficient  to 
hold  the  arm  in  the  desired  position.  The  grader 
rods  20  should  be  long  enough  to  reach  to  the  end 

conveyor. 

Aug.  17/03  Qfthe  A  elevator.    As  shewft  ift  ¥fe  ^ly  ft 

Insert  A  .  .  . 

Oct.  6/03  grading  fed  is  supported  at  intcrvalg  hy-  the 
arms  Sl-r  The  grading  rods  are  provided  with  pul- 
leys 25  at  one  end. 

26  is  a  driving  shaft  mounted  on  the  frame  1  and 
driven  by  a  pulley  27.  28  are  pulleys  mounted  on 
the  driving  shaft  26,  each  of  which  is  connected  with 
a  pulley  25  by  crossed  belts.  The  grading  rods  20 
revolve  in  opposite  directions  and  the  movement  of 
the  lower  face  of  the  rod  is  always  away  from  the 
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lower  plane  of  the  inclined  leaves.  This  movement 
prevents  fruit  from  being  drawn  in  under  the  rods 
and  squeezed  against  the  conveyor  belt.  The  fruit 
does  not  pass  under  the  rods  until  the  space  reached 
is  just  large  enough  for  the  fruit  to  pass  through 
easily. 

29  designates  an  auxiliary  conveyor  belt  which  is 
mounted  on  pulleys  30  and  31.  The  pulley  31  is  con- 
nected to  another  pulley  32  by  a  shaft  33  which  latter 
is  mounted  on  a  bracket  34.  The  pulley  32  is  driven 
by  a  belt  from  the  pulley  on  the  shaft  26.  [742] 
Arranged  at  each  side  of  the  belt  29  are  sloping  side 
plates  forming  a  trough  35. 

36  designates  guards  which  are  supported  by  rods 
37  which  are  suspended  from  bars  38.  The  guards 
36  are  suspended  in  such  a  way  that  they  lie  close  to 
the  conveyor  belt  and  yet  do  not  touch  the  belt  and  as 
the  fruit  passes  under  the  grading  rods  at  different 
points  it  is  shunted  by  the  guards  36  into  the  proper 
bins.  The  guards  36  are  arranged  along  each  side 
of  the  conveyor  belt,  one  guard  for  each  bin. 

36a  are  brackets  attached  to  the  edges  of  the  leaves. 
Mounted  on  each  bracket  is  an  inclined  deflector  36b. 
The  deflector  36b  is  provided  with  a  lug  36c  and  the 
latter  is  adjustably  mounted  on  the  bracket  36a  and 
clamped  thereto  by  means  of  a  set  screw  36d.  The 
deflector  36b  may  be  placed  at  any  desired  point 
along  the  bracket  36a  so  that  fruit  will  be  shunted 
into  the  bin  at  any  desired  point.  This  allows  the 
fruit  to  be  delivered  into  the  bin  in  such  a  way  that 
it  is  thoroughly  mixed.  If  the  fruit  was  delivered 
into  the  bin  direct  from  under  the  grading  rods  the 
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size  of  fruit  in  the  bin  at  one  extreme  side  would  be 
larger  than  the  size  at  the  other  side.  To  obviate 
this  difficulty  I  employ  the  guards  36  and  deflector 
36b  by  means  of  which  the  fruit  is  thoroughly  mixed 
in  the  bin  and  no  particular  size  occupies  a  particular 
place  in  the  bin  as  would  be  the  case  were  the  guards 
and  deflectors  not  employed. 

39  designates  a  pulley  on  the  shaft  2.  40  desig- 
nates a  pulley  on  the  shaft  26.  The  pulleys  40  and 
39  are  connected  by  a  belt.     [743] 

41,  42,  43,  44  designate  walls  which  are  supported 
by  rods  45.  The  rods  45  are  carried  by  cross-bars 
15.     The  walls  41,  42,  43  and  44  are  suspended  above 

or  run 

Aug.  17/03  i^Q  bottom  part  A  of  the  belt  10  in  such  a 
way  that  they  lie  close  to  the  belt  and  yet  do  not  touch 
the  belt.  These  walls  provide  three  troughs  a,  b,  c. 
Troughs  a  and  h  provide  for  guiding  into  suitable 
bins  the  fruit  that  is  removed  by  the  sorters  from  the 
conveyor  belt. 

The  troughs  a  and  b  are  merely  of  sufficient  length 
to  extend  along  that  portion  of  the  length  of  the 
grader  which  is  devoted  to  the  sorters.  In  a  fruit 
grader  which  is  thirty  feet  long  this  space  devoted  to 
the  sorter  may  ma/y  be  about  one  third.  The  middle 
trough  c  as  shown  in  Figs.  II  and  III  communicates 
through  the  medium  of  a  trough  46  with  the  upper 
surface  of  one  side  of  the  conveyor  belt  10.  The 
other  end  of  the  trough  c  is  offset  and  terminates  in 
the  trough  35. 

47  designates  an  inclined  trough  arranged  over  the 
feeding  end  of  the  grader.  In  the  center  of  the  trough 
47  is  an  oscillatory  feed  regulator  48  formed  of  seg- 
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mental  plates  49,  which  plates  are  connected  together 
by  pieces  50,  the  feeder  being  pivotally  mounted  at 

52  51 

Aug.  17/03  s,  ^  to  the  trough  47.  A  ^  designates 
plates  which  are  adjustably  attached  at  angles  to  the 

51 

Aug.  17/03  segmental  plates  49.  The  plates  ^  ^  are 
spaced  apart  at  their  adjacent  edges,  the  space  being 
sufficiently  small  to  retain  fruit  which  it  is  desired 
to  have  pass  through  the  grader,  and  yet  will  allow 
fruit  which  is  very  much  undersized  and  which  it  is 
not  desired  to  grade  to  drop  through  the  space  and 
be  dischared. 

The  feed  regulator  48  is  provided  with  an  upright 
arm  53  which  may  be  connected  with  any  rotable  part 
by  means  of  a  rod  54.  Arranged  above  the  trough 
47  is  a  tilting  table  55  pivoted  at  56.  57  is  a  trough 
which  extends  from  the  upper  end  of  the  [744] 
fruit  elevator  58  to  the  tilting  table  55.  59  is  a  flex- 
ible connection  from  the  free  end  of  the  tilting  table 
55" which  passes  over  a  pulley  60  and  may  be  con- 
nected with  a  prime  feeding  device  which  is  not 
shown  in  the  drawings.  When  the  tilting  table  55 
becomes  filled  with  fruit  the  w^eight  of  the  fruit 
causes  the  table  to  tilt  downward  which  pulls  on  the 
flexible  connection  59,  and  the  latter  controls  the  ac- 
tion of  the  prime  feeding  device,  not  shown  in  the 
drawings.  The  fruit  is  discharged  from  the  tilting 
table  55  into  the  trough  47  and  rolls  down  the  same 
till  it  comes  in  contact  with  the  feed  regulator  48. 
It  stays  in  that  position  until  the  feed  regulator  is 
rocked  into  such  position  that  the  plate  52  is  brought 
into  a  position  that  allows  the  fruit  to  roll  up  onto 
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the  plate  52  and  into  the  V-shaped  portion  of  the 
feed  regulator.  The  feed  regulator  after  being  filled 
is  gradually  rocked  into  the  position  shown  in  Fig. 
X  and  continues  until  the  fruit  in  the  regulator  is 
discharged  therefrom  into  the  lower  part  of  the 
trough,  the  fruit  in  the  trough  47  is  prevented  from 
entering  the  feed  regulator  by  reason  of  the  curved 
segmental  plate  49.  Any  fruit  which  has  been  ad- 
mitted to  the  feed  regulator  which  is  undersized  will 
fall  through  the  opening  between  the  two  plates  52. 
58a  is  a  bar  which  is  pivoted  at  58b  to  the  trough  47 
and  lies   transversely  of  the  trough,  the  trough  47 

being  to  receive  the  bar  at  58a 

Aug.  17/03  ^  ^  slotted  as  at  47a.  By  swinging  the  bar 
58a  into  or  out  of  the  trough  the  fruit  may  be  stopped 
or  allowed  to  travel.  When  the  fruit  is  stopped 
thereby  the  fruit  piles  up  and  accumulates  on  the 
tilting  table  causing  the  same  to  operate  and  shut 
down  the  prime  feeding  device,  not  shown.     [745] 

In  operation  fruit  is  delivered  onto  the  conveyor 

belt  10  from  the  trough  47.     The  fruit  is  carried 

along  the  conveyor  belt  10  between  the 

Aug.  17/03      extending  longitudinally  on  the  outer  face  thereof 

ridges  10*  A 
Sorters  who  stand  along  both  sides  of  the  grader 
near  the  feeding  end  pick  out  what  fruit  is  not  suit- 
able for  packing  and  place  such  fruit  in  the  troughs 
a  and  h  and  this  fruit  is  conveyed  by  the  lower  part 
of  the  belt  through  the  troughs  a  and  h  and  delivered 
into  suitable  bins.  The  sorters  pick  off  good  fruit 
from  between  the  ridges  10*  and  place  it  on  each  of 
the  inclined  sides  of  the  belt  where  the  fruit  rolls 
down   against   the   grading   rods  20  and  is  carried 
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along  the  grading  rods  20.  The  space  between  the 
grading  rods  and  the  belt  10  gradually  varies,  so  that 
the  larger  fruit  is  carried  by  the  conveyor  belt  to  the 
farther  end  of  the  grader  and  the  small  fruit  is  al- 
lowed to  escape  under  the  grading  rods  at  a  point 
much  closer  to  the  feeding  end  of  the  machine. 
Intermediate  sizes  of  fruit  will  escape  under  the 
rods  at  intermediate  places  along  the  rod. 

It  will  be  observed  that  by  reason  of  the  rotation 
of  the  rods  20  the  fruit  is  prevented  from  becoming 
pinched  between  the  rods  20  and  belt  10'.  The  rota- 
tion of  the  rods  being  in  a  direction  which  does  not 
tend  to  draw  the  fruit  under  the  rods. 

It  will  be  seen  that  the  fruit  is  carried  to  the 
utmost  limit  as  determined  by  the  space  which  will 
allow  or  retain  the  fruit  on  the  conveyor  belt  10. 
When  a  certain  size  fruit  is  discharged  under  the 

which  can  only  occur  at  clear  spaces  between  consecutive  guards  36, 

Aug.  17/03  ^^^  ^'^  ^  ^*  ^^^^^  down  the  inclined  belt  and 

the  lower  section  of 

Aug.  17/03  pgg^g  against  A  a  guard  36,  see  Fig.  IX. 
When  the  fruit  is  in  contact  with  the  guard  36  it 
rests  in  the  concave  hollow  depression  19.     [746] 

guard 

Aug.  17/03  rj^Yie  \  gTftdef  36  serves  to  hold  the  fruit 
from  being  delivered  into  the  bin  until  the  belt  has 
traveled  a  sufficient  distance  to  bring  the  fruit  to  the 
desired  point  opposite  the  bin  at  which  point  the 

deflector  361)  which  stands  in  front  of  the  next 

Aug.  17/03  A  offset  inclined  part  of  the  A  guard  shunts 
the  fruit  into  the  bin.  The  hollow  depression  holds 
the  fruit  on  the  conveyor  belt  after  the  fruit  has 
passed  under  the  grading  rods  before  being  shunted 
by  the  guards. 
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Fruit  that  is  not  removed  by  the  sorters  from  the 
central  portion  of  the  belt  is  carried  to  the  further 
end  of  the  grader  where  it  is  deflected  by  means  of 
the  grader  61  and  delivered  into  the  trough  46  down 
through  which  the  fruit  rolls  being  discharged  onto 
the  lower  part  of  the  belt  10,  falling  into  the  trough 
c.  The  fruit  is  conveyed  back  to  the  feeding  end  of 
the  grader  by  the  lower  part  of  the  belt  and  is  guided 
by  the  trough  c  into  the  trough  35,  and  from  the  lat- 
ter it  is  delivered  onto  the  auxiliary  conveyor  belt  29 
which  carries  it  rearward  to  the  elevator  58,  the  con- 
nection between  this  conveyor  and  elevator  is  not 
shown  in  the  dramngs.  The  space  between  the  rods 
20  and  the  conveyor  belt  may  be  adjusted  in  two 
ways,  either  by  raising  or  lowering  the  grading  rods 
20  by  means  of  the  arms  21,  or  by  raising  or  lowering 
the  leaves  13  by  moving  the  wedges  16  in  or  out  by 
manipulation  of  the  levers  17.  The  latter  method 
is  preferable  for  the  reason  that  it  does  not  throw  the 
grading  rod  20  out  of  its  natural  alinement. 

It  should  be  understood  that  as  the  grading  rod 
20  is  slender  it  permits  of  being  adjusted  within 
reasonable  limits.  That  is  it  permits  being  thrown 
out  of  straight  alinement.  By  raising  and  lowering 
the  leaves  13  accurate  adjustement  of  space  may  be 
secured  for  each  section  of  the  grader.     [747] 

It  should  be  understood  that  the  movement  of  the 
leaves  or  of  the  rods  20  when  being  adjusted  is  very 
slight  comparatively  and  that  the  guards  26  are  ar- 
ranged a  sufficient  distance  above  the  conveyor  belt 
to  allow  the  desired  movement  in  adjusting  the 
leaves. 
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Referring  to  Fig.  VII  62  designates  a  trough 
formed  of  inclined  plates  provided  on  their  upper 
surfaces  with  padding,  such  as  63  these  serve  to  guide 
and  softer  the  faU  of  the  fruit  from  the  trough  47 
onto  the  conveyor  belt  10,  the  oranges  in  falling 
strike  the  padded  portion  63  which  prevents  the  fruit 
being  bruised. 

It  should  be  understood  that  I  contemplate  making 
such  changes  and  alterations  in  the  herein  described 
embodiment  as  will  come  within  the  scope  of  my  in- 
vention.    [748] 
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ffhat  I  claim  ani  desire  to  secxire  ty  Letters  Patent  of 

the  Unit ed  States   is;- 

A  fruit  grader  comprising  means  for  conveying  fruit 

along  a  definite  line   of  travel,   said  means  being  inclined 

transverselyNof  the  line  of  travel,  and  means   for  gauging 

fjruit  on  said  inclined  conveying  means  and  lying  along  said 

line  of  travel  at)o^^^  said  conveying  means  and  having  its  axis 

inclined. 

Canceled  2.     A  fruit  grad'^  comprid  ng  means  for  conveying  fruit 

Aug. 17/03 

along  a_definite  line  of  t>avel,    said  meeuis  being  inclined 

transversely  of  the.  line  of  ri^vel,   an  inclined  grading  rod 

lying  along   said  line   of   travel^above   said   conveying  means, 

and  means  for  rotating  said  grading  rod. 

3.     A  fruit   grader  compri8ing\jean8    for   conveying  fruit 

along  a  definite  line  of  travel,    said  m^ns  being  inclined 

transversely  of  the  line  of  travel,   an  incilned  grading  rod 

lying  along  said  line  of  travel   above   said  conveying  means, 

and  means   for  rotating  said  grading  rod,   the  direction  of  rotation 

of  the   rod  being  such  that   the  movement   of  the  vuadftrsurface  of 

the  rod  is  substantially  directed  away  from  the  lowerSjplane  of 

the   inclined  conveying  means, 


Canceled      /  ^.      A   fruit  gtad^r   comprising  means   for   conveying   fruit 

Apr. 4/ 04  \ 

along  a  definite  line  of  t^vel,   said  means  being  inclined 

transversely  of  the   line  of  ti^vel,   an   inclined  grading  rod 

lying   along  said  line  of  travel  "*^ove   said  conveying  means, 

means    for  rotating  said  grading  rod  and   mean«  for  adjusting 

said  grading  rod  relatively  to  the   inclined   fruit  conveyor. 


vs.  Fred  Stebler,  699 

5^.  A  fruit  grader  comprising  means  for  conveying  fruit 

along  a  definite  line  of  travel,  said  means  being  inclined 

transversely  of  the  line  of  travel,  aji  inclined  grading  ro^ 

.    lying  along  said  line  of  travel  abi^ve  said  conveying  means, 

iu  A       ■■ — .:— ___^ 

)z(>IQZ    a  seriesoT~Brra»-«ttp.fuirii.ng3aid  grading  rod  at    intervals,    and 

^  means   for  supporting  said  arms. 


-j  if*      ^  fruit   grader  comprising  means    for   conveying   fruit 

along  a  definite  line   of  travel,    said  means   neing   inclined 
an  inclined  grading  rod  lyinj  along  said   line   of  travel 
transversely  of  the  line  of  travel/above  said  conveying  means, 

a  series   of  arms  supporting  said  grading  rod  at   intervals,    raesina 

for   supporting  said  arms,   and   means   for   frictionally  holding 

said  arms   in  a  desired  position. 

/.     A  fruit  grader  comprising  means   for  conveying  fruit 

along  a  definite  line  of  travel,    said  means  being  inclined 
1U1I7/OS  a  table 

transversely  of  the  line  of  t ravel ,y1  means  for  supporting  said 

"  "     "     inclined   conveying  means  «mbraerng-a-pa4r-«f-tiprtght-bar8,    an 

inclined  grading  rod  lying  along  said  line  of  travel   above  said 
conveying  means,    means   for  rotating  said  grading  rod,   and  meana 
for  supporting  said  grading  rod  embracing  an  arm  pivoted  between 
said  pair    of  bars  and  a  bolt  passing  through  said  bars  and  arm. 

r-j  ^.     A  fruit  grader  coniprising  means  for  conveying  fruit 

along  a  definite  line  of  travel,    said  meana  being  inclined 
•'  '»  a  table 

transversely  of  the   lina  of  travel,   m(?a»a-/yfor  supporting  said 
"  "  supporting  the  table 

conveying  means,    emVi^afttng  a  plurality  of  pairs  of  upright  barsy 


% 


an  arm  pivoted  between  each  pair  of  bara,|means  for   squeezing 

larsied    each  arm  between'the   baru  aud   Lhuioliy-frAc.tionally  holding  each 

tu(L7/03  ^ : — 

arm  in  position,!  an  inclined  grading  rod   lying  along   said  line 

of  travel   above  said  conveying  means,   said  rod  being  rotably 

mounted  in   said  arma  and  means    for  rotating  said   rod. 
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I 

Aug.l7/03|!  6-  traveling 

^-  p,     A  fiTiit  grader  comprising  meansylfor  conveying  ftruit 
"      "     "    i  /'  movatle 

I  along  a  definite  line  of  travel,   said  means  embracing* opposite 
"     •♦     "    I      inclined  flexible  '> 

IrBnbBtaBttaily-syiiBetJfieai  portionB  andAmeans  for  retaining 
Oct. 6/03  [A  A 

'    fruit  on  each  of  said  inclined  portions  and  lying  along  said 

j,   line  of  travel  above  eald  conveying  means  and  having  its  axis 
i' 

■  Inclined. 

!;  6  traveling 

Aug. 17/03^1        f       X^.     A  fruit  grader  comprisingAmeans  for  conveying  fruit 
"     "     "   I  '»  movable 

il  along  a  definite  line  of  travel,  means  embracing Aopposite  SHb- 
[  inclined  '\ 

"     "     "I  Bta»*i'ftHyrByaBe*i'teal/«)ortion8  the  inclination  of  each  portion 
Oct. 6/03  '^  flexible 

?  being  transverse  of  the  line  of  travel,   a  plurality  of^inclined 

p 

1   grading  rods,    each  rod  lying  along  said  line  of  travel  above 

[said  conveying  meems,  and  means  for  rotating  said  grading 
roda* 
7-  traveling 

\      ^-       XX,     A  fruit  grader  comprising*mean8   for  conveying   fruit 
"~    "     "j^  A  movable 

I  along  a  definite  line  of  travel,  means  enbraolng Aopposite 
I  inclined  '' 

"     "     "|i    enbatojrb-tetHy-Bymmetrieal-Aportions.the  inclination  of  each  por- 
tion being  transverse  of  the  line  of  travel,   a  plurality  of 
Oct. 6/03;!    flexible 

ij  Ainclined  grading  rods,    each  grading  rod  lying  guLong  said  line 

'i   of  travel  above  said  conveying  means  and  means  for  rotating 
ji 

|i   said  grading  rods  in  opposite  directions. 
Augl7/0)p  8  traveling 

^-     "ti.     A  fruit   grader  comprisingimeans  for  conveying  fruit 

/'  movable 

along  a  definite  line  of  travel,  means  embracingjropposlte  cwtV- 

inclined  '^ 

Btapttarl-lT"8y"MetTJfc-ogl:fflportion8,   the  inclination  of  each  portion 
5  '^  flexible 

Oct.   6/05  being  transverse  of  the  line  of  travel,  a  plurality  o:^grading 

rods,    each  grading  rod  lying  along  said  line  of  travel  above 

said  conveyiiag  means,   and  means   for  rotating  said  grading  rods 

'   in  opposite  directions,    the  direqtlons  of  orotation  of  each  rod 

I  being  such  that   the  moving  under  surface  of  each  rod  is  sub- 

■  stantially  directed  away  from  the  lower  plane  of  its  adjacent 
inclined  portion  of  said  conveying  meeine. 
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13.  A  fin^lt  grader  comprising  means   for   conveying  ftruit 
along  a  definite  ^ne  of  travel,   said  means  being  inclined 
transverse  of  the  lloe  of  travel  and  embracing  an  endless  belt 
and  means  for  retainingMhe  fruit   on  said  inclined  belt  and 
lying  along  said  line  of  ti«^vel   above  said  belt  and  having  its 
axis  inclined. 

14.  A  fruit  grader  comprising  means  for  conveying  fruit 

.along  a  defiiiite  line  of  travel,   sa*Vd  means  being  inclined  trems 

arxeled  '  versely  of  the  line  of  travel,    and  emwcacing  an  endless  bolt, 
ug. 17/03  \ 

an   inclined  grading  rod  lying  along  said  >lne  of  ti^vel  above 

said  belt  and  means   for  rotating  said  gradlriR  rodr. 


9-10  15.  A  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel  em- 
bracing an  endless  belt,  means  for  supporting  oppo- 
site sides  of  said  belt  in  symmetrical  inclined  posi- 
tions, means  for  guaging  fruit  on  said  inclined 
portions  of  said  belt  and  lying  along  said  line  of 
travel  above  said  belt,  said  latter  means  having  tbeir 
axes  inclined  in  the  same  direction. 

10-11  16.  A  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  said 
means  embracing  an  endless  belt,  means  for  support- 
ing opposite  sides  of  said  belt  in  symmetrical  inclined 
positions,  a  plurality  of  grading  rods,  each  rod  lying 
along  said  line  of  travel  above  said  belt,  both  grading 
rods  being  inclined  in  the  same  direction,  and  means 
for  rotating  said  grading  rods.     [752] 

ll-i^-4^.  A  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  said 
means  embracing  an  endless  belt,  means  for  support- 
ing opposite  sides  of  said  belt  in  symmetrical  in- 
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clined  positions,  a  plurality  of  grading  rods,  each 
grading  rod  lying  along  said  line  of  travel  above  said 
belt,  both  grading  rods  being  inclined  in  the  same 
direction,  and  means  for  rotating  said  grading  rods, 
the  direction  of  movement  of  both  rods  being  such 
that  the  moving  under  surface  of  each  rod  is  substan- 
tially directed  av^ay  from  the  lower  plane  of  the  in- 
clined parts  of  said  belt. 

12-4^-i^.     A  fruit  grader  comprising  a  frame,  a 

a  horizontal  central  portion  having 

Aug.  17/03  table  consisting  of  A  a  plurality  of  opposite 
hinged  leaves,  means  for  supporting  said  leaves  in  a 
desired  position,  an  endless  belt,  means  for  propel- 
ling said  belt  longitudinally  over  said  table,  and 
means  for  retaining  fruit  on  said  belt  and  lying  along 
said  line  of  travel  above  said  belt  and  having  its  axis 
inclined. 

13-44-iO-     A  fruit  grader  comprising  a  frame,  a 

a  horizontal  central  portion  having 

Aug.  17/03  table  consisting  of  A  a  plurality  of  opposite 
hinged  leaves,  means  for  supporting  said  leaves  in  a 
desired  position,  an  endless  belt,  means  for  propel- 
ling said  belt  longitudinally  over  said  table,  means 
for  retaining  fruit  on  said  belt  and  lying  along  said 
line  of  travel  above  said  belt  and  having  its  axis  in- 
clined, and  means  for  adjusting  each  of  said  leaves 
independently  of  the  others.     [753i] 

14-3r§    SOt    a  fruit  grader  comprising  a  frame, 

a  horizontal  central  portion  having 

Aug.  17/03  ^  table  consisting  of  A  a  plurality  of  oppo- 
site hinged  leaves,  means  for  supporting  said  leaves 
in  a  desired  position,  an  endless  belt,  means  for  caus- 
ing said   belt   to   travel   longitudinally   over   said 
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table,  means  for  gauging  fruit  on  said  belt,  and  lying 
along  said  line  of  travel  above  said  belt  and  hav- 
Au^"  17/03  ^^^  ^^^  ^^^^  inclined,  aftd  means  fof  adjusting 
Aug.  17/03  ^Q^  ^  g^  leaves  independently  ef  tbe 
others,  cross  bars  on  said  frame  under  each  leaf,  a 
wedge  interposed  between  each  leaf  and  each  cross 
bar  and  means  for  adjusting  said  wedge. 

15-^-6-34:7    A  fruit  grader  comprising  a  frame,  a 

a  horizontal  central  portion  having 

Aug.  17/03  table  consisting  of  A  a  plurahty  of  opposite 
hinged  leaves,  means  for  supporting  said  leaves  in  a 
desired  position,  an  endless  belt,  means  for  causing 
said  belt  to  travel  longitudinally  over  said  table,  and 
means  for  retaining  fruit  on  said  belt,  and  lying 
along  said  line  of  travel  above  said  belt  and  having  its 
Aug.  17/03  axis  inclined,  a^d  means  ie¥  adjusting  eoeh 
Aug.  17/03  ^  gQ^  leaves  independently  of  the  others,  a 
plurality  of  cross  bars  in  said  frame,  a  cross  bar 
being  under  each  leaf,  a  wedge  interposed  between 
each  leaf  and  cross  bar,  and  a  plurality  of  levers 
pivoted  to  the  frame,  each  lever  being  connected  to 

a 

Oct.  6/03     y\  ^  wedge. 

16-^-2^    A  fruit  grader  comprising  a  frame, 
a    table    supported    on    the    frame    consisting    of 

a  horizontal  central  portion  having 

Aug.  17/03  y\  g^  plurality  of  pivoted  leaves,  a  pulley 
rotably  mounted  at  one  end  of  said  table,  a  frame 
slidably  mounted  on  horizontal  bars  at  the  other 
end  of  said  first-mentioned  frame,  a  pulley  rotably 
mounted  on  said  slidable  frame,  a  belt  carried  by 
said  pulleys,  the  upper  half  of  saiJ  belt  lying  along 

supported 

Aug.  17/03  a^(j  ^  restmg  upon  said  table  and  leaves, 
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and  means  for  drawing  said  pulley  in  a  direction 
away  from  said  first  named  pulley  and  thereby  plac- 
ing said  belt  under  tension.     [754] 

17-ig  2^  A  fruit  grader  comprising  a  frame, 
a    table    supported    on   the      frame    consisting    of 

a  horizontal  central  portion  having 

Aug.  17/03  A  a  plurality  of  leaves,  a  pulley  rotably 
mounted  at  one  end  of  said  table,  a  frame  slidably 
mounted  on  horizontal  bars  at  the  other  end  of  said 
first-mentioned  frame,  a  pulley  rotably  mounted  on 
said  slidable  frame,  a  belt  carried  by  said  pulleys, 
the  upper  half  of  said  belt  lying  along  and  resting 
upon  said  table  and  leaves,  a  flexible  connection  con- 
nected to  said  slidable  frame,  a  sheave,  supporting 
said  flexible  connection,  a  weight  carried  by  the  end 
of  said  flexible  connection. 

18-40  24r7  A  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  said 
means  being  inclined  transversely  of  the  line  of 
travel,  an  inclined  grading  rod  lying  along  said  line 
of  travel  above  said  conveying  means,  means  for 
rotating   said   grading   rod,  and  stationary  guards 

and  deflectors 

Aug.  17/03   A  mounted  above  said  conveying  means. 

19-^  Q^  A  fruit  grader  comprising  means 
for  conveying  fruit  along  a  definite  line  of  travel, 
said  means  being  inclined  transversely  of  the  line  of 
travel,  an  inclined  grading  rod  lying  along  said  line 
of  travel  above  said  conveying  means,  means  for 
rotating  said  grading  rod,  and  stationary  guards 
mounted  above  said  conveying  means,  each  guard 
comprising  offset  walls,  each  well  lying  in  differ- 


vs.  Fred  Stehler.  705 

vertical 

Aug.  17/03  gj^i;  y\  planes,  the  inner  wall  lying  adjacent 
said  grading  rod. 

20-Si  %%T  A  fruit  grader  comprising  means  for 
conveying  fruit  along  a  de-finite  line  of  travrl,  said 
means  being  inclined  transversely  of  the  line  of 
travel,  an  inclined  grading  rod  lying  along  said  line 
of  travel  above  said  conveying  means,  means  for 
rotating  said  grading  rod,  guards  for  said  conveying 

means,  brackets   connected  to   the  frame  and  sup- 
guards 
Aug.  17/03  porting  said  A  stHm-     [755] 

21-^  2^  A  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  said 
means  being  inclined  transversely  of  the  line  of 
travel,  an  inclined  grading  rod  lying  along  said  line 
of  travel  above  said  conveying  means,  means  for 
rotating  said  grading  rod,  and  stationary  guards 
mounted  above  said  conveying  means  and  a  deflector 
adjustably  mounted  near  said  guard  and  movable 
along  said  guard. 

22-^2  Sgr  A  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  said 
means  being  inclined  transversely  of  the  line  of 
travrl,  an  inclined  grading  rod  lying  along  said  line 
of  travel  above  said  conveying  means,  means  for  ro- 
tating said  grading  rod,  and  stationary  guards 
mounted  above  said  conveying  means,  a  deflector, 
a  perforated  lug  thereon,  a  horizontal  bracket 
mounted  on  said  frame  and  parallel  with  said  guard, 
said  perforated  lug  being  mounted  on  said  bracket 
and  a  set  screw  through  the  lug  and  bearing  against 
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the  bracket,  said  deflector  plate  lying  at  an  angle  to 
said  guard. 

23--24  SOt  a  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  said 
means  being  inclined  transversely  of  the  line  of 
travel,  an  inclined  grading  rod  lying  along  said  line 
of  travel  above  said  conveying  means,  means  for 
rotating  said  grading  rod,  aed  stationary  guards 
mounted  above  said  conveying  means,  a  deflector, 

with 

Aug.  17/03  ^  g^  perforated  lug  thereon,  a  horizontal 
bracket  mounted  on  said  frame  and  parallel  with 

one  of 

Aug.  17/03  A  said  guards  said  perforated  lug  being 
mounted  on  said  bracket  and  a  set  screw  through  the 
lug  and  bearing  against  the  bracket  said  deflector 
Aug.  17/03  plate  lying  at  an  angle  to  said  guard,  and 
Aug.  17/03  lyQYY^^  ^  parallel  with  the  offset  part  of  said 
guard.     [756] 

having 

Aug.  17/03  2^^  24-gO.  A  fruit  grader  A  comprig- 
ift^  a  frame,  a  table  consisting  of  a  depressed  hori- 
zontal central  portion,  a  plurality  of  leaves  hinged 
on  opposite  sides,  an  endless  belt  movable  along 
the    upper    surface    of    said    table    and    leaves, 

and 

Aug.  17/03  ^  g  relatively  narrow  reinforcing  belt  on 
the  inside  of  said  main  belt,  said  reinforceing  belt 
lying  within  said  depressed  central  portion. 

having 

Aug.  17/03  ^  25  U'  A  fruit  grader  A  compriaing 
a  frame,  a  table  having  a  depressed  horizontal  cen- 
tral portion,  a  plurality  of  leaves  hinged  on  opposite 

of  the  central  portion 

Aug.  17/03  si(jes  A  an  endless  belt  movable  along  the 
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upper  surface  of  said  table  and  leaves,  a  relatively 
narrow  reinforcing  belt  on  the  inside  of  said  main 
belt,  said    reinforcing    belt  lying  within    said    de- 

and 

Aug.  17/03  pressed  central  portion,  A  a  pair  of  opposite 
ridges  on  the  outside  face  of  said  conveyor  belt. 

having 

Aug.  17/03  ^:^26  g^.  A  fruit  grader  A  comprising  a 
frame,  a  table  mounted  on  the  frame  embracing  a 
plurality  of  opposite  hinged  leaves,  each  leaf  being 
provided  with  a  concave  depression  along  its  outer 
edge,  a  conveyor  belt  mounted  to  move  along  the 
upper  surface  of  said  table  and  leaves,  a  pair  of 
grading  rods  arranged  along  opposite  sides  of  the 
leaves  and  inside  of  said  depression,  and  means  for 
rotating  said  grading  rods. 

^-27  ^§T  A  fruit  grader  comprising  means 
for  conveying  fruit  along  a  definite  line  of  travel, 
said    means    being    inclined    transversely    of    the 

a  plurality  of  flexible 

Aug.  17/03  ijjr^Q  Qf  travel,  ftft  A  inclined  grading  rods 
lying  along  said  line  of  travel  above  said  conveying 
means,  means  for  rotating  said  grading  rods,  means 
for  feeding  fruit  to  one  end  of  said  conveying  means, 
and  a  deflector  at  the  other  end  of  said  conveying 
means.     [757] 

2S-2Q-  §4t  a  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  said 
means  being  inchned  transversely  of  the  line  of 
travel,  an  inchned  grading  rod  lying  along  said  line 
of  of  travel  above  said  conveying  means,  means  for 
rotating  said  grading  rods,  means  for  feeding  fruit 
to  one  end  of  said  conveying  means,  a  deflector  at 
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the  other  end  of  said  conveying  means,  a  trough 
having  a  mouth  arranged  adjacent  aaid  deflector, 
said  trough  extending  below  the  upper  part  of  the 
belt,  and  having  its  discharged  spout  arranged 
above  the  central  part  of  the  lower  part  of  the  con- 
veyor means. 

29-^0  ^.  A  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  said 
means  being  inclined  transversely  of  the  line  of 
travel,  an  inclined  grading  rod  lying  along  said  line 
of  travel  above  said  conveying  means,  means  for 
rotating  said  grading  rod,  means  for  feeding  fruit 
to  one  end  of  said  conveying  means,  means  at  the 
other  end  of  said  conveying  means  for  transferring 
fruit  from  the  retaining  portion  of  said  conveying 
means,  a  longitudinal  trough  mounted  above  the  re- 
taining or  lower  part  of  said  conveying  means. 

30-^  g^,  A  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  said 
means  being  inclined  transversely  of  the  line  of 
travel,  an  inclined  grading  rod  lying  along  said  line 
of  travel  above  said  conveying  means,  means  for 
rotating  said  grading  rod,  means  for  feeding  fruit 
to  one  end  of  said  conveying  means,  means  at  the 
other  end  of  said  conveying  means  for  transferring 
fruit  to  the  returning  portion  of  said  conveying 
means,  a  longitudinal  trough  mounted  above  the  re- 
turning or  lower  part  of  said  conveying  means,  an 
auxihary  conveyor  connecting  with  the  rear  end  of 
said  last  named  trough,  said  auxiliary  comprising 
an  endless  belt  mounted  on  a  pair  or  pulleys,  and 
means  for  driving  said  pulleys.     [758] 
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Zl-'^'^-^'f.     A  fruit  grader  comprising  a  frame,   a  pulley  mountod 

in  each  end  of  said  frame,   a  belt  mounted  on   said  pulleys,   a 
telt 
lug. 17/03oonveyor. connected  to  said   first  named  belt,   means  for  support- 
ing the   outer  portions   of  said  conveyor  belt  in  inclined  posi- 
'     "     "     tions,   tl»e-wt4th-ef-8ai:4-pi»il-ey»-'bet»g-»ttb»ta»ti*H7-fc'h«-tftm» 
■     "     "     »&-'fr]*«-wi4th-0f-^he'-f tP'&1^-BaBe*-V»l-*-r'a  pair  of  grading  rods 

mounted  above  said  conveyor  bolt,    each  rod  being  neeu:   the  out- 
an. 28/04  belt 

side   edge  of  the  conveyor  belt  and  slightly  above  the.W:**,   the 

^ 
space  between  the  rods  and  the  belt  at  the  feeding  end  of  said 

belt  being  less  than  the  distance  between  said  rods  and  said 

belt  at  points  beyond  said  feeding  .end,  and  means  for  rotating 

said  rods  in  opposite  directions.  «_ 

38.     A  rruit  grader  comprising  means  for  conveying  fruit 

eJ-ong  a  definite,  line  of  travel,   said  means  being  inclined 

transversely  of  tae  line  of  travel,  means  for  grading  fruit 

lying  along  said  liX^e  of  travel  above   said  conveying  means  and 

having  its  axis  incliiied,   and  means  for   feeding  fruit  to   said 

conveying  mean3  embraciW  an  inclined  trough,  &h  oscillatory 

feed  regulator,  "the  axisNof  which-  is  mounted  transversely,  of 

Baid  feeding  trough,   and  me^s   for  oscillating   said  feed-j«-t 

gulator. 

'39.     A  frftlt  grader  composing  means  for  conveying  fruit 


l\8 


along  a\definite  line  of  travel, Xsaid  means  being  inclined 
Canceled  \ 

transversely  of  the  line  of  travel\  means  for  grading  fruif  ly- 
Aug.17/03 

Ing  along  said  line  of  travel  above  ^aid  conveying  means  an^ 

having  its  ajcis  inclined,   means  for   feeding  fruit  to  said,  con- 


veying means  embracing  an  Inclined  trough,   an  oscillatory  feed 
regulator,-  the  axis   of  which  is  mounted  transversely  of  said 
feeding  trough,  means  for   oscillating  said  keed  regulator 
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I  and  &n  open  'bottom  trough  under  the  discharge  end  of  said  first 
named  trough  andYntermediate  of  said  trough  and  said  conveying 
a  means. 

40.     A  fruit  g^der  comprising  means  for   conveying  fruit 
along  a  definite  line  \^  travel,   said  means  being  inclined 
transversely  of  the  lineXof  travel,   means  for  grading  fruit 
lying  along  said  line  of  travel  above   said  inclined  means  ajid 
having  its  axis  inclined,    an*a  means  for  feeding  fruit  to   said 
conveying  means   embracing  an  ^clined  trough,   an  oscillatory 
i  feed  regulator,   the  autis  of  whicb  is  mounted  transversely  of 

I''  said  feeding  trough,  means  for  oscillating  said  feed  regulator, 
eind  an  open  bottom  trough  under  the  ^discharge  end  of  said  first 
named  trough  and  intermediate  of  saidVrough  and  said  conveying 
moans,  and  padding   on  said  intermediateVrough, 


32-33  11.  A  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  said 
means  being  inclined  transversely  of  the  line  of 
travel,  an  inclined  grading  rod  lying  along  said  line 
of  travel  above  said  conveying  means,  means  for 
rotating  said  grading  rod,  means  for  feeding  fruit 
to  said  conveying  means  comprising  an  inclined 
trough,  an  oscillatory  feed  regulator  mounted  trans- 
versely of  said  trough,  said  feed  regulator  com- 
prising a  pair  of  segmental  curved  plates  concentric 
with  the  axis  of  said  feed  regulator,  a  pair  of  flat 
plates  mounted  on  the  upper  edges  of  said  curved 
plates,  the  free  edges  of  said  flat  plates  being  at 
angles  to  each  other,  and  means  for  oscillating  said 
feed  regulator.     [760] 

33-M  4St  a  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  said 
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means  being  inclined  transversely  of  the  line  of 
travel,  an  inclined  grading  rod  lying  along  said  line 
of  travel  above  said  conveying  means,  means  for 
rotating  said  grading  rod,  means  for  feeding  fruit 
to  said  conveying  means  comprising  an  inclined 
trough,  an  oscillatory  feed  regulator  mounted  trans- 
versely of  said  trough,  said  feed  regulator  com- 
prising a  pair  of  segmental  curved  plates  concentric 
with  the  axis  of  said  feed  regulator,  a  pair  of  flat 
plates  mounted  on  the  upper  edges  of  said  curved 
plates  the  free  edges  of  said  flat  plates  being  at 
angles  to  each  other,  and  means  for  oscillating  said 
feed  regulator,  the  axis  of  said  feed  regulator  being 
substantially  in  a  line  v^ith  the  bottom  of  said  in- 
clined trough. 

34— g^  4^  A  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  said 
means  being  inclined  transversely  of  the  line  of 
travel,  means  for  grading  fruit  lying  along  said  line 
of  travel  above  said  conveying  means  and  having  its 
axis  incHned,  means  for  feeding  fruit  to  said  con- 
veying means  embracing  an  inclined  trough,  an  os- 
cillatory feed  regulator  extending  transversely  of 
said  inchned  trough,  means  for  oscillating  said  feed 
regulator,  and  a  balanced  tilting  table  mounted 
above  said  inclined  trough. 

35-^  447  A  fruit  grader  comprising  a  frame,  a 
table  supported  by  the  frame  embracing  a  horizontal 
portion,  inclined  hinged  leaves,  a  pulley  mounted  on 
each  end  of  the  frame,  a  belt  carried  by  the  belt,  said 
belt  movable  along  over  the  upper  faces  of  said  table 
and  leaves,  means  for  feeding  fruit  to  the  upper 
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[761]  face  of  said  belt  at  one  end,  means  at  the 
other  end  of  said  belt  for  transferring  fruit  from  the 
upper  face  of  the  belt  to  the  lower  part  of  the  belt, 
a  trough  extending  along  the  upper  side  of  the  lower 
part  of  said  belt,  said  trough  being  slightly  above 
the  belt  and  at  its  rear  end  being  offset  and  extend- 
ing beyond  the  edge  of  the  belt,  and  a  pair  of  re- 
latively short  auxihary  troughs  parallel  with  the 
main  part  of  the  longitudinal  trough  and  adjacent 
the  oif  set  of  the  main  trough. 

36-g7^4§T  A  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  hne  of  travel,  said 
means  being  inchned  transversely  of  .the  line  of 
travel,  an  inclined  grading  rod  lying  along  said  line 
of  travel  above  said  conveying  means,  means  for 
rotating  said  grading  rod,  a  series  of  bins  arranged 
along  each  side  of  the  conveying  means  and  means 

portions  of 

Aug.  17/03  fQp  adjusting  A  said  grading  rod  to  various 
heights  above  the  conveying  means  adjacent  to  each 
bin. 

37-g^  4^  A  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  said 
means  being  inclined  transversely  of  the  line  of 
travel,  an  inclined  grading  rod  lying  along  said  line 
of  travel  above  said  conveying  means,  means  for 
rotating  said  grading  rod,  means  for  supporting  said 
conveying  means  embracing  a  table  consisting  of  a 
central  horizontal  portion  and  a  plurality  of  inclined 
hinged  leaves  arranged  along  each  side  of  the  hori- 
zontal part,  a  plurality  of  bins  for  the  respective 
leaves,  a  bin  being  arranged  adjacent  each  leaf, 
means  for  adjusting  each  leaf  independently  of  the 
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others,  a  plurality  of  guards  for  the  respective  bins, 
each  of  said  guards  extending  considerably  each 
side  of  the  partition  between  two  bins.     [762], 

38-g0^4^  A  fruit  grader  comprising  means  for 
conveying  fruit  along  a  definite  line  of  travel,  said 
means  being  inchned  transversely  of  the  line  of 
travel,  an  inclined  grading  rod  lying  along  said  line 
of  travel  above  said  conveying  means,  means  for 
rotating  said  grading  rod,  means  for  feeding  fruit 
,to  said  conveying  means  comprising  an  inclined 
trough,  an  oscillatory  feed  regulator  rotably 
mounted  in  said  inclined  trough,  said  feed  regulator 
comprising  a  pair  of  segmental  curved  plates  con- 
centric to  the  axis  of  said  feed  regulator,  a  pair  of 
flat  plates,  each  plate  being  provided  with  elongated 
slots,  screws  passing  through  said  slots  and  fasten- 
ing said  flat  plates  to  said  curved  plates,  and  means 
for  rocking  said  feed  regulator. 

39'-40  48t  In  a  device  of  the  character  described, 
means  for  feeding  fruit  thereto  consisting  of  an  in- 
clined trough,  an  oscillatory  feed  regulator  arranged 
transversely  of  said  trough,  said  feed  regulator  com- 
prising a  pair  of  curved  segmental  plates,  concentric 
with  the  axis  of  said  feed  regulator,  and  a  pair  of 
flat  plates  adjustably  secured  at  angles  to  said 
curved  plates,  and  means  for  rocking  said  feed 
regulator. 

4(V-4^49_  In  a  fruit  grader,  a  frame,  a  driving 
shaft  mounted  at  one  end  of  the  frame,  a  slidable  regu- 
lating frame  mounted  on  horizontal  bars  of  the  main 
frame,  a  shaft  mounted  on  said  slidable  frame,  a  pul- 
ley mounted  on  the  latter  shaft  a  pulley  mounted  on 
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the  driving  shaft,  a  conveyor  belt  mounted  on  the  two 
pulleys,  a  second  shaft  mounted  on  the  frame,  a  pair 
of  grading  rods  extending  longitudinally  of  said 
conveyor  belt,  each  rod  being  spaced  slightly  above 
the  belt  and  inclined,  a  pair  of  pulleys  on  the  second 
driving  shaft,  a  pulley  on  the  rear  end  of  each  grad- 
ing rod,  a  belt  connecting  each  of  said  pulleys  with 
pulleys  on  the  second  driving  shaft,  an  auxiliary 
[763]  conveyor  comprising  a  pair  of  pulleys,  a  belt 
connecting  said  pulleys,  said  auxihary  conveyor  ly- 
ing parallel  to  said  conveyor  belt,  bins  arranged 
along  each  side  of  the  conveyor  belt,  guards  in  front 
of  each  bin,  said  guards  embracing  a  plate  offset  to 
form  two  parallel  planes,  a  horizontal  bracket 
mounted  on  the  outer  edge  of  a  leaf,  an  adjustable 
deflector  comprising  a  plate  provided  with  a  per- 
forated lug,  said  lug  being  slidably  mounted  on  said 
bracket  and  a  set  screw  passing  through  said  lug 
and  fastening  the  same  to  said  bracket. 

41-4^-50t  In  a  fruit  grader,  a  frame,  a  driving 
shaft  mounted  at  one  end  of  the  frame,  a  slidable 
regulating  frame  mounted  on  horizontal  bars  of  the 
main  frame,  a  shaft  mounted  on  said  slidable  frame, 
a  pulley  mounted  on  the  driving  shaft,  a  traveling 
belt  mounted  on  the  two  pulleys,  a  second  driving 
shaft  mounted  on  the  frame,  a  pair  of  grading  rods 
extending  longitudinally  of  said  belt,  each  rod  lying 
near  and  spaced  slightly  above  the  belt,  each  rod 
being  inclined,  a  pair  of  pulleys  on  the  second  driv- 
ing shaft,  a  pulley  on  the  rear  end  of  each  grading 
rod,  a  belt  connecting  each  of  said  pulleys  with  pul- 
leys on  the  second  driving  shaft,  an  auxiliary  con- 
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veyor  comprising  a  pair  of  pulleys  and  a  belt 
connecting  said  pulleys,  said  auxiliary  conveyor  ly- 
ing parallel  to  said  conveyor  belt,  bins  arranged 
along  each  side  of  the  conveyor  belt,  guards  in  front 
of  each  bins,  a  guard  embracing  a  plate  offset  to 
form  two  parallel  planes,  a  plurality  of  brackets,  a 
bracket  being  mounted  on  the  edge  of  each  leaf,  an 
inclined  deflector  plate  having  a  perforated  lug,  said 
lug  being  mounted  on  a  bracket,  the  plane  of  said 
plate  being  parallel  to  the  offset  angular  portion  of 
the  guard  near  which  said  deflector  plate  is  attached. 
[764] 

IN  TESTIMONY  WHEREOF  I  have  signed  my 
name  to  this  specification,  in  the  presence  of  two  sub- 
scribing witnesses,  at  Los  Angeles,  in  the  County  of 
Los  Angeles,  and  State  of  California,  this  7th  day 
of  January,  1903. 

Inventor : 

THOMAS  STRAIN. 

Witnesses : 

GEORGE  T.  HACKLEY. 
JULIA  TOWNSEND.     [765] 

OATH. 

State  of  California, 
County  of  Los  Angeles, — ss, 

Thomas  Strain,  the  above-named  petitioner,  being 
duly  sworn  (or  affirmed)  deposes  and  says  that  he 
verily  believed  himself  to  be  the  original,  first  and 
sole  inventor  or  discoverer  of  the  improvement  ift 
Fruit  Grader  described  and  claimed  in  the  annexed 
specification ;  that  he  does  not  know  and  does  not  be- 
lieve that  the  same  was  ever  known  or  used  before 
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his  invention  or  discovery  thereof;  or  patented  or 
described  in  any  printed  publication  in  any  country 
before  his  invention  or  discovery  thereof  or  more 
than  two  years  prior  to  this  application;  or  in  pub- 
lic use  or  on  sale  in  the  United  States  for  more  than 
tv^o  years  prior  to  this  application,  and  that  no 
application  for  patent  on  said  improvement  has  been 

legal   representatives   or   assigns 

filed  by  him  or  his  representatives  in   any   foreign 

country  except  as  follows.    Aftd  said  states 

that  he  is  a  citizen  ef  the  United  States  aftd  resident 

ef m  the  County  el  Les  Angeles  aftd  State  el 

California. 

And  said  Thomas  Strain  states  that  he  is  a  citizen 
of  the  United  States  and  resident  of  Placentia  in 
the  County  of  Orange  and  State  of  California. 

THOMAS  STRAIN. 

Sworn  to  and  subscribed  before  me  this  7th  day 
of  January,  1903. 

[Seal]  EDW.  L.  PAYNE, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California.     [766] 
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Paper  No.  1. 
All   communications   respecting  this   application 
should  give  the  serial  number,  date  of  filing,  title  of 
invention,  and  name  of  the  applicant. 

Div.  XXV,  Eoom  243. 

Address  only 
**The  Commissioner  of  Patents, 

Washington,  D.  C," 
and  not  any  official  by  name. 
M.  E.  C. 

DEPARTMENT  OF  THE  INTERIOR. 
UNITED  STATES  PATENT  OFFICE. 

Washington,  D.  C,  March  18, 1903, 

MAILED        ''      *'       " 

Thomas  Strain, 

Care  Townsend  Bros., 

Los  Angeles,  California. 

Please   find   below   a    communication   from   the 

your 
EXAMINER    in    charge    of    ^    application    ef 

#138,752,  filed  Jan.  12, 1903  for  Fruit  Grader. 

F.  I.  ALLEN, 

Commissioner  of  Patents. 

This  case  has  been  examined. 

Erase  ''elevator,"  line  4,  page  2,  and  insert  "con- 
veyor." 

Erase  ** elevator,"  line  10,  page  3,  and  insert  ** con- 
veyor. ' ' 

Erase  "elevator,"  line  12,  page  3,  and  insert  "con- 
veyor." 

The  part  shown  in  connection  with  the  bins  in  figs. 
2,  5  and  6,  is  a  conveyor,  not  an  elevator. 
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After  "mounted  on,"  line  7,  page  3,  insert  ''a  shaft 
journaled  in." 

After  **has,"  line  12,  page  3,  insert  **  secured  in 
any  suitable  manner." 

Erase  "rests,"  line  1,  page  4,  and  insert  "is  sup- 
ported." 

After  "enlargement  23,"  line  0,  page  4,  insert 
"one  face  or  side  of  which  is  normally  in  close  con- 
tact with  the  frame  1. ' ' 

Erase  "elevator,"  end  of  line  10,  page  4,  and  in- 
sert "conveyor." 

After  "part,"  line  3,  page  6,  insert  "or  run." 

In  fig.  X,  of  the  drawings  the  plates  which  are 
connected  with  the  plates  49  are  designated  "51," 
while  in  the  specification  they  are  designated  "52." 
In  the  said  figure,  the  pivot  of  the  feeder  is  desig- 
nated "52."  Correction  in  the  drawings  is  neces- 
sary to  agree  with  the  specification — see  lines  19-26, 
inclusive,  page  6.     [767] 

Where  in  the  drawings  is  the  trough  shown  slotted 
as  47a  ? — see  line  23,  page  7. 

After  "ridges  10a,"  line  3,  page  8,  insert,  "extend- 
ing longitudinally  on  the  outer  face  thereof. ' ' 

As  shown  in  the  drawings,  the  space  between  the 
grading  rod  20  and  the  belt  10  seems  to  be  uniform — 
see  fig.  5^ — also  lines  12  and  13,  page  8.  In  fig.  5 
the  designation  "10"  is  improperly  applied  to  the 
right-hand  end  of  the  rod  20  instead  of  to  the  belt. 

As  shown  in  fig.  3,  it  would  appear  that  the  fruit 
rests  against  one  wall  of  the  guard  36  before  it  passes 
under  the  grading  rod — compare  with  lines  24r-26, 
page  8. 
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Claims  1  and  2  are  met  by  Ish,  458,422,  Aug.  25, 
1891 ;  and  Banker,  147,301,  Fed.  10,  1874— see,  also, 
Hutchins,  456,092,  July  14,  1891. 

Claims  3,  5  and  6  are  met  by  Ish,  cited. 

Claim  4  is  met  by  Banker,  cited. 

Claim  7  is  obscure.  What  parts  are  meant  by 
* 'means  for  supporting  said  inclined  conveying 
means  embracing  a  pair  of  upright  bars ' '  ? — see  line 
4  thereof. 

Claim  8  is  objectionable  for  the  same  reason  as 
claim  7,  also.  What  "arm  pivjoted  between  each 
pair  of  bars ;  and  what  means  for  squeezing  each  arm 
beneath  the  bars  and  thereby  frictionally  holding 
each  arm  in  position"? — see  lines  5-7,  inclusive, 
thereof. 

Where  in  the  specification  is  there  any  allusion  to 
any  other  frictional  holding  than  that  of  the  arm 
21 1 — and  there  is  no  squeezing  of  said  arms  between 
bars. 

Claims  9,  10,  11  and  12  are  met  by  Banker,  cited. 
Where  in  the  specifications  is  ''means  embracing 
opposite  substantially  symmetrical  portions"  men- 
tioned ? — see  line  3  of  each  of  said  claims. 

Claims  13  and  14  are  met  by  Ish,  cited. 

Claims  18,  19,  20,  21,  22  and  23  are  incorrect  in 
the  [768]  statement  of  "a  table  consisting  of  a 
plurality  of  opposite  hinged  leaves. ' '  The  table  con- 
sists of  a  central  horizontal  depressed  portion  and 
the  hinged  leaves — see  description  thereof  on  page 
3  of  the  specification. 

In  reference  to  claims  20  and  21,  are  not  the 
"means  for  supporting  said  leaves  in  a  desired  posi- 
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tion,"  lines  2  and  3  in  each  thereof  the  same  as  the 
''means  for  adjusting  each  of  the  said  leaves  inde- 
pendently, ' '  line  7  thereof  ? 

Erase  "resting,"  line  7,  claim  22,  and  insert,  "sup- 
ported." 

Claim  24  is  met  by  Banker,  cited ;  see,  also,  Rich- 
ards, 654,281,  July  24,  1900,  showing  stationary 
guards. 

After  "different,"  line  7,  claim  25,  insert  "ver- 
tical." 

There  is  something  omitted  from  claim  26.  What 
"said  arms"  are  referred  to  in  line  6  thereof? 

Erase  the  comma  (,)  after  "deflector,"  line  6, 
claim  29,  and  insert  "with"  in  place  thereof. 

Erase  "plate,"  line  10,  claim  29. 

Erase  "being  is,"  line  11,  claim  29. 

Change  "said  guard,"  line  8,  claim  29  to  read  "one 
of  said  guards. ' ' 

The  elements  named  in  claims  30,  31  and  32  are  not 
sufficient  to  constitute  an  operative  fruit  grader,  for 
which  reason  it  is  suggested  that  "comprising"  in 
line  1  in  each  of  said  claims  be  changed  to  "having." 

Claim  30  should  also  be  further  corrected  by  in- 
serting "and"  after  "leaves,"  line  4  thereof. 

After  ' '  sides, ' '  line  3,  claim  31,  insert ' '  of  said  cen- 
tral portion. ' ' 

After  "portion,"  line  6,  claim  31,  insert  "and." 

Claim  33  is  substantially  met  by  Ish,  cited,  merely 
adding  "a  deflector"  in  view  of  the  common  use  of 
such,  as  shown  in  Nelson,  713,484,  Nov.  11,  1902. 

After  "conveyor,"  line  3,  claim  37,  insert  "belt." 
[769] 


vs.  Fred  Stehler.  721 

Where  in  the  specification  is  the  foundation  for 
the  statement  *Hhe  width  of  said  pulleys  being  sub- 
stantially the  same  as  the  width  of  the  first  named 
belt"? — see  lines  5  and  6,  claim  37. 

Claims  38  and  39  are  for  aggregations,  being  for 
the  grading  devices  of  either  Ish  or  Banker,  cited, 
with  the  feeding  device  of  Eice,  589,141,  Aug.  31, 
1897.  The  part  G  in  said  patent  is  a  "regulator"  as 
well  as  a  ** separator." 

Claim  40  is  met  by  the  same  patents — it  being  a 
common  expedient  to  pad  or  cover  with  soft  mate- 
rial parts  of  a  fruit  grader  so  as  to  protect  the  fruit 
from  injury— see  Ayer,  363,974,  May  31,  1887. 

Claim  45  is  met  by  Ish,  cited,  in  views  of  Ayer, 
cited. 

Erase  "a  plurality  of  brackets,"  lines  15  and  16, 
claim  50. 

Claims  1,  2,  3,  4,  5,  6,  9, 10, 11, 12, 13,  14,  24,  33,  38, 
39,  40  and  45  are  rejected  on  the  references  cited, 
and  claims  7,  8,  18,  19,  20,  21,  22,  23,  26  are  objec- 
tionable for  the  reasons  stated,  while  the  other  claims 
referred  to  need  correction. 

A.  McNAUGHT, 

Act'g  Examiner, 
Division  XXV. 

RA.     [770] 
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ROOM  243  MAIL  ROOM, 

DIV.       25  AUG.  17, 1903. 

PATENT  OFFICE,         U.  S.  PATENT  OFFICE. 

AUG.  18,  1903. 
DIVISION  XXV. 

TOWNSEND  BROS. 

Registered  Attorneys. 

No.  370. 

IN  THE  UNITED  STATES  PATENT  OFFICE. 

James  R.  Townsend.  Francis  M.  Townsend. 

430-431^32-433     Bradbury     Block,     304-306     S. 

Broadway. 

Serial  No.  138,752.     Paper  No.  2. 
Thomas  Strain 
Fruit  Grader. 

Los  Angeles,  Cal.  Aug.  6, 1903.     190 
Filed  Jan.  12, 1903.     S.  No.  138,752. 
Dated.  No. 

Hon.  Commissioner  of  Patents, 
Sin- 
Examiner's  letter  of  March  18,  1903,  and  refer- 
ences cited  have  been  considered. 
We  amend  as  follows : 
Page  2,  line  4  change  ''elevator"  to — conveyor — . 

Page  3,  line  7,  after  "on"  insert — A  shaft  jour- 
naled  in — line  12,  after  ''has"  insert — secured  in 
any  suitable  manner — . 

Page  4,  line  1,  cancel  "rests"  and  substitute — ^is 
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supported — ;  line  6,  after  "23,"  insert — one  face  or 
side  of  which  is  normally  in  close  contact  with  the 
frame  1 — ;  line  10  change  "elevator"  to — con- 
veyor— . 


Page  6,  line  3,  after  "part"  insert — or  run — . 

Page  7,  line  23,  change  period  after  "trough"  to 
a  comma;  change  "The"  to — the — ;  cancel  "is" 
and  substitute — being — after — "47a"  insert — to  re- 
ceive the  bar  58a — ;  Page  6  lines  20  and  22  change 
numeral  "52"  to — 51 — ;  line  20  change  numeral 
"51"  to— 52. 


Page  8,  line  3,  after  10a  insert — extending  longi- 
tudinally on  the  outer  face  thereof — . 

A  separate  letter  is  written  requesting  correction 
of  Fig.  X  to  refer  by  numeral  to  slotted  part  of 
trough  47,     [771]     which  receives  bar  58a. 

The  inclination  of  the  grading  rod  20,  although 
slight  may  be  clearly  seen  by  the  unaided  eye  by  com- 
paring the  distances  between  rod  20  and  the  light 
line  just  above  it,  at  opposite  ends  of  Fig.  V.  In 
the  drawing  the  difference  is  a  good  sixteenth  of  an 
inch — also  compare  elevation  of  its  ends  with  other 
lines  parallel  with  each  other  below  the  grading  rod. 

If  the  Examiner  will  apply  compasses  he  will  dis- 
tinguish the  difference  but  it  is  clearly  evident  with- 
out measuring. 
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Page  8,  line  25,  after  "rod  20"  insert — which  can 

only  occur  at  clear  spaces  between  consecutive  guards 
26, — line  26,  after  "against"  insert — the  lower  sec- 
tion of — 


Page  9,  line  1,  change  "grader"  to — guard — ;  line 
4,  before  "offset"  insert — deflector  36b  which  stands 
in  front  of  the — same  line  before  "guard"  insert — 
next — . 


Cancel  claims  1,  2,  and  3  as  they  are  clearly  met. 

Reconsideration  and  allowance  is  requested  of 
claim  4.  Where  does  Banker  show  "means  for  ad- 
justing the  grading  rod  relatively  to  the  inclined 
fruit  conveyor""?  Will  the  Examiner  please  indi- 
cate by  reference  letter! 

Reconsideration  and  allowance  of  claims  5  and  6 
is  requested.  Where  does  Ish  show ' '  a  series  of  arms 
supporting  the  grading  rod  at  intervals"? 

Claim  7,  line  3,  change  "means"  to — a  table — ; 

line  4,  cancel  "embracing  a  pair  of  upright  bars." 
Claim  8,  line  3,  change  "means"  to — a  table — ; 


line  4  place  a  comma  after  "means"  and  cancel  "em- 


bracing."     Insert 

after    "bars" 

— supporting    the 

table — .     Lines  5,  6  and  7,  cancel  " 

•means  for  squeez- 

ing  each  arm  .  .  . 

.  in  position." 

[772] 

Claims  9,  10,  11 

and  12,  in  line  1   of  each  after 

* '  comprising ' '  insert — traveling — 

in  line  2  of  each 

vs.  Fred  Stebler.  725 

after  "embracing"  insert — movable — ;  in  line  3  of 

each  cancel  "substantally  symmetrical"  and  substi- 
tute— inclined — . 


Claims  9,  10,  11  and  12  are  now  allowable  as 
Banker  does  not  have  an  inclined  traveling  conveyor. 

Cancel  claims  13  and  14  as  they  are  clearly  met. 

Claims  18,  19,  20,  21,  22  and  23  in  line  2  of  each 
before  '*a  plurality"  insert — a  horizontal  central 
portion  having — . 


Claims  20  and  21,  lines  7  and  8  in  each  cancel  "and 
means  for  adjusting  each  of  said  leaves  independ- 
ently of  the  others." 

Claim  22,  line  7,  change  "resting"  to — sup- 
ported— . 


Claim  24,  line  5  after  "guards"  insert — and  de- 
flectors— . 

Claim  25,  line  7  after  "different"   insert — verti- 


cal- 


Claim  26,  line  6,  change  "arms"  to — guards — . 
Claim  29,  line  5,  cancel  "and" ;  line  6  cancel  comma 


after  "deflector"  and  insert — with — ;  line  8  after 
"with"  insert — one  of — ;  change  "guard"  to — 
guards — ;  line  10  cancel  "plate";  line  11  cancel  "be- 
ina:  is." 
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Claims  30,  31  and  32  in  line  1  of  each  change  "com- 
prising" to — having — . 

Claim  30,  line  4  after  '* leaves,"  insert — and — . 

Claim  31,  line  3,  after  "sides,"  insert — of  the 
central  portion — line  6,  after  "portions,"  insert — 
and — . 

Claim  33,  line  3,  cancel  "an"  and  substitute — a 
plurality  of — change  "rod"  to — rods —  line  5 
change  rod  to — rods — .     [773] 

Claim  37,  line  3,  after  "conveyor"  insert — ^belt — 
lines  5  and  G  cancel  "the  width  of  said  pulleys  .  .  . 
.  .  .  first  named  belt," 

Cancel  claims  38,  39,  and  40  as  being  for  aggrega- 
tions. 


Claim  45,  line  7  before  "said"  insert — portions 
of . 

Eenumber  claims  4  to  12  inclusive  as  1  to  9.  Ee- 
number  claims  15  to  37  inclusive  as  10  to  32.  Re- 
number claims  41  to  50  inclusive  as  38  to  42. 

The  case  now  seems  in  condition  for  allowance. 

Very  respectfully, 

TOWNSEND  BROS., 

Attorneys  for  Strain. 
FMT. 

G.  T.  HACKLEY. 

S.     [774] 
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[THAT  PORTION  OF  THIS  EXHIBIT,  VIZ., 
PHOTOGRAPH  OF  FIGURES  VII,  VIII,  IX, 
X,  XII,  WHICH  IS  DUPLICATED  IN  COM- 
PLAINANT'S EXHIBIT  NO.  3,  SHEET  3  OF 
PATENT,  IS  OMITTED  HEREFROM.] 

[Endorsed]  :  142,387.     May  25,  1916.     [775] 

Paper  #2. 

ACCOUNT. 

Telephone  Main  347 
MAILED  Protection  to 

AUG.  11, 1903.  Industrial  Property 

Townsend  Bros.  In  All  Countries. 

ROOM  243  Trade  Marks  Prints  &  Labels 

DIV.  25. 

TOWNSEND  BROS. 

Registered  Attorneys 
G.  D.  No.  370. 

IN  THE  UNITED  STATES  PATENT  OFFICE. 

43CM31^32^^33   BRADBURY    BLOCK,    304-306; 

S.  Broadway 
James  R.  Townsend,  Francis  M.  Townsend. 

Correspondents 
in  the 

Principal  Cities 
of  the  World 
Patents  Copyrights. 
Western  Union  Code  Used 
Telegraphic  &  Cable  Address 
*' Patents  Los  Angeles." 
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Los  Angeles,  Cal.,  Aug.  6, 1903.     190 

Thomas  Strain 

Fruit  Grader. 

Filed  Jan.  12,  1903.    No.  138,752 

Date  No. 

Hon.  Commissioner  of  Patents, 

Sir: 

Please  apply  the  reference  numerals  to  Figs.  X. 

and  XII.  as  indicated  in  red  on  the  enclosed  print 

and  charge  to  our  account. 

Very  respectfully, 

TOWNSEND  BEOS., 

Attys.  for  Strain. 
FMT. 

G.  T.  HACKLEY 

S. 

[Endorsed] :  Townsend  Bros.     C.    U.  S.  Patent 

Office.     Number   142,387.     Received  Aug.  17,  1903. 

Chief  Clerk.     Reed,  in  Div.  C.  Aug.  17, 1903.     Notice 

Ap.  8/17/03  S.     Corrected  and  to  Exam.  Aug.  21/03. 

No  charge.     Forward  to  Mail  Room  for  Div.  25,  Aug. 

21/03.     Mail   Room,   Transfer  to   Div,  25,  8.22.03. 

[776] 

M.  E.  C. 

Paper  No.  3 

All  communications   respecting  this   application 

should  give  the  serial  number,  date  of  filing,  title  of 

invention,  and  name  of  the  applicant. 

DIV.  25,  Room  315. 

Address  only 
"The  Commissioner  of  Patents, 

Washington,  D.  C.,'* 
and  not  any  official  by  name. 
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DEPARTMENT  OF  THE  INTERIOR. 

UNITED  STATES  PATENT  OFFICE. 

Washington,  D.  C,  Sept.  14,  igo?. 

MAILED  *'       ''       '' 

Thomas  Strain, 

Care  Townsend  Bros., 

Los  Angeles,  Cal. 

Please  find  below  a  communication  from  the  EX- 

your 
AMINER  in  charge  of  the  application  ef  #138,752, 
filed  Jan.  12, 1903,  for  Fruit  Grader. 

F.  I.  ALLEN, 

Commissioner  of  Patents. 

This  case  has  been  reconsidered  in  view  of  amend- 
ment filed  Aug.  17,  1903. 

Claim  1  is  met  by  Banker,  cited.  The  adjustment 
of  the  grading  rod  relative  to  the  inclined  conveyor 
of  the  case  at  bar  is  merely  a  reversal  of  the  adjust- 
ment of  the  inclined  conveyor  relative  to  the  grading 
rod  of  the  device  in  said  patent. 

Claim  2  is  met  by  Ish,  cited.  To  merely  place 
other  arms  intermediate  of  the  end  supports  of  the 
grading  rod  to  aid  in  supporting  said  rod  is  mere 
duplication. 

Claim  6  is  met  by  Ish,  cited.  To  duplicate  the 
traveling  belt  /  of  the  said  patent  would  not  be  inven- 
tion. 

Claims  7  and  8  are  met  by  Ish,  cited,  in  view  of 
Banker,  cited.    Mere  substitution  is  not  invention. 

Claim  9  is  met  by  Banker  cited,  in  view  of  the 
traveling  inclined  conveyor  of  the  Ish  patent. 

Should  not  "the  wedge,"  last  line,  claim  16,  be  "a 
wedge ' '  ? 


730  Porterville  Citrus  Association 

Claim  28  is  met  by  Ish,  cited,  in  view  of  the  rotat- 
ing grading  rods  of  the  device  shown  in  the  Banker 
patent,  cited.     [777] 

Erase  "a  plurality  of  brackets,"  lines  15  and  16, 
claim  42,  as  superfluous. 

Claims  1,  2,  6,  7,  8,  9,  and  28  are  rejected. 

T.  F.  MITCHELL, 

Act'g  Examiner,  Div.  XXV. 
R.  A.     [778] 

Serial  No.  138,752.     Paper  No,  4. 
PATENT  OFFICE.  MAIL  ROOM. 

Oct.  7,  1903.  Oct.  6,  1903. 

DIVISION  XXV.  U.  S.  PATENT  OFFICE. 

MAILED 

TO  PATENT  OFFICE. 
SEP.  6,  1903. 
Townsend  Bros. 
Room  315 
Div.  25. 

Paper  No.  4. 

TOWNSEND  BROS. 

Registered  Attorneys. 

No.  370. 

IN  THE  UNITED  STATES  PATENT  OFFICE. 

321-322-323-324  Potomac  Block 
(Opposite  City  HaU) 
217  S.  Broadway. 
Correspondents 
in  the 

Principal  Cites 
of  the  World. 


vs.  Fred  Stehler.  731 

Western  Union  Code  Used. 
Telegraphic  &  Cable  Address. 
''Patents  Los  Angeles" 

Telephone  Main  347 

Protection  to 

Industrial  Property 

In  all  Countries 

Trade  Marks,  Prints  &  Labels. 

James  R.  Townsend.  Francis  M.  Townsend. 

Los  Angeles,  Cal.  Sept.  29,  1903,  190 
Thomas  Strain 
Fruit  Grader. 

Filed  Jan.  12,  1903.     S.  No.  138,752. 
Dated  No. 

Hon.  Commissioner  of  Patents, 
Sin- 
Examiner  's  letter  of  Sept.  14,  1903,  has  been  con- 
sidered. 

In  amendment  dated  Aug.  6.  1903,  mailed  Aug.  11, 
1903,  applicant's  attorneys  asked  the  Examiner  to 
point  out  in  the  Banker  reference  mechanism,  de- 
vices, or  "means  for  adjusting  said  grading  rod 
relatively  to  the  inclined  fruit  conveyor."  It  is 
thought  the  Examiner  overlooked  this  request  in  his 
letter  and  the  attorneys  respectfully  request  that  the 
Examiner  do  this. 

Claim  1,  former  claim  4,  cannot  consistently  be 
cancelled  unless  the  combination  of  elements  enum- 
erated in  that  claim  are  old.  Attorneys  are  unable 
to  find  in  Banker  any  device,  mechanism  or  means 
for  adjusting  the  grading  rod  relatively  to  the  con- 
veyor, nor  can  they  find  any  means  for  adjusting 
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the  conveyor  relatively  to  the  grading  rod  though 
the  first  paragraph  of  Examiner's  letter  implies  that 
such  a  construction  is  shown. 

Attorneys  find  the  following  clause  in  said  patent : 
"In  practice  the  assorting  board  will  be  adjustable 
toward  and  from  the  roller."  The  above  is  merely  a 
statement  of  what  can  [779]  he  done— not  what 
already  exists.  There  is  not  even  a  hint  in  the  clause 
as  to  how  to  construct  the  mechanism  for  accomplish- 
ing the  purpose.  Purpose  is  one  thing.  A  tangible 
mechanism  such  as  applicant  shows  is  another  thing. 

We  amend  as  follows : — 


Page  4  after  line  10  insert — The  grading  rods  are 


comparatively  slender  as  shown  and  are  flexible  to 
a  considerable  extent  and  are  supported  at  intervals 
by  the  arms  21  so  that  any  section  of  a  grading  rod 
may  be  adjusted  relatively  to  the  conveyor.  For  in- 
"^  stance,  an  intermediate  section  may  be  adjusted 
to  the  desired  height  above  the  conveyor  without 
disturbing  the  adjustment  of  the  other  sections. 
When  each  section  of  the  grading  rods  has  been 
adjusted  as  desired,  a  grading  rod  may  not  be 
straight  but  the  flexibilty  of  the  rods  and  com- 
paratively slow  speed  at  which  they  run,  permit  of 
such  adjustment.  The  general  line  of  a  grading 
rod  is  of  course  inclined  to  the  conveyor,  but  the 
arms  21  are  provided  so  that  when  they  are  adjusted 
each  section  of  a  rod  lying  between  adjacent  arms 
may  be  substantially  parallel  with  the  conveyor. 

Cancel  line  11,  Line  12,  cancel  "by  the  arms  21." 
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Claim  2,  cancel  last  two  lines  and  substitute — 

^^     and  means  for  adjusting  intermediate  sections 
of  the  grading  rod  relatively  to  the  grading  rod. 

Claim  6  line  3,  before  "means"  insert — flexible — 

Claim  7  line  4  before  "inclined"  insert — flexible — 

Claim  8  line  5  before  "inclined"  insert — ^flexible — 

Claim  9  line  4  before  "grading"  insert — flexible — 

Claim  28  line  3  before  "inclined"  insert — ^flexible — 

Claim  16  last  line,  change  "the"  to — a — 

Allowance  seems  now  in  order. 

Very  respectfully, 
TOWNSEND  BROS., 

Attys.  for  Strain. 
FMT. 
GTH. 

G.  T.  HACKLEY. 
J.     [780] 
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M.E.C. 

Paper  No.  5. 

All  communications  respecting  this  application 
should  give  the  serial  number,  date  of  filing,  title  of 
invention,  and  name  of  the  applicant. 

Div.  25,  Room  315. 

Address  only 
**The  Commissioner  of  Patents, 

Washington,  D.  C," 
and  not  any  official  by  name. 

DEPARTMENT  OF  THE  INTERIOR. 
UNITED  STATES  PATENT  OFFICE. 

Washington,  D.  C,  October,  26,  1903. 

MAILED  October  26, 1908. 

Thomas  Strain, 

Care  Townsend  Bros., 

Los  Angeles,  California. 

Please  find  below  a  communication  from  the  EX- 

your 
AMINER  in  charge  of  the  application  ef  #138,752, 

filed  Jan.  12, 1903,  for  Fruit  Grader. 

F.  I.  ALLEN, 

Commissioner  of  Patents. 

Amendment  filed  Oct.  6,  1903. 

The  matter  sought  to  be  inserted  by  amendment 
after  line  10,  page  4,  is  objectionable  as  new  matter. 
Nothing  is  said  in  the  specification  as  originally  filed 
of  the  grading  rods  being  slender  or  ''flexible,"  or 
that  an  "intermediate  section  may  be  adjusted  to 
the  desired  height  above  the  conveyor  without  dis- 
tributing the  adjustment  of  the  other  sections." 
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The  adjustment  of  the  conveyor  B,  in  the  Banker 
device,  is  the  reversal  of  the  grading  rods  in  appli- 
cant's device.  To  adjust  the  conveyer  relative  to 
the  frame  is  an  adjustment  relative  to  the  rods  J 
on  the  frame.  In  view  of  the  disclosure  in  said 
patent,  there  is  no  invention  in  broadly  employing 
** adjusting  means"  though  a  specific  form  of  adjust- 
ing means,  if  new,  might  be  patentable.  The  amend- 
ment of  "flexible"  to  the  several  claims  at  issue 
is  unwarranted  in  view  of  the  failure  of  such  disclos- 
'Ure  in  the  specification  as  originally  filed  and 
such  amendment  should  be  erased  from  said  claims. 
When  this  is  complied  with  the  claims  (1,  2,  6,  7,  8,  9 
and  28)  stand  rejected  for  the  reasons  and  on  the 
references  given  in  office  letter  of  date  Sept.  14, 1903. 
[781] 

Examiner  has  nowhere  said  that  Banker  shows  or 
describes  "means  for  adjusting  the  grading  rod 
relative  to  the  inclined  fruit  conveyer"  but  such  is 
a  "mere  reversal"  of  an  adjustable  conveyer,  and  has 
no  patentability  over  a  construction  showing  or  de- 
scribing fixed  grading  rods  and  an  adjustable  con- 
veyer. 

LEWIS  B.  WYNNE, 
Examiner,  Div.  XXV. 
R.  A.     [782] 
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Paper  #  5. 

Serial  No.  138,752  Paper  No.  6. 
MAIL  ROOM.  MAILED. 

Dec.  29, 1903.  TO  PATENT  OFFICE. 

U,  S.  PATENT  OFFICE.  Dec.  23,  190^. 

PATENT  OFFICE.  Townsend  Bros. 

Dec.  30,  1903. 
DIVISION  XXV. 

Room  315.  Telephone  Main  347. 

Div.  25.  Protection  to 

Industrial  Property 
Correspondents  in  the  In  all  Countries 

Principal  Cities  Trade  Marks,  Prints  &  Labels 

Of  the 
World 

Western  Union  Code  Used 
Telegraphic  &  Cable  Address 
*' Patents  Los  Angeles." 

TOWNSEND  BROS. 

Registered  Attorneys. 

No.  370. 
IN  THE  UNITED  STATES  PATENT  OFFICE. 

James  R.  Townsend,  Francis  M.  Townsend. 

430-431-432^433  Bradbury  Block  304-306  S.  Broad- 
way. 
Thomas  Strain, 
Fruit  Grader, 

Los  Angeles,  Cal.  Dec.  23, 1903, 190 
Filed  Jan.  12, 1903,  S.  No.  138,752. 
Dated  No. 
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Hon.  Commissioner  of  Patents, 
Sir:— 

Office  letter  of  Oct.  28,  1903,  has  been  considered. 

The  Examiner's  attention  is  directed  to  last  para- 
graph page  9  of  the  specification,  especially  to  lines 
2  and  3  of  the  paragraph.  Said  paragraph  in 
connection  with  the  drawings  gives  plenty  of  basis 
for  claiming  a  flexible  grading  rod  and  for  the  ad- 
mission of  the  amplification  of  that  point  in  the  last 
amendment.     See  also  lines  18  to  24,  same  page. 

The  reference  Banker  et  al.  147,301  should  be 
withdrawn  as  it  discloses  no  means  (causative 
agency  or  instrumentality)  for  adjusting  what  the 
Examiner  terms  ''conveyor  B."  (B  is  an  assort- 
ing board,  not  a  conveyor  as  stated  by  Examiner) . 

See  Gordon  et  al.  v.  Warden  et  al.  Supreme  Court 
Rep.  Vol.  14,  pp.  32  &  33. 

"A  mere  suggestion  in  the  specification  of  a  pat- 
ent that  it  may  be  desirable  to  make  a  certain  part 
of  the  machine  adjustable  does  not  operate  to  antici- 
pate an  invention  for  securing  such  adjustability. 

No  means  were  provided  or  method  pointed  out 
whereby  such  result  could  be  obtained."     [783] 

If  Banker  disclosed  one  means  for  carrying  out 
his  suggestion  then  it  might  well  be  that  applicant 
would  only  be  entitled  to  his  specific  means.  But 
Banker  does  not  disclose  one  means.  If  he  does, 
what  is  it  ? 

"All  doubt  (if  any)  should  be  resolved  in  favor 
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of  the  applicant  who  has  materially  advanced  the 
art." 

Very  respectfully, 
TOWNSEND  BROS., 

Attys.  for  Strain. 
FMT— A. 
a  T.  HACKLEY.     [784] 

M.  E.  C. 
Paper  No.  7. 
All   communications   respecting   this   application 
should  give  the  serial  number,  date  of  filing,  title  of 
invention,  and  name  of  the  applicant. 
Div.  25,  Room  315, 

Address  only 
' '  The  Commissioner  of  Patents, 
"Washington,  D.  C," 
and  not  any  official  by  name. 

DEPARTMENT  OP  THE  INTERIOR. 
UNITED  STATES  PATENT  OFFICE. 

Washington,  D.  C,  January  14,  1904. 

Thomas  Strain, 

Care  Townsend  Bros., 

Los  Angeles,  California. 

Please  find  below  a  communication  from  the  Ex- 

your 
aminer  in  charge  of  the  application  ef  #138,752, 

filed  Jan.  12, 1903,  for  Fruit  Grader. 

F.  I.  ALLEN, 

Commissioner  of  Patents. 

Argument  filed  Dec.  29,  1903. 

The    objection   urged   against   the   insertion   of 
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amendment  after  line  10,  page  4,  is  withdrawn. 

Claim  1  is  still  held  to  be  met  by  Banker,  cited. 
The  adjustment  of  the  grading  rod  relative  to  the 
inclined  conveyor  in  the  claim  at  bar  is  merely  a  re- 
versal of  the  adjustment  of  the  inclined  conveyor 
relaive  to  the  grading  rod  of  the  device  in  the  cited 
patent. 

Change  ''blet,"  line  8,  claim  32,  to  ''belt." 

What  "plurality  of  brackets"  are  alluded  to  in 
line  16,  claim  42? 

Claim  1  is  rejected. 

LEWIS  B.  WYNNE, 
i^xaminer, 
E.A.  Division  XXV.     [785] 

Serial  No.  138,752,  Paper  No.  8,  Amdt.  &  Argt. 
MAIL  ROOM.  MAILED 

Jan.  28,  1904.  TO  PATENT  OFFICE 

U.  S.  PATENT  OFFICE.  Jan.  22,  1904. 

EOOM  515.  Townsend  Bros. 

DIV.  25. 

PATENT  OFFICE. 
Jan.  29, 1904. 
DIVISION  XXV. 

Paper  #6. 
Correspondents  Protection  Industrial 

In  the  Property  in  all  Countries 

Principal  Trade  Marks,  Prints  &  Labels 

Cities  of  the  World 

Patents  Copyrights  Telephone  Main  347 

Western  Union  Code  Used 
Telegraphic  &  Cable  Address 
"Patents  Los  Angeles." 
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TOWNSEND  BROS. 

Registered  Attorneys. 

No.  370. 

IN  THE  UNITED  STATES  PATENT  OFFICE. 

James  R.  Townsend  Francis  M.  Townsend 

430-431-432-433     Bradbury     Block,     304-306     S. 

Broadway. 
Los  Angeles,  Cal.,  Jan.  22,  1904,  190 
\       Thomas  Strain 
Fruit  Grader 

File  Jan.  12, 1903.     S.  No.  138,752. 
Dated  No. 

Hon.  Commissioner  of  Patents, 
Sin- 
Examiner's  letter  of  Jan.  14,  1904,  has  been  con- 
sidered. 
We  amend  as  follows : — 
Claim  32,  line  8,  change  *'blet"  to — belt — . 

The  '^ plurality  of  brackets"  alluded  to  in  claim 

42,  line  16,  are  brackets  36a. 

It  is  thought  that  the  attorneys  have  not  made 
themselves  clear  to  the  Examiner  regarding  the 
Banker  reference  cited  against  claim  1. 
!  No  objection  to  the  reference  is  made  as  regards 
*' reversal."  The  point  the  attorneys  make  is  that — 
reversal  or  no  reversal,  the  Banker  reference  does 
not  disclose  any  device  for  adjusting  any  part  of 
his  machine,  and  that  applicant's  claim  1  sets  forth 
a  new,  useful  and  patenable  device. 

Applicant  does  not   claim    (quoting   Examiner)  : 
"an  adjustable  grading  rod"    (or  sorting  board — 
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'reversal)  but  claims  (1)  a  grading  rod,  and  (2) 
means  for  adjusting  the  grading  rod.     [786] 

Claim  1  contains  the  following  elements : — 

a — ^means  for  conveying  fruit. 

b — inclined  grading  rod. 

c — means  for  rotating  grading  rod. 

d — means  for  adjusting  grading  rod. 

The  Examiner  has  previously  been  asked  to  point 
out  in  Banker  a  part  which  anticipates  d.  No  such 
part  has  been  pointed  out  because  the  Banker  ref- 
erence contains  no  such  part. 

To  illustrate  in  another  way :  Assume  that  Banker 
does  actually  disclose  an  assorting  board  which 
may  be  adjusted.  Applicant  goes  still  further  be- 
cause he  provides  a  means  for  adjusting  the  grad- 
ing rod.  A  collar  held  in  place  on  a  rod  by  a  set 
screw  is  adjustable  but  the  set  screw  is  not  means 
for  adjusting  it  on  the  rod.  The  set  screw  is  a 
means  for  clamping  it  after  it  has  been  adjusted. 

such  set  screw  is  a  means  allowing  the  collar  to 
be  adjusted  but  is  not  a  device  for  shifting  it  this 
way  and  that  to  push  it  into  the  proper  place.  The 
assorting  board  of  Banker  could  be  made  suscep- 
tible of  adjustment  or  adjustable  and  then  a  lever, 
screw,  wedge,  or  some  other  contrivance  could  be 
designed  to  shift,  i.  e.  to  adjust  it.  But  Banker 
neither  shows  nor  describes  a  lever  or  other  means 
for  adjusting  the  assorting  board.  Applicant  does 
show  a  means  for  adjusting  his  grading  rod. 

Banker  merely  states  that  his  "assorting  board 
will  be  adjustable";  he  does  not  say  that  he  will 
employ  a  means  for  adjusting  it;  evidently  he  in- 
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tends  to  do  that  by  hand.  Applicant  not  only  makes 
his  grading  rod  adjustable  but  goes  further  and  in- 
vents a  means  for  adjusting  it. 

Telescopes  in  their  first  stages  were  adjustable 
on  standards  and  were  moved  into  the  position  de- 
sired as  near  as  could  be  done  by  the  hand,  but  later 
they  were  improved  [787]  by  the  addition  of 
means  for  adjusting  them.  In  the  highest  state  of 
the  art  the  means  for  adjusting  the  telescope  works 
automatically  and  keeps  always  pointing  at  a  certain 
body  so  that  a  photograph  may  be  taken. 
Allowance  is  requested. 

Very  respectfully, 

TOWNSEND  BROS., 
a.  T.  HACKLEY.  Attorneys  for  Strain. 

FSL.— M.     [788] 

Paper  No.  9. 
M.  E.  C. 
All  communications   respecting  this   application 
should  give  the  serial  number,  date  of  filing,  title  of 
invention,  and  name  of  the  applicant. 
Div.  25.     Room  315. 
Address  only 
*  *  The  Commissioner  of  Patents, 

Washington,  D.  C," 
and  not  any  official  by  name. 

DEPARTMENT  OF  THE  INTERIOR. 
UNITED  STATES  PATENT  OFFICE. 

Washington,  D.  C,  February  23, 1904. 
MAILED         "         "       '' 
Thomas  Strain,  ■ 

Care  Townsend  Bros., 

Los  Angeles,  California. 
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Please  find  below  a  communication  from  the  EX- 

your 
AMINER  in  charge  of  the  application  #138,752, 

filed  January  12,  1903,  for  Fruit  Grader. 

F.  I.  ALLEN, 

Commissioner  of  Patents. 

Amendment  filed  January  28,  1904. 

Jul  regard  to  attorney's  argument  as  to  "means 
for  adjusting  grading  rod"  in  the  Banker  device,  it 
is  true  none  are  shown  but  Banker,  in  his  specifica- 
tion alludes  to  the  assorting  board  B  being  adjust- 
able. It  would  be  a  mere  mechanical  expedient  to 
provide  the  means  to  so  adjust  the  board.  The 
claim  (1)  however  is  also  met  byHutchins,  #465,856, 
December  29,  1891  (see  lines  24  and  25,  page  2  of 
the  specification  thereof).  It  is  a  common  every 
day  affair  to  make  the  guide  rollers  in  devices  of 
this  character  adjustable.  See  Jones,  #430,031, 
June  20, 1890,  or  Gunckel,  #282,719,  August  7,  1883, 

Claim  1  is  rejected. 

LEWIS  B.  WYNN^, 
Examiner, 
Division  XXV. 
R.A.     [78a] 


7!44  Porterville  Citrus  Association 

Paper  #10. 

MAIL  ROOM.  TO  PATENT  OFFICE 

APE.  4, 1904.  MAILED 

U.  S.  PATENT  OFFICE.  MAE.  29,  1904. 

PATENT  OFFICE.  Townsend  Bros. 

APE.  5,  1904. 

DIVISION  XXV. 

EOOM  315. 

DIV.  25 

TOWNSEND  BEOS. 

Eegistered  Attorneys. 

No.  370. 

IN  THE  UNITED  STATES  PATENT  OFFICE. 

Correspondents  Telephone  Main  347 

in  the  Principal  Protection  to  Industrial 

Cites  of  the  Property  in  All  Countries 

(World.  Trade  Marks,  Prints  &  Labels 

■Patents  Copyrights. 

James  E.  Townsend.  Francis  M.  Townsend. 

430-431^32-433  Bradbury  Block,  304-306  S.  Broad- 
way. 
Western  Union  Code  Used 
Telegraphic  &  Cable  Address 
"Patents  Los  Angeles" 
Thomas  Strain, 
Fruit  Grader. 

Filed  Jan.  12, 1903     S.  No.  138,752. 
Dated  No. 

Serial  No.  138,752  Paper  No.  10.    Amendment. 
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Los  Angeles,  Cal.,  Mcli.  28, 1904, 190 
Hon.  Commissioner  of  Patents, 
Sir:— 

In  response  to  Examiner's  letter  of  Feb.  23,  1904, 
we  amend  as  follows: — 

Page  1,  line  9,  change  "affectively"  to  effectively 

— .     Line  14,  change  "is"  to — are — . 

Cancel  claim  1  and  renumber  claims  2  to  42  as  1 
to  41. 


Allowance  is  requested. 

Very  respectfully, 

TOWNSBND  BROS., 
Attys.  for  Strain. 
FMT— A. 
A.  P.  KNIGHT.     [790] 

M.  A.  M. 

e  Division  Serial  No.  138,752. 

nications  should  be  addressed  to 
e  Commissioner  of  Patents, 
Washington,  D.  C." 

DEPARTMENT  OE  THE  INTERIOR. 
U.  S.  PATENT  OFFICE, 

Washington,  D.  C,  April  22, 1904. 
Thomas  Strain, 

7oTownsend  Bros., 
Los  Angeles, 
Cal. 
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SIR:— 

Your  APPLICATION  for  a  patent  for  an  IM- 
PEOVEMENT  IN 

Fruit  Grader, 

Filed  Jan.  12,  1903,  1 ,  has  been  examined  and 

ALLOWED. 

The  final  fee,  TWENTY  DOLLARS,  must  be  paid, 
and  the  Letters  Patent  bear  date  as  of  a  day  not  later 
than  SIX  MONTHS  from  the  time  of  this  present 
notice  of  allowance. 

If  the  final  fee  is  not  paid  within  that  period  the 
patent  will  be  withheld,  and  your  only  relief  will  be 
by  a  renewal  of  the  application,  with  additional  fees, 
under  the  provisions  of  Section  4897,  Revised  Stat- 
utes. The  Office  aims  to  deliver  patents  upon  the 
day  of  their  date,  and  on  which  their  term  begins  to 
run;  but  to  do  this  properly  applicants  will  be  ex- 
pected to  pay  their  final  fees  at  least  TWENTY 
DAYS  prior  to  the  conclusion  of  the  six  months  al- 
lowed them  by  law.  The  printing,  photolithograph- 
ing,  and  engrossing  of  the  several  patent  parts,  pre- 
paratory to  final  signing  and  sealing,  will  consume  the 
intervening  time,  and  such  work  will  not  be  done  until 
after  payment  of  the  necessary  fees. 

When  you  send  the  final  fee  you  will  also  send, 
DISTINCTLY  AND  PLAINLY  WRITTEN,  the 
name  of  the  INVENTOR  and  TITLE  OF  INVEN- 
TION AS  ABOVE  GIVEN,  DATE  OF  ALLOW- 
ANCE (which  is  the  date  of  this  circular),  DATE 
OF  FILING,  and,  if  assigned,  the  NAMES  OF  THE 
ASSIGNEES. 
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[Printed  across  face  and  margin :] 

^IN  REMITTING  THE  FINAL  FEE  GIVE 
THE  SEEIAL  NUMBER  AT  THE  HEAD  OF 
THIS  NOTICE. 

^^^If  payment  is  made  by  check  or  draft,  the 
credit  allowed  is  subject  to  the  collection  of  the  same. 

If  you  desire  to  have  the  patent  issue  to  AS- 
SIGNEES, an  assignment  containing  a  REQUEST 
to  that  effect,  together  with  [791]  the  FEE  for 
recording  the  same,  must  be  filed  in  this  Office  on  or 
before  the  date  of  payment  of  final  fee. 

After  issue  of  the  patent  uncertified  copies  of  the 
drawings  and  specifications  may  be  purchased  at  the 
price  of  5  cents  each.  The  money  should  accompany 
the  order.    Postage  stamps  will  not  be  received. 

Respectfully, 

F.  I.  ALLEN, 
Commissioner  of  Patents. 

^^ After  allowance,  and  prior  to  payment  of  the 
ficnal  fee,  applicants  should  carefully  scrutinize  the 
description  to  see  that  their  statements  and  language 
are  correct,  as  mistakes  not  incurred  through  the 
the  fault  of  the  office,  and  not  affording  legal  grounds 
for  reissues,  will  not  be  corrected  after  the  delivery 
of  the  letters  patent  to  the  patentee  or  his  agent. 
[792] 
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CERTIFICATE  OF  DEPOSIT. 
$20—  RECEIVED 
OCT.  26,  1904     S. 
CHIEF  CLERK  U.  S. 
PATENT  OFFICE. 

MEMORANDUM 

of 

FEE  PAID  AT  UNITED  STATES  PATENT 

OFFICE. 

(Be  careful  to  give  correct  Serial  No.) 

Serial  No.  138,752,  191—. 

INVENTOR : 

Thomas  Strain. 

Patent  to  be  issued  to 
Thomas  Strain. 

Name  of  Invention,  as  allowed: 
Fruit  and  Nut  Grader. 

Date  of  Payment : 

FEE: 

''20.00. 

Date  of  Filing : 
Jan.  12, 1903. 

Date  of  Circular  of  Allowance : 
Apr.  22,  1903. 
The  Commissioner  of  Patents  will  please  apply  the 
accompanying  fee  as  indicated  above. 

TOWNSEND  BROS., 

A.    Attorney. 
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Send  Patent  to 

From 
TOWNSEND  BROS. 

Patents 
Bradbury  Block 
Los  Angeles,  Cal.     [793] 

FOQ. 

Issue  and  Gazette  Division  Serial  No.  13875'2. 

All  communications  should  be 
addressed  to  "The  Commissioner 
of  Patents,"  Washington,  D.  C. 

DEPARTMENT  OP  THE  INTERIOR. 
UNITED  STATES  PATENT  OFFICE. 

Washington,  D.  C,  October  26, 1904. 
Thos.  Strain, 

C/o  Townsend  Bros., 
Bradbury  Block, 

lios  Angeles,  Cal. 
SIR: 

Your  application  for  a  patent  for  an  IMPROVE- 
MENT IN 

Fruit  Graders, 
filed  January  12,  1903,  190,  has  been  examined  and 
again  ALLOWED. 

The  final  fee,  TWENTY  DOLLARS,  in  the  above- 
entitled  case  was  received  October  26, 1904. 

Very  respectfully, 

F.  I.  ALLEN, 
Commissioner  of  Patents.     [794] 
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[THOSE  POETIONS  OF  THIS  EXHIBIT 
WHICH  ARE  DUPLICATED  IN  COMPLAIN- 
ANT'S EXHIBIT  NO.  3  ARE  OMITTED  HERE- 
FROM.]    [795] 

1903. 

CONTENTS: 

130.     THRASHING, 

Fruit  and  Vegetable  Separators. 

Print 

Application papers.     O.  K. 

1.  Rej'n  Mar.  18,  1903. 

2.  Amendment  Aug.  17,  1903. 

3.  Rej.  Sept.  14,  1904. 

4.  Amendment  A  Oct.  6, 1903. 

5.  Rej'n  Oct.  28,  190'3. 

6.  Argument  Dec.  29,  1903. 

7.  Rejtd.  Jany.  14, 1904. 

8.  Amendment  and  Argt.  Jan.  28, 1904. 

9.  Rejtd.  Feby.  23,  1904. 

10.    Amendment  Apr.  4,  1904. 

TITLE: 
Improvement  in  Fruit  Grader.     [796] 
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Defendant's  Exhibit  "C"— Letters  Patent  to  Henry 
H.  Hutchins  for  Assorting  Machine. 

[Endorsed]:  Stebler  vs.  Porterville  Cit.  Assn. 
No.  A-44,  N.  D.  Defts.  Exhibit  No.  *'C."  Filed 
July  12, 1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Les- 
lie S.  Colyer,  Deputy  Clerk. 
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No.  456,092. 


H.  H.  HUTCHINS. 

ASSORTING  MACHINE. 


2  Sheets— Sheet  1 


Patented  July  14,  1891 
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UNITED  STATES  PATENT  OFFICE. 


HISnRY  H.  HUTCHINS,  of  GANGES,  MICHIGAN. 


ASSOBTING-MACHINE. 
SPECIFICATION  forming  part  of  Letters  Patent  No.  456,092,  dated  July  14, 1891. 

Application  filed  January  30,  1890.     Serial  No.  338,693.     (No  Model.) 


To  all  whom  it  mayi  concern: 

Be  it  known  that  I,  Henrt  H.  Hutchins, 
a  citizen  of  the  United  States,  residing  at 
Ganges,  in  the  county  of  Allegan  and  State 
5  of  Michigan,  have  invented  certain  new  and 
useful  Improvements  in  Assorting-Machines ; 
and  I  do  hereby  declare  the  following  to  be  a 
full,  clear,  and  exact  description  of  the  in- 
vention, such  as  will  enable  others  skilled  in 

10  the  art  to  which  it  appertains  to  make  and 
use  the  same. 

My  invention  relates  to  assorting-machines 
for  fruit  and  vegetables;  and  it  consists  in 
the    construction,    combination,    and    arrange- 

15  ment  of  the  various  parts,  as  hereinafter  de- 
scribed, and  particularly  pointed  out  in  the 
claims,  reference  being  had  to  the  accompa- 
nying drawings,  wherein — 

Figure  1  is  a  longitudinal  vertical  sectional 

20  view  on  the  line  x  x  x  x  of.  Fig.  2;  Fig.  2, 
a  rear  end  elevation,  partly  in  section,  on  the 
line  a;  a;  of  Fig.  1 ;  Fig.  3,  a  detail  showing  a 
vertical  section  of  the  upper  system  on  the 
line  y  y  of  Fig.  1;  Fig.  4,  a  side  elevation  with 

25  the  end  of  lower  spout  and  door  S'  of  Fig.  1 
"broken  away;  Fig.  5,  a  detail  on  line  z  s  of 
Fig.  4,  showing  the  method  of  pivoting  the 
systems  to   the   frame. 

Like   letters   and    figures   of   reference   indi- 

30  cate    like    parts    throughout    the    drawings. 

The  essential  features  of  this  machine  are 
two  or  more  inclined  casings  pivoted  and  ar- 
ranged in  a  suitable  frame,  having  assorting 
devices  arranged   within  the   casings   and   pro- 

35  vided  with  means  of  operating  the  assorting 
devices,  driven  by  power  applied  in  any  suit- 
able manner. 

In  the  drawings,  A  represents  the  frame; 
A'    A",   side   boards   of    the   upper   and   lower 

40  casings,  respectively.  Each  casing  and  its 
mechanism  constitute  a  separate  assorting 
system,  and  each  system  is  adapted  to  assort- 
ing a  particular  size  of  fruit;  and  in  the  de- 
vice   shown    and    illustrated    the    systems    are 

45  arranged  one  above  the  other  and  operate  in 
conjunction,  as  hereinafter  fully  explained. 
Each  system  is  pivoted  to  the  frame  A  upon 
the  shaft  which  operates  the  assorting  de- 
vices,  respectively,   said   shafts   being   lettered 

50  B  B',  which  shafts  are  journaled  in  boxes  5, 
which  are  secured  to  frame  A  by  bolts.     Each 


box   5    has   an    inwardly-projecting    sleeve    6, 
Fig.  5,   upon  which  the  side  boards  are  piv- 
oted for  vertically  adjusting  the  opposite  end 
and  regulating  the  vertical  adjustment  of  th^ 
various   casings.      The   upper   system   is   con- 
nected to  its  pivot  B  by  a  bracket,  secured! 
to  the  ends  of  the  side  boards.  Fig.  4,  while 
the  lower  system  is  provided  with  a  box  secured 
to  the  end  of  the  side  board  A",  corresponding^ 
to  box  5,   (without  its  sleeve  6,)  which  is  no1 
shown  in  the  drawings,  being  a  common  de- 
vice for  this  purpose  and  arranged  behind  the 
box  5  of  the  shaft  B',  as  shown  in  Fig.  4.    This 
adjustment  is  provided   for  by  the  slot  R  in  5 
the  side  boards  A'  A",  in  which  slot  is  placed 
the  binding-bolt  Q,   secured  in  the   frame  A. 
The  two  shafts  B  B'  are  provided  with  pul-^ 
leys   D   Jy,   connected   by   a   crossed   belt   C. 
Each  casing  is  provided  with  a  bottom  board((l 
upon    which   rests   a   T-shaped   bridge   G,   ar- 
ranged in  the  middle  and  extending  from  end 
to  end  of  the  bottom  board.  At  the  lower  end 
of  each  casing  are  arranged  large  pulleys  E' 
E",  and  at  the  upper  end  of  each  casing  are/S 
arranged  small  pulleys  E  E  E  E.     The  pulleys 
E  on  the  shafts  B  and  B'  are  driving-pulleys^ 
The  others  are  idle.     Each  system  is  providec, 
with  a  series  of  three  of  said  pulleys  E,  and 
each  series  is  provided  with  a  belt  F,  arrangec3<l 
to  travel  along  the  bridge  G,   for  conducting 
the   fruit  along   the   casing.     These  two   sys 
tems  of  pulleys  and  belts  are  driven  by  foot 
power  applied  to  a  treadle  T,  pivoted  to  th( 
frame    and   connected   to   the   crank   balance?! 
wheel  W  by  rod  U.     Upon  the  inside  of  th( 
side  boards  A'  A",  respectively,  are  arrangec 
the    rollers    2,    provided    with    a    longitudina 
flange  or  rib  4.     Said  rolls  are  journaled  ii   ■ 
horizontally-adjustable    hangers    1    1,    seeure(9( 
to  the  end  of  the  side  boards,  and  are  rotatec 
from    the    driving-shafts    by    suitable    pulleyi 
and  belts.      (See  7  V  in  Fig.  2  for  illustratioi 
of  method   of  rotating  the  upper  set.)      Thi 
lower  set  of  rollers  is  rotated  by  similar  de9«. 
vices  applied  at  the  upper  end  of  the  lowe; 
casing  and  partially  shown  in  Fig.  1.     An  in 
clined  shelf  3  is  arranged  above  the  rollers  t( 
keep  the  fruit  from  lodging  between  the  sid( 
of  the  casing  and  the  rollers.  1" 

The  fruit  to  be  assorted  is  placed  in  a  hop 
per  K,  having  at  its  upper  end  a  tight  botton 
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N'  and  at  its  lower  end  a  grated  bottom  M, 
and  underneath  is  placed  an  apron  N  to  re- 
ceive dirt  and  leaves  which  pass  through  the 
^  grates.     Said  hopper  is  provided  with  an  ex- 
>  tensible  leg  L  and  is  pivoted  to  a  bracket  O, 
arranged  and  secured  to  the  side  of  side  boards 
A,  and  is  adapted  to  fold  over  and  rest  on  the 
upper  casing   for   compactness   in   moving.      P 
is  an  apron  or  screen  which  hangs  across  the 
I  upper  end  of  the  upper  casing,  of  flexible  ma- 
terial,  and   spreads   the  fruit   somewhat   upon 
its    entering    upon    the    incline.     Power    being 
applied  to  the  treadle,  the  belt  F  moves  longi- 
tudinally   down    the    casing    and    is    prevented 
from  sagging  by  bridge  G.     Rolls  2  revolve  In 
the  direction  indicated  by  the  arrows  in  Fig. 
3.     The  fruit,,  after  leaving  the  hopper  K,  is 
carried  downward  by  the  belt  F  and  stirred  by 
rollers   2.      The   distance   between   the   periph- 
ery of  the  rollers  2  and  the  sides  of  bridge  G 
determines  the  size  of  fruit  that  is  to  constitute 
the  different  grades.     Fruit  too  large  to  pass 
between  the  rolls  and  bridge  is  carried  to  the 
lower  end  of  the  upper  casing,  and,  falling  upon 
the    bottom    H2    of    the    spout,    is    conducted 
into  the  basket  I',  which  rests  upon  the  table 
J.     The  spouts  are  provided  with  doors  S'  S  to 
keep   the    fruit   from   escaping   from   the   ma- 
chines  while   the    baskets    are   being  changed. 
The  smaller   fruit   falls   through   between   roll- 
ers 2  and  bridge  G,  and  is  conducted  by  bot- 
tom board  H'  to  the  upper  end  of  the  casing 
beneath,  having  a  like  set  of  rolls,  belt,  and 
bridge  and  side  boards  A",  and  fruit  too  large 
to    pass    through    between    rolls    and    bridge 
passes   through   the  box  and  is   conducted  by 
spout,  having  bottom  board  Hs,  to  basket  I2, 
which  rests  upon  the  floor,  while  the  smaller 
fruit,  after  passing  through  between  the  rolls 
and  bridge,   is  conducted  by  centrally-inclined 
bottom  boards  Hs  and  H4  into  a  spout  He,  and 
delivered  into  a  basket  Is  at  the  side  of  the 
machine. 

One  or  more  casings  or  systems  may  be  piv- 
oted in  the  same  frame,  adapted  to  assort  into 
two  or  more  grades;  but  I  prefer  two  casings 


or  boxes  adapted  to  assort  into  three  grades, 
as  described. 

What  I  claim,  and  desire  to  secure  by  Let- 
ters Patent  of  the  United  States,  is—  60 

1.  In  assorting  mechanism,  a  box  or  casing 
provided  with  an  inclined  bottom  pivoted  in 
a  suitable  casing,  a  bridge  secured  to  said 
bottom,  a  roll  journaled  to  said  box  arranged 
parallel  to  said  bridge,  and  a  belt  for  rotat-  55 
ing  said  roll,   substantially   as   set   forth. 

2.  In    assorting    mechanism,    in    combination 
with  a  box  or  casing  having  an  inclined  bot- 
tom and  pivoted  in  a  suitable  casing,  a  bridge 
arranged   along   said  bottom   near   the    middle,  60 
rolls  arranged  upon  each  side  of  and  parallel 

to  said  bridge,  and  belts  and  shafting  for  ro- 
tating said  rolls,  substantially  as  set  forth. 

3.  The     assorting-rollers     2,     provided     with 
ribs    or    flanges    4.    in    combination    with    the  65 
bridge   G  and  belt   F,  arranged   substantially 

as  set  forth. 

4.  An  assorting   mechanism   consisting  of   a 
box  having  an  inclined  bottom  and  pivoted  to 
adjust   in   a  suitable   frame,   a   bridge   G,   ar-  70 
ranged  and  secured  to  the  bottom  of  said  box, 

a  belt  F,  arranged  to  travel  along  said  bridge, 
and  an  assorting-roll,  as  2,  having  a  rib  4  and 
a  shaft,  pulley,  and  belt  for  rotating  said  roll, 
substantially    as    set    forth.  75 

5.  An  assorting  mechanism  consisting  of  a 
series  of  casings,  arranged  one  above  the  other, 
pivoted  in  a  suitable  frame,  each  casing  hav- 
ing an  inclined  bottom,  a  bridge  G,  and  a 
belt  F,  arranged  to  travel  along  said  bridge,  80 
pulleys  for  operating  said  belt,  rolls  arranged 
upon  each  side  of  the  bridge  journaled  to  the 
casing,  belts  for  rotating  said  rolls,  and  an  in- 
clined shelf,  as  3,  secured  above  the  rolls, 
substantially  as  and  for  the  purposes  set  forth.  85 

In  testimony  whereof  I  affix  my  signature  in, 
presence  of  two  witnesses. 

HHNRY  H.   HUTCHINS. 

Witnesses: 
Dennis  L.  Rogers, 
Luther  V.  Moulton. 


v,756  Porterville  Citrus  Association 


Defendant's  Exhibit  "D"— Letters  Patent  to  H.  B. 
Stevens  for  Apparatus  for  Sizing  Oranges  and 
Other  Fruit. 

[Endorsed]:  Stebler  vs.  Porterville  Cit.  Assn. 
No.  A-44,  K  D.  Defts.  Exhibit  No.  ''D.''  Filed 
July  12,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Les- 
lie S.  Colyer,  Deputy  Clerk. 
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E.  B.  STEVENS. 

APPARATUS  FOB  SIZING  ORANGES  AND  OTHER  FRUIT. 

No.  247,428.  Patented  Sept.  20. 1881. 
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H.  B.  STEVENS. 

APPARATUS  FOR  SIZING  ORANGES  AND  OTHER  FRUIT. 

No.  247,428.  Patented  Sept.  20, 1881. 
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UNITED  STATES  PATENT  OFFICE. 


HOWARD  B.  STEVENS,  OP  CITRA,  FLORIDA. 


APPARATUS  FOE  SIZING  ORANGES  AND  OTHER  FRUIT. 
SPECIFICATION  forming  part  of  Letters  Patent  No.  247,428,  dated  September  20,  1881. 

Application  filed  August  12,  1881.     (Model.) 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  Howard  B.  Stevens,  of 
Citra,in  the  county  of  Marion,  and  in  the  State  of 
riorida,  have  invented  certain  new  and  useful 

5  Improvements  in  Apparatus  for  Sizing  Oranges 
and  other  Fruit;  and  I  do  hereby  declare  that 
the  following  is  a  full,  clear,  and  exact  descrip- 
tion thereof,  reference  being  had  to  the  accom- 
panying drawings,  making  a  part  of  this  speci- 

)  fication,   in   which — 

Figure  1  is  a  perspective  view  of  my  appa- 
ratus as  arranged  for  use.  Fig.  2  is  a  plan 
view  of  the  upper  side  of  the  same.  Fig.  3  is 
a  side  elevation  of  said  apparatus.    Fig.  4  is  a 

5  vertical  section  upon  line  x-  x  of  Fig.  2,  and 
Fig.  5  is  a  like  view  upon  line  z  z  of  Figs.  3 
and   4. 

Letters  of  like  name  and  kind  refer  to  like 
parts  in  each  of  the  figures. 

9  The  object  of  my  invention  is  to  facilitate 
the  sizing  or  oranges;  and  to  this  end  it  con- 
sists, principally,  in  an  apparatus  for  sizing 
fruit  having  an  inclined  open-bottom  chute, 
provided  with  sectional  adjustable  sides,  where- 

3  by  several  widths  of  opening  may  be  produced 
through  which  the  fruit  may  drop  while  rolling 
down  said  chute,  substantially  as  and  for  the 
purpose  hereinafter  specified. 

It  consists,  further,  in  combining  with  appa- 

)  ratus  for  sizing  fruit  a  vertically-movable  plat- 
form for  sustaining  a  fruit-box,  supported  by 
or  upon  springs,  and  adapted  to  automatically 
drop  downward  as  said  box  is  filled,  substan- 
tially as  and  for  the  purpose  hereinafter  shown. 

i  It  consists,  further,  in  combining  with  the 
open  bottom  of  the  inclined  chute  flexible  fun- 
nels and  tubes  for  conveying  fruit  to  the  receiv- 
ing-boxes, substantially  as  and  for  the  purpose 
hereinafter  set   forth. 

•  It  consists,  finally,  in  the  apparatus  de- 
scribed, in  which  the  inclined  open-bottomed 
chute,  having  several  widths  of  opening,  the 
flexible  funnels  and  tubes,  and  in  the  vertically- 
niovable   spring-supported   platforms    are    com- 

'  bined  to  operate  substantially  as  and  for  the 

[  purpose  hereinafter  specified. 

1       In  the   annexed   drawings,   A   and   A   repre- 

!  sent  three  rails,  which  are  arranged  equidis- 
tant in   parallel  lines,   and   are   connected  to- 

'  gether  at  their  ends  by  means  of  two  end  rails, 


B  and  B,  the  whole  having  a  general  rectangu- 
lar form. 

The  frame  described  rests  upon  and  is  sup- 
ported by  four  posts,  C  and  C,  which  are  placed 
beneath  its  corners  and  have  such  relative  55 
length  as  to  give  to  said  frame  a  longitudinal 
inclination  sufficient  to  cause  fruit  placed  upon 
one  end  to  roll  freely  toward  the  opposite 
lower  end. 

Placed  between  and  connecting  the  lower  60 
ends  of  the  posts  C  and  C  is  a  base,  D,  which 
fills  the  space  horizontally  and  has  its  upper 
side  formed  by  a  series  of  steps,  d,  that  corre- 
spond in  width  to  the  width  of  an  ordinary 
fruit-box,  and  have  such  relative  height  as  to  65 
cause  the  general  inclination  of  the  upper  side 
of  said  base  to  correspond  to  the  inclination  of 
the  top  frame. 

Above  each  step  d  of  the  base  D  is  a  board, 
E,  which  corresponds  in  size  and  shape  to  the  70 
upper  surface  of  said  step,  and  is  supported  by 
or  upon  springs  F  that  are  secured  to  and  ex- 
tend upward  from  the  latter,  the  arrangement 
being  such  as  to  cause  said  board  or  platform 
to  be  held  at  the  upper  limit  of  its  motion,  ex- 
cept when  sufficient  weight  is  placed  upon  its 
upper  side  to  overcome  and  depress  said 
springs,  when  said  platform  will  sink  downward. 

The  space  between  the  center  rail.  A',  and 
each  outer  rail.  A,  is  wider  than  the  diameter  80 
of  the  largest  orange  to  be  sized,  and  upon  the 
inner  and  upper  face  of  eac'h  rail  is  secured  a 
bar,  G,  which  is  made  adjustable  toward  and 
from  the  opposite  bar  G,  so  as  to  enable  the 
space  between  their  adjacent  faces  to  be  les-  85 
sened  or  increased  at  will.     Each  bar  G  is  bev- 
eled downward  and  inward,  so  as,  in  connec- 
tion with  the  opposite  bar  G,  to  form  a  trough 
or   chute  having  inclined  sides  and  an  open 
bottom,  and  said  bars  are  divided  into  inde-  90 
pendent   sections   which   correspond   in   length 
and  position  to  the  width  and  location  of  the 
platforms  E.    The  space  below  each  section  of 
the  adjustable  bars  G  is  inclosed  by  means  of 
a  funnel,  H,  composed  of  cloth  or  other  flexible  95 
material^  from  which  funnel  a  tube,  h,  of  the 
same   material   extends   downward  to  or  near 
the  platform  E. 

The  apparatus  thus  constructed  is  used  in 
connection  with  another  similar  apparatus,  the  100 
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same  being  arranged  with  their  highest  ends 
adjacent  and  separated  by  a  table,  upon  which 
is  placed  a  box  of  fruit  for  sizing.  An  opera- 
tive stands  at  each  end  of  said  table,  and,  tak- 
5  ing  an  orange  in  his  hand,  determines  its  qual- 
ity and  places  it  within  the  chute  at  his  right 
or  left  hand,  one  of  said  apparatus  being  for 
the  highest  grade  and  the  other  for  the  second 
grade.     Upon   each    platform    E    is    placed    a 

10  fruit-box,  L,  which  is  divided  by  a  transverse 
partition  into  two  compartments,  each  of  which 
ia  directly  below  one  of  the  tubes  h  and  in  po- 
sition to  receive  oranges  passing  downward 
through  the  same.    The  spaces  between  the  ad- 

15  justable  bars  G  increase  in  width  from  the  up- 
per end  of  the  chute  to  its  lower  end,  and 
when  an  orange  is  placed  within  said  upper 
end  and  permitted  to  roll  downward,  it  will 
continue   its    course    until   it    reaches   a   point 

20  where  it  can  pass  between  said  bars  and  fall 
into  the  fruit-box  below.  Should  said  orange 
be  of  the  smallest  size  it  will  pass  immediately 
into  the  first  box,  but  if  of  a  larger  size  then  it 
will  pass  downward  until  it  encounters  a  space 

25  sufficient  to  permit  it  to  drop  into  a  box.  The 
flexible  tubes  cause  the  fruit  to  be  conveyed 
safely  into  the  boxes  and  prevent  displacement 
or  injury,  while,  by  means  of  the  spring-sup- 
ports  of    the   platforms,    each   box   will    drop 

30  downward  as  filled,  so  as  to  prevent  the  clog- 
ging of  said  tubes. 

By  means  of  this  apparatus  two  persons  will 
perform  more  and  better  work  than  could  be 
done   by   twenty    persons    operating    with    the 

35  usual    appliances. 


Having  thus  fully  set  forth  the  nature  and 
merits  of  my  invention,  what  I  claim  as  new  is 

1.  An  apparatus  for  sizing  fruit  having  an 
inclined  open-bottom  chute  provided  with  seC' 
tional  adjustable  sides,  whereby  several  widths 
of  opening  may  be  produced,  through  which 
the  fruit  may  drop  while  rolling  down  said 
chute,  substantially  as  and  for  the  purpose 
specified. 

2.  In  combination  with  apparatus  for  sizing 
fruit,  a  vertically-movable  platform  for  sus- 
taining a  fruit-box,  supported  by  or  upon 
springs,  and  adapted  to  automatically  drop 
downward  as  said  box  is  filled,  substantially 
as  and  for  the  purpose  shown. 

S.  In  combination  with  the  open  bottom  of 
the  inclined  chute,  flexible  funnels  and  tubes 
for  conveying  fruit  to  the  receiving-boxes,  sub- 
stantially as  and  for  the  purpose  set  forth. 

4.  The  apparatus  described,  in  which  the  in- 
clined  open-bottomed  chute  having  several 
widths  of  opening,  the  flexible  funnels  and 
tubes,  and  the  vertically-movable  spring-sup 
ported  platforms  are  combined  to  operate  sub 
stantially  as  and  for  the  purpose  specified 

In  testimony  that  I  claim  the  foregoing  I 
have  hereunto  set  my  hand  this  6th  day  of 
August,  1881. 

HOWARD  B.  STEVENS. 

"Witnesses : 
Wm.  Lutzenbekger, 
A.   E.   Leitch. 
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Defendant's  Exhibit  *'E"— Letters  Patent  to  J.  A. 
Jones  for  Machine  for  Assorting  or  Sizing  Fruit. 

[Endorsed]:  Stebler  vs.  Porterville  Cit.  Assn. 
No.  A-4,  N.  D.  Defts.  Exhibit  No.  "E.'^  Filed 
July  12,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Les- 
lie S.  Colyer,  Deputy  Clerk. 
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UNITED  STATES  PATENT  OFFICE. 


JOHN  A.  JONES,  OF  YORK,  PENNSYLVANIA. 

MACHINE  FOE  ASSOETING  OE  SIZING  FEUIT. 


SPECIFICATION  forming  part  of  Letters  Patent  No.  430,031,  dated  June  10,  1890. 

Application  filed  February  16,  1889.     Serial  No.  300,137.     (No  model.) 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  John  A.  Jones,  a  citi- 
zen of  the  United  States,  residing  at  York,  in 
the  county  of  York  and  State  of  Pennsylvania, 
have  invented  a  certain  new  and  useful  Im- 
provement in  Machines  for  Assorting  or  Siz- 
ing fruit,  of  which  the  following  is  a  full, 
clear,    and    exact   description. 

This  invention  relates  to  machinery  for 
separating  fruits  and  vegetables  into  sizes  or 
grades  in  accordance  with  commercial  usage 
or  the  packer's  requirements. 

Inasmuch  as  the  invention  is  in  the  nature 
of  an  improvement  upon  previous  machines 
having  a  like  general  object  in  view,  I  will 
first  describe  it,  and  then  particularly  point 
out  and  claim  the  part  or  parts  constituting 
my  invention. 

In  the  accompanying  drawings,  illustrating 
my  invention,  in  the  several  figures  of  which 
like  parts  are  similarly  designated.  Figure  1 
is  a  side  elevation;  'Fig.  2,  a  top  view;  Fig.  3, 
a  delivery  end  elevation,  the  feed  end  being 
broken  away.  Fig.  4  is  a  feed  end  elevation. 
Fig.  5  is  a  section  showing  the  restraining- 
apron.  Fig.  6  is  an  enlarged  front  elevation 
of  the  lemon-turner.  Fig.  6a  is  a  plan  view; 
and  Fig.  7  a  similar  side  elevation,  of  the 
same.  Fig.  8  is  an  enlarged  perspective  view^ 
I  of  a  side  piece  in  part,  its  bearing  or  box,  and 
restraining-board.  Fig.  9  is  a  perspective 
view  of  the  end  delivery  spout;  Fig.  10,  a 
perspective  view  of  the  auxiliary  lemon- 
turner  in  working  position  on  the  restrain- 
i  ing-board.  Fig.  11  is  a  side  view  of  the  cen- 
ter piece.  Fig.  12  is  a  top  view,  and  Fig.  13 
an  end  view,  of  another  arrangement  of  parts; 
Figs.  14  and  15,  similar  views  of  still  another 
arrangement,  and  Figs.  16  and  17  similar 
'  views  of  still  another  arrangement.  Fig.  18 
shows  in  obverse  and  reverse  a  gage  used  in 
setting  the   machine. 

The  fundamental  parts  of  my  machine  are 
a  graduated  member  of  one  or  more  parts, 
stationary  or  movable  in  operation,  and  a 
straight-edge  member  of  contrary  operation 
relatively  to  the  other  member,  and  one  or 
the  other  of  these  members  adjustable  later- 
ally with  relation  to  the  other  to  vary  the 
distances  between  them.  One  example  will 
suffice  to  illustrate  the  meaning  of  this  state- 


ment  of   fundamental  construction,   although 
I  have  shown  and  will  describe  several. 

A  center  piece  a  has  a  series  of  seetions  1 
to  6,  (more  or  less,)  of  different  cross-sectional  55 
area,  decreasing  in  size  from  the  feed  to  the 
delivery  end  of  the  machine.  This  center 
piece  is  fixed  or  stationary,  and  forms  one 
member  of  the  machine,  in  accordance  with 
the  foregoing  statement.  Rollers  b  are  ar- 
ranged on  each  side  of  the  center  piece,  with 
their  surfaces  parallel  to  the  central  longitu- 
dinal plane  of  the  center  piece,  and  said  roll- 
ers are  truly  cylindrical;  and  inasmuch  as 
the  parts  b  may  be  stationary  or  rotary  and  65 
of  various  shapes,  as  will  presently  appear,  I 
designate  them  by  the  generic  term  "side 
pieces,"  and  they  constitute  the  second  mem- 
ber of  the  machine,  conformably  with  the 
foregoing  statement.  One  or  the  other  of  70 
these  members  a  b  is  adjustable  laterally  and 
bodily  toward  and  from  the  other.  In  the 
machine  shown  in  Figs.  1  to  4  the  cylinders 
b  are  shown  as  adjustable,  having  to  this  end 
bearings  at  each  end  in  boxes  c  c,  which  are  75 
supported  upon  cross-bars  d,  the  bearings  and 
cross-bars  being  connected  by  means  of  slots 
e  and  bolts  /.  Thus  not  only  are  the  spaces  be- 
tween the  center  piece  and  the  cylinders  graded 
and  varied  by  the  gradations  of  the  center  piece,  80 
but  they  may  be  further  varied  by  moving 
the  cylinders  toward  or  from  the  center  piece. 
The  relations  of  these  two  members  may  be 
varied.  In  Fig.  12  the  center  piece  is  a  cyl- 
inder, while  the  side  pieces  are  rollers  having  85 
sections  of  decreasing  diameter  and  made  ad- 
justable, as  in  the  first  case.  In  Fig.  14  the 
center  piece  is  composed  of  two  cylindrical 
rollers  geared  together,  so  as  to  revolve  toward 
each  other,  and  surmounted  by  a  triangular  90 
strip  o'  to  cover  the  space  between  the  said 
rollers.  The  side  pieces  are  graduated,  as  in 
Fig.  12,  are  non-ro'tative,  and  are  adjustable. 
In  Fig.  16  the  side  pieces  are  cylindrical,  ro- 
tary, and  non-adjustable,  while  the  center  95 
piece  is  composed  of  two  quarter-sections 
graduated  and  each  supported  in  its  own 
bearings  and  made  adjustable  relatively  to 
the  side  pieces.  Moreover,  it  is  obvious  that 
in  Fig.  14  the  center  pieces  might  be  gradu-  100 
ated  and  the  side  pieces  be  truly  cylindrical. 
So,  also,  in  Fig.  16  the  center  piece  might  be 
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straight  and  the  side  pieces  graduated.  The 
center  pieces  in  Fig.  16  might  be  quarters  of 
a  cylinder  or  a  square  or  other  shape,  or  they 
might  be  cylinders,  straight  or  graduated,  ro- 
5  tary  or  stationary,  and  adjustable  or  non-ad- 
justable; but  in  the  last  case  the  side  pieces 
should   be  adjustable. 

I  have  stated  thus  the  principle  of  my  in- 
vention,  and   I   will   now   describe   the   details 

10  as  illustrated  in  the  drawings. 

A  suitable  frame  is  constructed  of  uprights 
ff  g'  g^,  stringers  h,  cross-pieces  i,  and  sup- 
ports for  the  cross-bars  d,  on  which  the  center 
piece  and  side  pieces  are  arranged.     A  trough 

15  A  is  supported  in  an  inclined  position  upon 
this  frame,  and  this  trough  contains  in  its  de- 
livery portion  the  center  piece  and  side  pieces. 
The  upper  portion  of  the  trough  is  provided 
with  a  hopper  j,  having  a  flexible  bottom  /,  a 

20  screen  js^  and  a  feed-table  j^,  substantially  as 
and  for  the  respective  purposes  mentioned  in 
my  Patent,  No.  150,961.  Delivery-spouts  k' 
fc2  ]c^  fe4  ^5  fc6  depend  at  inclines  in  alternation 
from  opposite   sides   of   the  trough   and   corre- 

25  spond  in  number  with  the  number  of  sections 
into  which  the  center  piece  (or  side  pieces) 
may  be  divided.  The  end  of  the  trough  is 
provided  with   a  spout   I. 

It  hardly  need  be  said  that  the  center  piece 

30  and  side  pieces  serve  to  separate  the  fruit 
into  as  many  sizes  as  there  are  sections  and 
spouts  and  that  the  smallest  fruit  escapes  at 
section  1  and  spout  ¥,  while  the  largest  goes 
over  the  ends  of  these  center  and  side  pieces 

35  out  at  the  spout  I. 

The  spouts  fc'  to  fc^  will  have  bottoms  of 
flexible  or  soft  material,  (preferably  canvas 
or  rubber,)  which  will  preserve  the  descend- 
ing fruit  or  vegetables  from  injurious  impact. 

40  The  rotary  member  or  members  may  be  pro- 
vided with  pulleys  m,  banded  to  a  drum  n. 
This  drum  may  have  a  fly-wheel  o,  which  is 
connected  by  a  pitman  p  with  a  rock-lever  q. 
supported   on   the    frame    or   trough,    and    this 

45  rock-lever  is  connected  by  rods  r  r  with 
treadles  r'  r',  whereby  the  drum  may  be  ro- 
tated, and  thus  transmit  motion  to  the  side 
pieces  or  center  pieces,  whichever  may  be 
rotary. 

50       Above    the    side    pieces    are    arranged    the 
boards  s,  which  are  secured  to  brackets  c',  ris- 
ing  from  the   boxes  e.     These   boards   restrain 
the   fruit,   &c.,    from    escaping   over   the   sides. 
An  apron  t  is  suspended   over  the   members 

55  a  and  6,  just  next  the  feed-tables  j^,  to  restrain 
the  too  free  movement  of  the  incoming  fruit 
and  let  it  down  gently  to  the  center  piece  and 
side  pieces,  and  also  to  give  the  operator  time 
to  gather  and  throw  out   specked   stuflf.     This 

60  apron  may  be  made   of  rubber  or  other  flexi- 
ble   material,     and     is     preferably     suspended 
from  a  bracket  V,  mounted  upon  the   trough. 
The  spout  I  (see  details,  Fig.  9)  is  made  with 
the  tongues  V  V  to  project  under  the  spaces 

65  at  the  ends  of  the  side  pieces,  so  as  to  pre- 
vent the  fruit  from  dropping  on  and  being 
injured  by  the  edge  of  the  spout  and  against 


the  cross-piece  as  it  leaves  the  side  pieces. 
A  ridge  P  may  also  be  employed  in  the  spout 
to  keep  separate  the  two  outgoing  streams  of 
fruit.  The  spout  may  have  hooks  l^  to  engage 
the  trough. 

The  rotary  member  is  provided  with  a 
spiral  strip  of  rubber  or  other  flexible  sub- 
stance or  material  h'  to  assist  gravity  in  the 
descending  motion  of  the  fruit. 

The  center  piece  is  preferably  made  of  wood, 
and  in  order  to  keep  it  straight,  prevent  it 
from  warping,  and  at  the  same  time  afford 
supports  for  it,  I  affix  to  it  longitudinally  a 
strip,  preferably  of  flat  steel,  a",  which  pro- 
jects beyond  the  ends  of  the  center  piece  and 
engages  lugs  a-  rising  from  or  affixed  to  the 
cross-pieces   d   d. 

In  assorting  lemons  those  of  elongated  or 
egg  shape  are  apt  to  go  into  the  machine 
crosswise  of  the  center  piece  and  side  pieces, 
and  in  order  to  turn  them  lengthwise  I  pro- 
vide the  device  u,  Figs.  6  and  7,  which  con- 
sists of  a  post  u',  having  a  foot  which  is  set 
in  a  socket  W^  in  the  center  piece.  The  post 
is  grooved  obliquely  in  opposite  directions  on 
opposite  sides,  and  in  these  grooves  are  ar- 
ranged fingers  u^  u^,  which  are  slotted  longi- 
tudinally and  held  together  and  to  the  post 
by  a  bolt  m4.  The  fingers  are  made  adjustable 
upon  the  post  so  as  to  project  more  or  less 
beyond  the  center  piece,  in  order  to  suit  the 
size  of  lemons  being  acted  upon.  In  use  this 
lemon-turner  is  set  in  the  socket  in  the  center 
piece,  so  that  its  figures  project  over  the  sides 
of  the  center  piece  and  into  the  spaces  between 
it  and  the  side  pieces  and  serve  to  turn  the 
lemons  lengthwise  to  be  fed  to  the  proper 
egress.  When  oranges  or  other  round  objects 
are  being  assorted,  this  lemon-turner  is  ar- 
ranged in  the  center  piece  with  its  fingers  ex- 
tending lengthwise  instead  of  crosswise  of  the 
center  piece  and  prevents  the  objects  from 
riding  over  one  another  and  directs  them  into 
the  spaces  between  the  center  piece  and  side 
pieces,   so    as   to   be   properly   fed   along. 

V  is  the  auxiliary  lemon-feeder;  and  it  con- 
sists of  a  bayonet-shaped  device  fastened  to 
the  restraining-boards,  and  when  not  in  use 
it  is  turned  up,  as  indicated  in  dotted  lines 
in  Fig.  10.  The  action  of  this  form  of  lem- 
on-turner is  the  same  as  that  just  described. 

In  order  to  properly  adjust  the  side  pieces 
or  center  pieces,  I  employ  a  gage.  (Shown  in 
Fig.  18.  This  gage  consists  of  a  piece  of 
board  or  other  rigid  material  having  a  series 
of  steps  made  in  conformity  to  the  sizes  into 
which  the  fruit  is  desired  to  be  assorted.  For 
the  sake  of  clearness  I  will  describe  my  gage 
as  used  in  assorting  oranges.  Oranges  are 
assorted  or  graded  according  to  the  number 
that  may  be  packed  in  a  box,  and  are  desig- 
nated as  follows,  beginning  with  the  largest 
and  going  down  to  the  smallest  that  are  put 
upon  the  market,  viz:  96's,  112's,  128's,  146's, 
176's,  200's,  226's,  250's,  and  300's;  but  for 
practical  purposes  with  my  machine  considera- 
tion may  be  given  only  to  the  96's,  112's  128's, 
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250'8,  and  SCO's,  Those  oranges  that  would 
escape  at  section  1  and  spout  k'  would  be  the 
smallest,  while  the  largest  would  run  out  at  the 
end  of  section  6  and  spout  I,  and  sometimes 
i  the  96's  and  112's  are  mixed. 

The  adjustable  members  are  adjusted  alike 
at  both  ends,  and  it  is  the  object  of  this  gage 
to  insure  such  adjustment.     Of  course  if  the 
.    adjustment  at  each   end  is  fixed,  then  a  cor- 
)  responding    increase    or    diminution    of    width 
of    spaces    follows    throughout     the    machine. 
The  upper  or  feed  ends  of  the  movable  mem- 
bers  are    set    by    the    larger    numbers    on    the 
]    gage,    while    the    lower    ends    are    set    by    the 
')  smaller    numbers    on    the    gage.     This    setting 
of  the  movable  members  is  effected  by  intro- 
ducing  the    gage   edgewise   between    the   mov- 
able  members   and   then   moving   up   the   bear- 
.    ings  of  said  movable  members  until  they  come 
0  in  contact  with  the  gage  and  then  tightening 
the  bolts  used  to  secure  such  bearings  or  boxes 
firmly    to   the    cross-bars   d.     For   example,    if 
112's  are  to  be  discharged  at  spout  Jc^',  then 
the   gage   will  be   introduced  at  No.   112,   be- 
5  tween   the   movable   members  at   section   6    of 
the    center    piece.     The    smaller    sizes    would 
then  be  determined  by  gaging  the  upper  ends 
of   the   movable   members   by   sections   marked 
250  and  300  on  the  gage.     Sections  marked  1 
;0  2  3  and  1  2  3  on  the  gage  are  used  in  setting 
the   rollers   for   other   fruit   smaller   than   or- 
anges, the   narrow   123    for  the   upper  ends 
and  wide  1  2  3  at  the  lower  ends  of  rollers. 
My    machine    may    be    used    for    assorting 
;5  round  varieties  or  tomatoes,  and  also  for  as- 
sorting apricots,  olives,  and  other  fruits  and 
vegetables   having  an  approximately  regular 
outline;   but  it  is   especially   effective  m   as- 
sorting   oranges    according    to    already    weil- 
10  known   standards.     For  assorting  oranges   it 
i     is  immaterial   whether  the  center  piece  or  isde 
pieces  be  adjustable  or  not,  and  I  mculde  m 
;      my  invention  as  claimed  a  machine  so  con- 
I      structed.  . 

is       The  strip  &'   may  be  omitted,   and  m  such 
'      case   the   center   piece  and    side   pieces  would 
have  rather  more  fall  than  is  indicated  in  the 
drawings. 
[  In    Fig.    14    the    coupled    rollers    might    be 

50  graduated  and  the  side  rollers  straight. 

It   is   to  be   observed   that  the   several  sec- 
tions of  the  graduated  member  have  parallel 
instead  of  tapering  edges,  and   therefore  said 
I      sections,  in  conjunction  with  the  straight-edge 
35  members,     form     rectangular     egress     spaces, 
whereby   there   is   no   liability   of   the   objects 
being    assorted    being    crowded    and    wedged 
into  a  space  too  small  for  them.     In  practice 
it  is  found  that  a  tapering  edge  exit  tends  to 
60  attract   objects   that   are   too    large   to    freely 
pass,    and    that    such    objects    being    forced 
through    these    exits    are    injured    or    bruised, 
i       and    thus   their    prime    condition    is    destroyed 
I       and    their   market   value   impaired.     With    my 
'65  machine,     having     rectangular     openings     or 
exits,  this  injury  is  impossible.  , 

Special  advantages  growing  out  of  placing 


the    two    members    in    such    relation    to   each 
other  that  their  working  faces  or  edges  would 
be  in  precisely  the  same  horizontal  plane  are  70 
that  the  curved  faces  of  these  members  flare 
upwardly    and    away    from    the    plane    from 
which  the  fruit  escapes  or  in  which  it  is  dis- 
charged    from    the    machine,    thus    enabling 
gravity  alone  or  assisted  by  the  rubber  spiral,  75 
when  that  is  used,  to  effect  the  discharge  of 
the  fruit  without  other  means,  such  as  a  mov- 
able  member.     Such   second   movable   member 
is   dispensed  with   and   the   motive  power  re- 
quired  to   run   the  machine   to   this  extent  is  80 
diminished   and  the  cost  of  construction  cor- 
respondingly    decreased.     Moreover,     if     the 
working  faces  or  edges  be  in  the  same  plane, 
and  one  or  both  of  the  members  be  cylindrical, 
fruit  that  is  the  least  particle  too  large  to  es-  85 
cape  at  a  given  exit  cannot  possibly  lodge  in 
such   exit,   but   must   go   on  to   its   own  exit; 
whereas,   if  the  said  working-faces  were   dis- 
posed   one    below    the    other    there    would    be 
below  the  horizontal  or  horizontal  axial  plane  90 
of   the   roller   a  space  greater   than   the   exit, 
into  which  the  fruit  would  tend  to  lodge  and 
from    which    it    could    be    dislodged    only    by 
force  and  at  the  risk  of  injury  to  its  skin  and 
substance,    and   hence    in    all    other   machines  95 
to    me    known,    the    working    members    have 
been  made   to   revolve   in   opposite   directions, 
or  one  has  a  rotary  motion  on  its  longitudinal 
axis  and  the  other  a  longitudinal  bodily  move- 
ment at  right  angles  to  the  direction  of  rota-  100 
tion  of  the  other  member,  so  as  to  force-feed 
the  fruit  and,  as  stated,  at  the  imminent  risk 
of  injuring  delicate  fruit. 
What  I  claim  is — 

1.  A  machine  for  assorting  oranges  and  the  105 
like,    comprising    a    graduated    member    com- 
posed of  a  number  of  sections  and  each  sec- 
tion of  uniform  width  throughout  its  length, 
and    a    straight-edge    member,    one    of    these 
members  being  rotary  and  the  other  station-  110 
ary  and  one  of  them  being  adjustable  later- 
ally  with   relation   to    the   other   to   vary   the 
distances   between   them,   and    the    two   mem- ^ 
bers  forming  a  series  of  rectangular  exits  of 
different   sizes,  substantially   as  set   forth.         115 

2.  A  machine  for  assortine  oranges  and  the 
like,  comprising  a  graduated  member  com- 
posed of  a  number  of  sections  and  each  sec- 
tion of  uniform  width  throughout  its  length, 
and  a  straight-edge  member  arranged  in  the  120 
same  horizontal  plane,  the  two  members  form- 
ing a  series  of  rectangular  exits  of  different 
sizes,  and  one  of  said  members  having  a  ro- 
tary motion  and  the  other  being  stationary 
and  having  boxes  or  bearings  suitably  sup-  125 
ported  and  adjustable  to  permit  the  move- 
ment of  that  member  away  from  or  toward 
the  other  member  to  vary  the  space  or  spaces 
between  the  members,  substantially  as  de- 
scribed. 130 

3.  In  a  machine  for  assorting  oranges  and 
other  fruits  and  vegetables,  a  center  piece 
provided  with  a  number  of  sections  of  differ- 
ent width  and  each  section  of  uniform  width 
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throughout  its  length,  cylindrical  side  pieces 
arranged  substantially  parallel  with  the  cen- 
tral plane  of  the  center  piece  and  in  the 
same  horizontal  plane  and  provided  with 
5  boxes  and  supports  for  said  boxes,  and  means, 
such  as  slots  and  bolts,  for  fixing  said  boxes 
at  different  points  on  the  supports,  the  said 
center  piece  and  side  pieces  forming  a  series 
of  rectangular  exits  of  different  sizes,  sub- 
ID  stantially  as  and  for  the  purpose  described. 

4.  In  a  machine  for  assorting  oranges,  &c., 
a  fixed  center  piece  provided  with  a  series  of 
sections  of  different  width  and  each  of  uni- 
form  width    throughout   its   length,    combined 

15  with  adjustable  side  pieces  having  straight 
edges  and  arranged  upon  opposite  sides  of 
the  center  piece  and  forming  with  the  center 
piece  a  series  of  rectangular  exits  of  differ- 
ent sizes,  a  trough  in  which  the  center  piece 

20  and  side  pieces  are  arranged,  spouts  depend- 
ing at  an  incline  from  the  bottom  of  the  trough 
corresponding  in  number  with  the  number  of 
sections  in  the  center  piece  and  arranged  in 
alternation    on    opposite    sides   of    the    trough, 

25  and  an  end  spout,  substantially  as  and  for 
the  purpose  described. 

5.  In  a  machine  for  assorting  oranges,  &c., 
a  fixed  center  piece  composed  of  a  series  of 
sections   of   different   width    and   each    section 

30  of  uniform  width  throughout,  substantially 
as  shown,  combined  with  side  pieces  having 
straight  edges,  adjustable  boxes  for  said  side 
pieces,  and  means  to  rotate  the  side  pieces, 
substantially  as  described. 

^5  ^-  I?  a  machine  for  assorting  oranges,  Sec., 
the  center  piece  provided  with  a  graduated 
active  face  and  a  flat  bottom,  and  a  metal 
strip  secured  to  such  flat  bottom  and  extend- 
mg  beyond  both  ends,  combined  with  supports 

40  to  receive  the  ends  of  the  metal  strips  sub- 
Btantially  as  described.  ' 

7.  The  within-described  lemon-turner,  the 
same  consisting  of  a  post  and  fingers  crossed 
obliquely  and  adjustably  secured  to   the  post 

45  and  adapted  to  be  applied  to  a  stationary 
member  of  a  fruit-assorting  machine  and  to 
co-operate  with  feeding  mechanism  in  such 
machine  to_  insure  the  passage  of  lemons  in 
proper    position    through    such    machine,    sub- 

50  stantially  as  described. 

8.  In  a  machine  for  assorting  fruit,  the  com- 


bination of  the  center  piece  and  the  side  I 
pieces  forming  feeding  and  discharging  means, 
restraining-boards  arranged  above  said  side 
pieces  to  prevent  the  escape  of  objects  being 
acted  upon,  and  fingers  arranged,  respect- 
ively, on  the  center  piece  and  the  restraining- 
boards  t.o  turn  lemons  from  a  crosswise  into 
a  longitudinal  direction,  substantially  as  de- 
scribed. 

9.  The  bayonet-shaped  piece  v,  adapted  to 
be  applied  in  a  fruit-assorting  machine  hav- 
ing a  stationary  support  therefor,  and  also 
having  feeding  devices  to  turn  lemons  and 
such  like  oblong  fruit  into  proper  position  to  , 
be  discharged,  substantially  as  described, 

10.  In  a  machine  for  assorting  oranges,  &c., 
the  combination,   with  the  trough  and  assort- 
ing   mechanism    therein,    of   a   detachable    end  i 
spout   I,   constructed  with  projecting  pieces  V  ' 
I',   substantially   as    and    for    the   purpose   de- 
scribed. 

11.  In  a  machine  for  assorting  oranges,  &c.^^ 
a  fixed  center  piece  provided  with  a  series  of 
sections   of  different  width   and   each  of  uni-  ' 
form    width    throughout    its    length,    combined 
with    side    pieces    having    straight    edges    and 
arranged    upon    opposite    sides    of    the    center 
piece  and  forming  with  the  center  piece  a  se- 
ries of  rectangular  exits  of  different  sizes,  a  ! 
trough    in    which    the    center    piece    and    side 
pieces  are   arranged,   spouts   depending  at  an 
incline  from  the  bottom  of  the  trough  corre- 
sponding in  number  with  the  number  of  sec- 
tions in  the  center  piece  and  arranged  in  al-  i 
ternation  on  opposite  sides  of  the  trough,  and 
an    end    spout,    substantially    as    and    for   the 
purpose  described. 

12.  A  machine  for  assorting  oranges,  com- 
prising a  graduated  member  and  a  straight-  S 
edge  member,  one  or  the  other  of  such  mem- 
bers being  rotary  and  the  other  stationary 
and  all  arranged  in  the  same  horizontal  plane 
and  forming  a  series  of  exits  of  different 
width  and  rectangular  in  outline,  substan-  9 
tially  as  described. 

In   testimony  whereof   I  have   hereunto  set 
my  hand  this  14th  day  of  February,  A.  I>.  1889. 
JOHN   A.   JONES. 
Witnesses : 
J.   Jessop, 
Walteb  B.  White. 
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Defendant's  Exhibit  "F"— Letters  Patent  to  J.  T. 
Ish  for  Fruit  Grading  Machine. 
[Endorsed]:  Stebler  vs.  Porterville  Cit.  Assn. 
No.  A-44,  N.  D.  Defts.  Exhibit  No.  "F."  Filed 
July  12, 1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Les- 
lie S.  Colyer,  Deputy  Clerk. 
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SPECIFICATION  forming  part  of  Letters  Patent  No.  458,422,  dated  August  25,  1891. 
Application  filed  June  21,  1889.     Serial  No.  315,089.     (No  model.) 


To  all  whom  it  mcif  concern: 

Be  it  known  that  I,  James  T.  Ish,  a  citizen 
of  the  United  States,  residing  at  San  Fran- 
cisco, county  of  San  Francisco  and  State  of 
5.  California,  have  invented  certain  new  and 
useful  Improvements  in  Fruit-Separators, 
of  which  the  following  is  such  a  full,  clear, 
and  exact  descrip'tion  as  wiU  enable  any  one 
skilled   in    the   art    to   which   it    appertains   to 

10  make  and  use  the  same,  reference  being  had 
to  the  accompanying  drawings,  forming  part 
of  this  specification. 

My  invention  relates  to  a  machine  for  sepa- 
rating or  assorting  fruit  or  vegetables  accord- 

15  ing  to  size;  and  the  invention  consist  in  the 
certain  novel  and  peculiar  arrangements  and 
combinations  of  the  various  parts  of  the  ma- 
chine, all  as  hereinafter  fully  described,  and 
then  pointed  out  in  the  claims. 

20  In  the  accompanying  drawings,  illustrating 
my  invention,  Figure  1  is  a  side  view  of  the 
machine  embodying  my  invention.  Fig.  2  is 
a  top  plan  view  of  Fig.  1  with  the  hopper 
omitted.     Fig.   3   is  an   enlarged   end   view  of 

25  the  machine.  Fig.  4  is  an  enlarged  sectional 
view,  the  section  being  taken  on  a  plane  indi- 
cated by  line  4  4  in  Fig.  2. 

In    the    said    drawings   like   reference-letters 
designate  like  parts  throughout. 

S'O  Keferring  to  the  drawings,  e  is  a  rotary- 
member,  consisting  in  a  graduated  cylindri- 
cal body  or  roller,  which  is  mounted  in  suit- 
able bearings  h  h,  fixed  upon  the  machine- 
frame.     This  roller  is  rotated  in  the  direction 

35  of  the   adjacent  arrows  by  means  hereinafter 
described,  and  is  slightly  inclined  to  the  hori- 
zontal  in   order   to    assist   the   passage   of   the 
fruit  through  the   machine,  and  is  stepped  at 
m  m,  so  that  the  roller  is  composed  of  cylin- 

40  drical  sections  of  different  diameters,  the  di- 
ameters of  the  sections  decreasing  from  the 
feed  end  to  the  delivery  end  thereof.  The 
motion  of  the  roller  is  obtained  from  the  main 
shaft  c  by  means  of  the  belt-wheel  r,  belt  s, 

45  pulleys  t  u,  and  the  pulley  v  on  the  end  of  the 
roller,  the  shaft  c  being  driven  by  the  band- 
wheel  6.  The  other  member  f,  which,  together 
with  the  graduated  roller  e,  forms  the  space 
or    grading-ehute    through    which    the    fruit    is 

50  passed,  consists  in  an  endless  belt  mounted 
on  the  flanged  pulleys  p  p,  which  are  set  ob- 


liquely and  turn  in  bearings  n  n,  secured  upon 
the  frame  a.  The  pulley  7i  near  the  shaft  o 
is  driven  thereby  through  means  of  the 
grooved  wheel  g,  belt  w,  and  puUey  x.  When  51 
the  roller  is  inclined,  the  belt  f  is  also  in- 
clined at  the  same  angle,  thereby  forming  an 
inclined  grading-chute  along  which  the  fruit 
may  gravitate.  The  belt  rotates  in  an  oblique 
plane  and  in  such  direction  as  to  cause  its  60 
upper  or  working  section  to  travel  from  the 
upper  toward  the  lower  end  of  the  grading- 
chute  A,  as  per  the  arrow  shown  thereon,  in 
order  to  assist  the  movement  of  the  fruit 
through  the  machine.  The  belt  f  is  prefer-  65 
ably  placed  so  that  the  edge  thereof  adjacent 
the  member  e  is  in  a  plane  jiarallel  to  the  axis 
of  said  member,  as  will  be  readily  understood 
from  the  drawings. 

Instead  of  a  flat  belt  a  rope  or  any  suitable  70 
preferred   conveying   means   may   be   used   to 
move  the  fruit  along  the  roller  e.     The  outer 
surface  of  the  belt  may  be  provided  in  any 
suitable    manner    with    means    for    increasing 
the  friction  between  the  belt  and  fruit  to  give  75 
the  latter  a  more  positive  motion.     A  canvas 
of  coarse   texture  would   answer  the  purpose 
very  well,  though,  if  preferred,  catch  fingers 
or  bars  may  be  placed  on  the  belt.     This  belt 
acts  in  a  delicate  manner  upon  the  fruit  when  80 
combined   with   the   roller   e,   rotating    as   de- 
scribed, and  it  will  be  seen  that  the  fruit  is 
not  liable  to  be  bruised  or  injured  thereby. 

To  prevent  the  belt  f  from  sagging,  in  or- 
der to  maintain  the  graduated  opening  e-  85 
tween  the  belt  and  the  roller  uniform,  I  pro- 
vide the  belt  with  a  bed  or  support  I,  over 
which  the  upper  or  working  portion  of  the 
belt  travels,  as  will  be  understood  from  the 
drawings.  If  desired,  this  bed  may  be  pro-  90 
vided  with  anti-friction  rollers  to  relieve  the 
belt  of  the  drag  by  lessening  the  friction  be- 
tween the  same  and  the  bed. 

Beneath  the  members  e  and  f  is  placed  a 
delivery-chute   fe,   which   extends   from  one  of  95 
said    members    downwardly   and    beneath    the 
graduated  space  out  under  the  other  member, 
as    will    be    understood    from    the    drawings. 
The  fruit  in  passing  down  from  the  graduated 
space    passes   into    the    chute    from    where   it  100! 
may  be  received  in  boxes  or  bags.     This  chute         i 
is  provided   at  regular  intervals  with  parti-         | 
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ions  or  divisions  t,  so  that  like  sizes  of  fruit 
nay  pass  into  its  proper  division  and  be  col- 
ected.  To  prevent  the  fruit  from  being 
jumped,    and    thereby    bruised    as    it    passes 

Ehrough  the  graduated  space  between  the 
nembers  into  the  delivery-chute,  I  curve  or 
.ncline  the  latter,  as  at  K,  Fig.  4.  This  curve 
is  preferably  struck  from  the  center  of  the 
roller  e,  so  that  the  curve  is  concentric  there- 

(with,  and  this  permits  the  fruit  to  be  gradu- 
ally rolled  or  lowered  into  the  chute  in  an  ob- 
vious    manner,     thereby     preventing     bruising 
of  the  same. 
The    operation    of    the    machine    will    now    be 

}evident.  The  fruit  is  fed  into  the  grading- 
chute  A,  formed  by  the  members  e  and  f,  at 
the  upper  or  right-hand  end  thereof  by  any 
suitable  means — for  instance,  by  the  hopper 
d.     The   fruit   then  moves  or  is  moved   along 

I  between  the  members,  and  until  it  comes  to 
a  point  where  the  width  of  the  graduated 
space  B  corresponds  to  its  diameter,  when  it 

ipasses  down  through  the  space  into  its  proper 
division    or    chute.     The    dotted-in    circles    in 

ithe  grading-way.  Fig.  4,  may  be  supposed  to 

.represent  four  pieces  of  fruit  of  different 
sizes    that    have    reached    their    corresponding 

.openings  in  the  graduated  space  between 
the  members  e  and  f,  and  are  about  to  pass 

:  down  through  the  same  into  the  delivery- 
chutes.  The  positive  motion  of  the  belt  f  will 
carry  the  fruit  rapidly  through  the  machine, 
the  passage  of  which  is  also   assisted  by  the  ^ 

,  rotary  motion  of  the  roller  e.  However,  if 
preferred,  gravity  may  be  used   to   assist   the 

■  movements  of  the  fruit  by  inclining  slightly 
the  members  e  and  f,  as  indicated  in  the  draw- 
ings, though  this  inclination  may  not  be 
adopted,  as  it  is  in  no  wise  essential  to  the 
operation  of  my  invention. 

I  Having  thus  described  my  improvements  in 
fruit  and  vegetable  separators,  what  I  claim 
as  my  invention,  and  desire  to  secure  by  Let- 
ters  Patent,    is — 

1.  In  a  fruit-separator,  a  grading  way  or 
chute  for  the  fruit  to  pass  along  and  be  sepa- 
rated or  assorted,  the  same  comprising  a  suit- 
ably-mounted member  and  a  traveling  belt 
arranged  adjacent   to   said   member,  so   as  to 

I  form  in  conjunction  therewith  the  way  or 
chute  for  the  fruit. 

2.  In  a  fruit-separator,  a  grading  way  or 
chute  for  the  fruit  to  pass  along  and  be  sepa- 
rated or  assorted,  the  same  comprising^  grad- 

5  uated  member  and  an  endless  traveling  belt 
arranged  parallel  and  adjacent  to  the  said 
member,  so  as  to  form  in  conjunction  there- 
with the  way  or  chute  for  the  fruit. 

3.  In  a  fruit-separator,  a  grading  way  or 
0  chute  for  the  fruit  to  pass  along  and  be  sepa- 
rated or  assorted,  the  same  comprising  a  grad- 
uated member  and  an  endless  traveling  belt 
arranged  near  the  said  member,  so  as  to  form 
in    conjunction    therewith    the    way    or  chute. 


and  provided  with  a  support  or  bed  for  hold-  65 
ing  the  working  portion  of  the  belt  from  sag- 
ging. 

4.  A  fruit-separator  comprising  a  gradu- 
ated rotary  member  and  a  traveling  endless 
belt  arranged  parallel  and  adjacent  thereto.  70 

5.  A  fruit-separator  comprising  two  mem- 
bers arranged  with  a  graduated  space  there- 
between for  the  fruit  to  pass  through  and 
one  or  more  delivery-chutes  arranged  be- 
neath the  said  space  between  the  members  75 
and  formed  with  an  inclined  or  curved  bot- 
tom, the  incline  or  curve  of  which  extends 
from  the  working  edge  of  one  of  the  members 
downwardly,  whereby  the  fruit  passing 
through  the  space  may  be  gradually  rolled  80 
into  the  delivery-chute  and  prevented  from 
falling  or  dropping  therein. 

6.  A  fruit-separator  comprising  two  spaced 
members  having  a  graduated  space  therebe- 
tween for  the  fruit  to  pass  through,  one  of  85 
said  members  being  cylindrical,  one  or  more 
delivery-chutes  arranged  beneath  the  said 
space  and  formed  with  a  curved  bottom,  the 
curve  of  which  is  concentric  with  that  of  the 
said  cylindrical  member  and  extends  from  90 
the  working  edge  of  the  said  other  member 
downwardly,  whereby  the  fruit  may  roll  into 
the  delivery-chute. 

7.  A    fruit-separator    having,    in    combina- 
tion, a  rotary  graduated  roller  e  and  an  endless  95 
traveling  belt  f,  arranged   parallel  thereto,  with 
the  graduated  space  between  them,  substan- 
tially as  set  forth. 

8.  A  fruit-separator  having,  in  combina- 
tion, a  rotary  graduated  roller  e,  suitably  100 
mounted  and  driven  from  shaft  c,  and  an  end- 
less belt  f,  mounted  on  inclined  pulleys  pp  and 
receiving  its  motion  from  shaft  c,  substan- 
tially  as   set   forth. 

9.  A    fruit-separator    having,    in    combina-  105 
tion,    a    rotary    graduated    roller    e,    suitably 
mounted  and  driven,  and  an  endless  belt  f,  pro- 
vided with  a  belt  or  support  I  for  preventing 

the  sagging  of  the  belt,  substantially  as  set 
forth.  310 

10.  A  fruit-separator  having,  in  combina- 
tion, a  pair  of  spaced  members  forming  there- 
between a  graduated  space  for  the  fruit  to 
pass  through,  one  of  said  members  being  cy- 
lindrical, such  as  the  roller  e,  and  one  or  more  115 
delivery-chutes  Ic,  arranged  beneath  the  said 
space  and  having  the  bottom  thereof  curved, 

as  at  K,  and  such  curve  extending  from  tho 
working  edge  of  the  other  said  member  down- 
wardly, substantially  as  set  forth.  120 

In  "testimony  whereof  I  have  hereunto  set 
my  hand  and  affixed  my  seal,  in  the  presence 
of  two  subscribing  witnesses,  this  31st  day  of 
May,   1889. 

JAS.  T.  ISH.     [L.  s.] 

Witnesses : 
H.  A.  Cobb, 

Jos.  F.  NOUNNAN. 
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MORRIS  P.  RICHARDS,  OF  UTICA,  NEW  YORK. 

VEGETABLE  OE  FRUIT  SEPAEATOE. 


SPECIFICATION  forming  part  of  Letters  Patent  No.  654,281,  dated  July  24,  1900. 

Application  filed  April  17,  1899.     Serial  No.  713,256.     (No  model.) 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  Moeris  P.  Richards, 
a  citizen  of  the  United  States  of  America,  and 
a  resident  of  Utica,  Oneida  county,  New  York, 
5  have  invented  certain  new  and  useful  Im- 
provements in  Vegetable  or  Fruit  Separators, 
of  which  the  following  is  a  specification. 

My  invention  relates  to  a  vegetable  or  fruit 
separator;    and   it   consists   in   the    mechanism 

10  hereinafter  pointed  out  and  claimed. 

In  the  drawings.  Figure  1  represents  a  verti- 
cal central  section  of  my  machine,  the  broken 
lines  indicating  parts  femoved.  Fig.  2  is  a 
left-hand   view   of   my    machine,   taken   at   the 

15  left  of  Fig.  4,  the  broken  lines  indicating 
parts  removed.  Fig.  3  represents  a  view 
taken  at  the  right  of  Fig.  4,  the  broken  lines 
indicating  parts  removed.  Fig.  4  represents 
a  plan  view  of  my  machine  with  the  feeding- 

20  hopper  removed. 

In  the  drawings  similar  numerals  refer  to 
corresponding  parts  in  the  several  views. 

Having  described  my  invention  by  the  fig- 
ures  illustrated    in   the    drawings,    I   will   now 

25  proceed  to  describe  more  in  detail  its  construc- 
tion and  operation. 

In  the  construction  of  my  machine  I  mount 
it  on  a  Suitable  frame,  preferably  with  four 
legs,  which  are  designated  with  numeral  1,  of 

30  sufficient  height  and  strength  to  accommodate 
the  working  of  the  machine  and  at  the  same 
time  supporting  the  same  at  proper  elevation 
upon  the  floor  or  other  place  where  the  ma- 
chine is  to  be  supported. 

35  My  machine  has  two  graduated  horizontal 
rolls  2  2.  (Illustrated  in  Figs  1,  2,  and  4.) 
Each  roller  has  tapering  screw-threaded  sur- 
faces running  lengthwise  of  the  rollers,  and 
each    succeeding    space    or    graduated    portion 

40  between  the  screw-threaded  edges  tapers  from 
the  front  to  the  rear  of  the  machine,  as  best 
illustrated  in  Fig.  4. 

The  rolls  2  2  are  each  formed  with  a  gradu- 
ally-reducing  spiral   surface   from   one   end   to 

45  the  other  thereof,  and  the  gradually-reducing 
convolutions  of  the  spiral  surface  form  the 
corresponding  redueing-screw  or  spiral  shoul- 
der or  edge  from  the  large  to  the  small  end 
of  the  roll  and   facing  only  toward  the  small 

50  end  of  the  roll  and  offering  no  obstruction  to 
the  passage  of  fruit  along  said  roll  toward  tlie 
small   end  thereof.     Thus   this   spiral  edge  or 


shoulder  faces  only  in  the  direction  of  move- 
ment of  the  fruit  or  other  articles  being  car- 
ried longitudinally  of  the  rolls  from  the  large  55; 
toward  the  small  ends   thereof.     The  gradual       t 
diminution  in  diameter  of  each  roll  and  the 
screw    shoulder    or    edge    thereof    are    both 
formed  by  one  and  the  same  development  of 
surfaces.     The  roll  is  formed,  as  it  were,  by  60 
winding  a  sheet  of  the  thickness  of  the  screw- 
shoulder    in    the    same    manner    as    a    paper 
"spill."     The  sheet  being  wound   upon  itself 
with  one  edge  diagonal  to  the  axis  forms  a 
cylinder    gradually    diminishing    in    diameter,  65 
the    shoulders    forming    at    once    the    spiral       1 
thread   and  the   coefficient   of   the   diminution       j 
in  diameter  of  the  roll.     This  reference  to  the 
paper  ^pill  is  merely  for  the  purpose  of  illus- 
tration of  the  exterior  formation  of  each  roll  2.  70 
It  should  be  noted  that  by  so  forming  the  sur- 
face of  each  cylinder  or  roll   2  the  screw  or 
spiral  shoulder  or  edge  forms  merely  the  sheer 
termination    of    the    smooth    cylinder-surface, 
there  being  nothing  to  impede  the  advance  of  75 
the  fruit  as  rapidly  as  the  inclination  of  the 
rolls   or   other   moving  means  will   permit,  aa 
hereinbefore  set  forth.     These  rolls  2  2  are  ar- 
ranged longitudinally  of  the  machine  and  are 
mounted   to   turn    on   substantially-axial   lines  80 
in  suitable  bearings  4  4    (best  illustrated  in 
Figs.  2  and  4  of  the  drawings)  and  are  made 
to  rotate  in  the  direction  of  the  flight  of  ar- 
rows in  Figs.  2  and  3  by  means  of  beveled 
gears  5  5,  splined  or  secured  to  shaft  6,  the  85 
beveled     gears     meshing     into     corresponding 
beveled  gears  7   7   on  the  trunnion  which  sup- 
ports the  front  end  of  graduated  rollers  2  2. 
The  rollers  are  mounted  in  the  frame  in  the 
same  horizontal  and  central  vertical  positfon,  90* 
as    illustrated    in    Fig.    4,    lengthwise    of    the 
frame,  so  that  by  applying  power  to  pulley  8 
on  the  shaft  the  graduated  rollers  are  turned 
in   the   direction    of   the   flight   of   arrows,   as 
shown  in   Figs.   2   and   3.     The  vegetables  or  95 
fruit  is  fed  onto  the  rollers  through  opening 
9   through  hopper   10,   where  the   rotation   of 
the  rollers  takes  up  the   fruit  and   carries  it 
rearward    on    the    rollers,    allowing   the    vege- 
tables of  different  sizes  to  drop  between  the  lO* 
different    graduated    portions    of    the    rollers 
and  the  larger  and  more  select  portions  of  the 
fruit  or  vegetables  being  carried  and  dropped 
over  the  rear  of  the  frame.     For  facilitating 
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the  movement  of  the  fruit  or  vegetables  I 
provide  an  endless,  preferably,  chain  or  link 
belt  11,  running  centrally  and  permanently 
between  the  rolls,  which  is  driven  by  gear- 
wheel 12,  Fig.  4,  splined  to  shaft  6,  which 
meshes  into  pinion-gear  13  on  shaft  14,  which 
carries  sprocket-wheel  15  for  driving  the  end- 
less chain  over  sprocket-idler  16,  Fig.  2.  For 
still    further    facilitating    the    rearward    move- 

:  ment  of  the  vegetables  or  fruit  I  place  cross- 
wise of  the  chain  at  suitable  intervals  cross- 
blocks  or  carriers  17. 

For  keeping  the  fruit  or  vegetables  in  the 

'  line  of  travel  over  the  graduated  rollers  I  pro- 

i  vide  side  boards  18  18,  inclining  at  an  angle 
from  the  vertical  line.  These  side  boards  are 
held  in  position  by  brackets  19  19,  attached 
to  the  side  board  and  secured  to  the  frame, 
and  as  the  vegetables  or  fruit  drop  from  the 

)  hopper  between  the  rolls  at  the  front  of  the 
machine  the  side  boards  guide  the  fruit  and 
vegetables  backward,  keeping  them  at  all 
times  where  they  can  be  separated  by  drop- 
ping between  the  graduated  rolls  as  they  are 

5  carried  forward  by  the  mechanism  already 
described. 

For  adjusting   the  graduated  rollers  to  ac- 

:  commodate  different  sizes  of  fruit  or  vege- 
tables  presented    to   -the    machine   for    separa- 

0  tion  I  provide  swinging  brackets  20  20,  Fig. 
2,  which  are  pivoted  to  the  frame  at  21  21, 
the  rear  ends  of  the  rollers  being  journaled 
in  the  upper  ends  of  the  brackets,  while  the 
lower  ends  of  the  brackets  have  curved  slots 

5  22  22,  through  which  I  pass  set-screws  23  23, 
so  that  by  loosening  the  set-screws  the  brack- 
ets are  permitted  to  swing  on  their  pivotal  sup- 
ports and  the  graduated  rolls  are  brought 
closer  together  or  farther  apart,  as  the  exigen- 

:0  cies  of  the  case  require. 

Having  described  my  invention,  what  I 
claim  as  new,  and  desire  to  secure  by  Letters 
Patent,  is — 

1.  In  a  machine  of  the  character  described, 

15  the  combination  of  a  pair  of  cooperating  ap- 
proximately-parallel rolls,  each  roll  gradu- 
ally diminishing  in  diameter  and  having  the 
spiral  surface  with  the  spiral  edge  or  shoul- 
der forming  the  sheer  termination  of  said  spi- 

50  ral  surface,  substantially  as  set  forth,  a  pafr 
of  side  boards  supported  above  and  near  the 
vertical  axial  lines  of  the  rolls,  an  endless 
link  belt  between  and  approximately  paral- 
lel with  the  axes  of  the  rolls,  and  mechanism 

55  for  driving  the  movable  parts,  substantially 
as  described. 


2.  In  a  separator,  the  combination  of  a  pair 
of  rotating  rolls,  each  roll  gradually  dimin- 
ishing in  diameter  and, formed  with  a  spiral 
surface  forming  the  corresponding  spiral  edge  60 
or  shoulder  facing  only  toward  the  delivery 
end  of  the  roll,  substantially  as  described,  a 
pair  of  side  boards  supported  longitudinally 
above  the  rolls,  an  endless  link  belt  provided 
with  cross-blocks  and  running  longitudinally  65 
of  and  between  the  rolls,  and  actuating  mech- 
anism, substantially  as  described. 

3.  In  a  machine  for  assorting  fruit  and  like 
articles,  a  pair  of  rotary  cylinders  gradually 
diminishing  in  the   direction  of  their  length,  70 
each   cylinder  having   the   spiral  smooth  sur- 
face   formed    with    the    corresponding    spiral 
edge  facing  only  toward  the  small  end  of  the 
cylinder,    as    described,    mechanism    for    ad- 
justing the  axial  center  of  the  rolls  in  rela-  75 
tion  to  each  other,  a  pair  of  side  boards  above 
and  near  the  axial  center  of  the  rolls,  and  end- 
less belt  running  parallel  to  the  axis  of  the 
rolls   between   the   same,   and   mechanism   for 
driving  the  movable  parts,  combined  substan-  80 
tially  as  set  forth,  for  the  purposes  stated. 

4.  In  a  machine  for  assorting  fruit  and  like 
articles,  a   pair  of   rotating  cylinders,  dimin- 
ishing spirally  in  their  diameter  in  the  direc- 
tion of  their  length,  each  cylinder  having  the  85 
spiral  surface  with  the  corresponding  spiral- 
edged  shoulder  facing  only  toward  the  small 
end  of  the  cylinder,  substantially  as  set  forth, 
mechanism   for    adjusting   the  cylinders   with 
reference  to   their  axial  centers,  side  boards  90 
or    hoppers    supported    above    and    near    the 
axial  center  of  the  rolls,  an  endless  link  belt 
running   between   the   axes  of  the   rolls,  and 
mechanism   for   driving   the    parts,   combined, 
substantially  as    set   forth    for   the   purposes  95 
stated. 

5.  A  separating-machine,  substantially  as 
described,  comprising  a  rotating  cylinder 
gradually  diminishing  in  diameter  from  one 
end  to  the  other  and  formed  with  the  spiral  100 
surface  from  end  to  end  having  the  corre- 
sponding spiral-edged  shoulder  facing  only 
toward  the  small  end  of  the  cylinder  and  offer- 
ing no  obstruction  to  the  advance  of  fruit 
along  the  cylinder,  substantially  as  set  forth.  105 

Signed  bv  me  at  Utica,  New  York,  this  13th 
day  of  April,  1899. 

MORRIS  P.   RICHARDS. 

Witnesses : 
W.  G.  Stone, 
Phebe  a.   Tanner. 
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UNITED  STATES  PATENT  OFFICE. 

HENRY  H.  HUTCHINS,  OF  GANGES,  MICHIGAN. 

FKUIT  AND  VEGETABLE  ASSOETEE. 


8PECIFICATI0N  forming  part  of  Letters  Patent  No.  465,856,  dated  December  29,  1891. 
Application  filed  August  6,  1891.     Serial  No.  401,844.     (No  model.) 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  Henry  H.  Hutchins,  a 
citizen  of  the  United  States,  residing  at  Ganges, 
;in  the  county  of  Allegan  and  State  of  Michi- 
|gan  have  invented  certain  new  and  useful 
I  Improvements  in  Fruit  and  Vegetable  Assort- 
!  ers ;  and  I  do  hereby  declare  the  following  to 
i  be  a  full,  clear,  and  exact  description  of  the 
i  invention,  such  as  will  enable  others  skilled  in 
I  the  art  to  which  it  appertains  to  make  and  use 
the  same. 

My  invention  relates  to  improvements  in 
machines  for  assorting  or  grading  fruits  and 
vegetables,  and  more  particularly  to  improve- 
ments in  the  style  of  machines  for  which  I 
have  made  application  for  Letters  Patent, 
filed  January  30,  18&0,  Serial  No.  338,693. 

The  object  of  my  invention  is  to  provide 
such  machines  with  certain  new  and  useful 
features  hereinafter  more  fully  described,  and 
particularly  pointed  out  in  the  claims,  refer- 
ence being  had  to  the  accompanying  draw- 
ings,  in   which — 

Figure  1  is  a  plan  view  of  a  device  embody- 
ing my  invention;  Fig.  2,  a  longitudinal  ver- 
tical section  of  the  same  on  the  line  a;  a;  of 
Fig.  1;  Fig.  3,  an  end  elevation,  partly  in  sec- 
tion on  the  line  y  y  of.  Fig.  2;  and  Fig.  4,  a 
transverse  vertical  section  on  the  line  z  z  oi 
I  the  same  figure. 

Like  letters  refer  to  like  parts  in  all  the 
figures. 

Journaled  within  a  suitable  frame-work  and 
near  the  center  of  the  machine  is  the  driving- 
>  shaft  A,   having   the  fly-wheel   T   at   one   end 
and  the  pulley  K  K'  at  the  other  end  and  ro- 
tated by  the  pitman  S  and  treadle  R. 

Journaled    near    each    end    of    the    machine 
and    in     the    same    horizontal    plane    are    two 
)  shafts  A'  and  A",  each  having  at  the  middle 
a   pulley    B,    around    which    are    two    parallel 
belts  C  C  a  short  distance  apart,  said  belts  hay- 
ing their  adjacent  edges  running  in  grooves  in 
the   opposite  sides  of   a  middle   giiide  D,  the 
5  upper  side  of  which  is  oppositely  inclined  to- 
ward  the   respective   rolls   F,   which    rolls   are 
parallel  to  and  opposite  the  outer  edges  of  said 
belts.     These    rolls    are    provided    with    spiral 
ribs   F*   and    journaled    in   hangers   H,   which 
Q  hangers    are    mounted    upon    transverse    rods 


G,  each  having  right  and  left  threads  engag- 
ing corresponding  threads  in  the  respective 
hangers. 

E  are  side  boards  arranged  parallel  to  the 
rolls  F,  having  their  lower  edges  above  the  55 
same,  and  pivoted  to  the  hangers  H  by  the 
rods  I,  their  upper  edges  being  inclined  out- 
ward and  resting  against  the  inner  sides  of 
the  frame. 

K"  is  a  pulley  on  the  shaft  A',  which  is  con-  60 
nected  to  K'  on  the  driving-shaft  by  a  belt  J' 
to  drive  the  belts  C  C.     The  pulley  B  on  the 
shiift    A'    is    smaller   than   the   corresponding 
pulley  on  A",  whereby  the  upper  and  lower 
linear  parts  of  the  belts  C  C  are  oppositely  65 
inclined,  the  upper  parts  descending  from  the 
larger   to    the    smaller   pulley   and  the   lower 
parts  descending  from  the  smaller  to  the  larger 
pulley.     The     respective     upper     and     lower 
guides  D  D,  rolls  F,  and  side  boards  E  are  70 
also  inclined  to  correspond  with  the  portion 
of  the  belts  C  with  which  they  coact.  ^ 

Beneath  the  upper  system   is   the  inclined 
floor  L,  with  its  lower  end  near  and  above  the 
upper  end  of  the  lower  system,  and  beneath  75 
the  lower  system  another  inclined  floor  lead- 
ing to  the  discharge-chute  Ms.     Beneath  the 
respective  lower  ends  of  each  system  are  other 
similar  discharge-chutes  M' M2.     On  the  lower 
end  of  the  lower  guide  E  is  an  inclined  guard  80 
E',   which   deflects   the  stock  away   from  the 
pulley  B  and  prevents  it  from  being  caught 
between  said  pulley  and   the  belts  CO.     All 
of  the   rolls  F  are  provided  with  pulleys  F 
on    their    adjacent    ends,   said    pulleys   being  85 
substantially  in   the   same  vertical  plane  and 
rotated  in  the  direction  indicated  by  the  ar- 
rows by  a  single  belt  J,  which  runs  from  the 
upper  side   of  the  pulley  K  to  the  idler  U, 
thence    around    the   upper   right-hand   pulley,  90 
thence    downward    to    and   around   the   lower 
right-hand  pulley,  thence  laterally  to  the  idler 
V",    thence    returning    across   to    and   around 
the  lower  left-hand  pulley,  thence  upward  to 
and  around  the  upper    left-hand    pulley,  thence  9& 
across  to  the  idler  U',  and  thence  to  the  lower 
side  of  the  driven  pulley  K,  being  led  around 
the  various  pulleys,  as  indicated  by  the  ar- 
rows, and  crossed,  as  indicated  an  the  draw-  ^^^ 
ings. 
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N  is  the  inclined  feed-hopper,  pivoted  at 
its  lower  end  to  the  frame  of  the  machine  and 
supported  at  its  upper  end  by  the  pivoted  leg 
N'.  A  portion  of  the  floor  of  said  hopper  is 
5  grated,  as  shown  at  O,  and  beneath  the  same 
is  an  inclined  chute  P,  having  segmental  sides 
P',  pivoted  at  its  upper  end  beneath  the  lower 
end  of  the  grating  and  adjustably  supported 
by  one  or  more  straps  Q  at  its  lower  end. 

10  The  operation  of  my  device  is  as  follows: 
The  fruit,  vegetables,  or  other  stuff  to  be  as- 
sorted is  put  into  the  upper  end  of  the  hop- 
per N,  and,  passing  over  the  grating  O,  all 
sticks,  leaves,  and  portions  too  small  to  be  of 

15  value  fall  through  upon  the  chute  P  and, 
sliding  down,  fall  to  the  ground  or  into  a  suit- 
able receptacle.  When  out  of  use,  the  hop- 
per N  is  turned  over  upon  the  top  of  the  ma- 
chine.    P  then  incloses  and  protects  the  bars  O 

20  from  accidental  damage.  Passing  down  upon 
the  upper  system  the  fruit,  &c.,  is  divided  by 
the  inclined  upper  surface  of  the  guide  D,  all 
but  the  largest  falling  through  between  the 
belts  C  and  the  rolls  F,  which  rolls  are  adjust- 

25  ed  relative  to  said  belts  by  turning  the  rods  G. 
These  larger  ones,  resting  on  the  outer  edges 
of  the  belts,  are  carried  forward  by  the  same, 
and,  aided  by  the  spiral  form  of  the  ribs  of 
the  rolls,  pass  down  and  are  discharged  at  M'. 

30  All  those  that  pass  through  the  upper  system 
fall  upon  the  upper  end  of  the  lower  system, 
where  they  are  again  taken  up  by  the  inner 
surface  of  the  same  belts  C  C.  These  lower 
rolls,  being  properly  adjusted  to  the  said  belts, 

35  take  out  another  smaller  grade,  and  the  resi- 
due, passing  through,  is  discharged  at  Ms.  v?hile 
the  middle  grade  is  discharged  at  M2.  It  will 
be  observed  that  by  the  construction  shown 
the   rolls  are    equally   and   simultaneoulsy   ad- 

40  justed  by  turning  the  rods  G  and  that  the 
side  boards  are  at  the  same  time  automati- 
cally maintained  in  proper  relation  to  the 
rolls;  also,  that  the  stuff  passing  through  the 
screen  O  is  discharged  from  the  machine  and 

45  the    screen    protected    from    accidental    break- 
age when  out  of  use. 
What  I  claim  is — 

1.  In    combination    with    an    inclined    feed- 
hopper  pivoted    at   one   end,   having  a  grated 

50  portion  and  adapted  to  fold  upon  the  top  of 
the  machine,  and  oppositely-inclined  chute  piv- 
oted to  the  lower  end  of  said  hopper  at  one 
end  and  adjustably  attached  to  said  hopper 
at  its  opposite   end,   said  chute   also   adapted 


to  cover  and  protect  said  grated  portion  of 
said    hopper,    substantially   as    described. 

2.  The  combination  of  two  shafts  in  8ub-| 
stantially  the  same  horizontal  plane,  each  hav-'- 
ing  a  pulley,  one  of  which  is  larger  than  the 
other,  two  parallel  belts  around  said  puUeyg, 
a  guide  having  oppositely-inclined  upper  sur- 
faces above  the  adjacent  edges  of  said  belts, 
and  rolls  parallel  with  the  outer  edges  of  said 
belts,  substantially  as  described. 

3.  The  combination  of  parallel  rolls  adapted 
to  rotate  in  opposite  directions,  grading-belts 
between  said  rolls,  oppositely-inclined  piv- 
oted side  boards  above  said  rolls,  said  side 
boards  and  rolls  being  journaled  in  hangers 
mounted  on  transverse  rods  having  right  and 
left  screw-threads  engaging  corresponding 
threads  in  said  hangers,  substantially  as  de- 
scribed. 

4.  The  combination  of  two  shafts  in  the 
same  plane,  having  pulleys  of  different  sizes, 
two  parallel  belts  around  said  pulleys,  grooved 
guides  engaging  the  inner  edges  of  said  belts, 
said  guides  having  oppositely-inclined  upper 
surfaces,  and  rolls  parallel  to  the  outer  edges 
of  said  belts,  substantially  as  described. 

5.  The  combination  of  two  shafts  in  the 
same  plane,  pulleys  of  unequal  diameters  on. 
said  shafts,  parallel  belts  on  said  pulleys, 
guides  ha^dng  grooves  engaging  the  adja- 
cent edges  of  said  belts  and  oppositely-in- 
clined upper  surfaces,  and  rolls  opposite  the 
outer  edges  of  said  belts,  journaled  in  hang- 
ers mounted  on  rods  having  right  and  left 
hand  screw-threads  engaging  corresponding 
threads  in  said  hangers,  and  side  boards  above 
said  rolls  pivoted  to  said  hangers  at  their 
lower  edges  and  outwardly  inclined  at  their 
upper  edges,  substantially  as  described. 

6.  In  a  fruit-grading  machine,  parallel  belts, 
a  guide  having  grooves  engaging  the  adja-  i 
cent  edges  of  the  same  and  oppositely-inclined 
upper  side  above  the  same,  and  rolls  adjacent 
to  the  outer  edges  of  said  belts,  adapted  to  ro- 
tate in  opposite  directions  and  having  oppo- 
sitely-inclined spiral  ribs,  substantially  as  de-  3 
scribed. 

In  testimony  whereof  I  afl^  my  signature  in 
presen«e  of  two  witnesses. 

HENRY  H.  HUTCHINe. 

Witnesses : 

Dennis  L.  Rogers, 
Lois  Moulton. 
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UNITED  STATES  PATENT  OFFICE. 


FRANK  N.  ELLITHORPE,  OF  PEACHTON,  OHIO. 

MACHINE  FOE  SORTING  OR  GRADING  FRUIT,  &c. 


SPECflFICATION  forming  part  of  Letters  Patent  No,  527,953,  dated  October  23,  1894. 

Application  filed  January  20,  1894.     Serial  JMo.  497,471.     (No  model.) 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  I'rank  N.  Ex.lithorpe, 
a  citizen  of  the  United  States,  residing  at 
Peachton,  in  the  county  of  Ottawa  and  State 
Ohio,  have  invented  certain  new  ami  useful 
Improvements  in  Machines  for  Sorting  or 
Grading  Fruits,  &c.,  of  which  the  following  is 
a  specification,  reference  being  had  therein 
to  the  accompanying  drawings,  in   which — 

Figure  1  is  a  side  elevation  of  the  improved 
machine;  Fig.  2,  a  vertical  sectional  view 
thereof  taken  on  the  line  2 — 2  of  Fig.  1 ;  Yig. 
3,  a  sectional  view  taken  on  the  line  3 — 3  of 
Fig.  1  and  showing  the  gate;  Fig.  4,  a  plan 
■view  of  the  front  end  of  the  lower  grading 
diaphragm;  Fig.  5,  a  plan  view  of  the  ma- 
chine; Figs.  6,  7,  8,  and  9,  diagrams  of  modi- 
fied forms  of  the  grading  devices;  Fig.  10,  a 
detail  plan  of  one  of  the  grading  diaphragms, 
the  covering  or  protecting  plates  being  re- 
moved; Fig.  10a,  a  detail  plan  of  one  member 
of  the  grading  channels ;  Fig.  11,  a  detail  trans- 
Terse  section  of  the  upper  end  of  the  adjust- 
able member;  Fig.  12,  a  detail  cross  section 
of  the  adjustable  member  taken  at  a  point 
along  its  length;  Fig.  13,  a  detail  transverse 
section  of  the  lower  part  or  bar  of  one  of  the 
members,  showing  the  adjustable  plate  for 
assisting  in  supporting  the  traveling  rope  or 
belt;  Fig.  14,  a  detail  plan  of  the  same,  show- 
ing said  adjustable  plates  and  also  a  modified 
arrangement  of  the  pullpys  carrying  the  belt 
or  rope,  and  Fig.  15  a  detail  cross  section  of 
the  lower  end  of  the  adjustable  member. 

This  invention  is  designed  to  provide  an 
improved  machine  for  grading  or  separating 
oranges  and  other  fruits  as  regards  their 
sizes  and  also  for  assorting  them  as  regards 
their  color  or  other  characteristics,  as  fully 
hereinafter  appears. 

Referring  to  the  drawings,  the  numeral  1 
designates  a  suitable  frame;  2,  a  canvas  hop- 
per formed  at  the  upper  or  forward  end  of 
the  machine;  3,  a  grating  of  the  usual  con- 
struction; 4,  the  assorting-board  adjoining 
the  grating  and  conveying  the  fruit  to  the 
ehutes  leading  to  the  upper  and  lower  dia- 
phragms; 5,  a  chute  loading  to  the  upper  dia- 
phragm; 6,  a  descending  chute  leading  to 
the  lower  diaphragm,  and  7  a  vertically-mov- 
able gate  extending  transversely  of  the  ma- 
chine in  front  of  the  chutes,  said  gate  work- 


ing through  a  slot  in  the  sorting-board  and 
being  raised  and  lowered  by  means  of  a  pair 
of  hook-shaped  arms  8  carried  by  a  trans-  55 
verse  shaft  9  and  working  through  openings 
in  the  upper  edge  of  the  gate,  as  shown  most 
clearly  in   Fig.   3. 

The  upper  and  lower  grading  devices  are 
constructed  precisely  alike  and  it  will  be  un-  60 
derstood  that  a  descrijition  of  one  set  of  de- 
vices will  answer  for  both,  the  same  numer- 
als being  used  to  designate  corresponding 
parts  in  the  two  sets  of  devices. 

Each    grading    diaj)hragm    consists    of   two  65 
channels    separated     by    a    central    dividing- 
lx)ard   10,   liaving   its  sides  inclined   in  oppo- 
site directions  and  extending  from  the  chute 
5   to   the  rear   end   of   the    frame.     To   assist 
the  central  part  10  in  directing  the  fruit  into  70 
the   gra<ling   channels,   a   downwardly-and   in- 
wardJy-iuclined   board    11   is   supported   along 
each  side  of  the  machine,  each  of  said  boards 
being    adjustably     connected     and    supported 
upon  tlie  u))per  edge  of  the  frame  by  means  75 
of  slotted  plates  12  and  suitable  bolts  passing 
therethrough. 

Across  each  diaphragm  near  the  upper  end 
thereof   is   suspended    a    flexible   retarder   13, 
which  serves  to  break  the  force  of  the  incom-  80 
ing    fruit    and    prevent    it    rolling    down    the 
channels    too    rapidly.      To    convey    the    fruit 
along  the  channels,  a  pair  of  endless  belts  14 
nnd    15   are   employed    for  each   channel,  said 
belts   extending  the   full  length   of   the  chan-  85 
nels  and    being   supported   a  little  below   the 
guides  10  and  11  by  means  of  suitable  pulleys 
journaled  on  vertical  shafts  between  the  lon- 
gitudinal bars   16  and   Ki^,   one  pair  of  said 
bars    being    employed    for   each    endless    con-  90 
veyer. 

The  conveyers  at  their  rear  or  low^er  ends 
pass  around  pulleys  17  journaled  on  a  verti- 
cal shaft  supported  between  bars  Ifi  and  16«, 
said  pulleys  being  each  longitudinally  ad-  95 
juatablc  in  slotted  nlntes  IS  in  order  that  the 
conveyers  may  be  kept  sufficiently  taut,  and 
at  their  upper  ends  thev  each  pass  over _ a 
set  of  vertical  pulleys  19  journaled  in  suit- 
able brackets  supported  between  said  bars  100 
16  and  16x,  and  from  these  pulleys  19  the 
conveyers  pass  down  and  around  suitable  pul- 
leys on  a  driving  shaft  20  journaled  in  the 
lower  part  of  the  frame. 
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The  longitudinal  bars  carrying  the  convey- 
ers are  supported  at  their  ends  on  transverse 
bars  21  supported  in  the  frame  of  the  ma- 
chine, and  the  bars  of  each  pair  are  connected 
5  together  and  supported  the  proper  distance 
apart  by  vertical  bolts  22,  the  bolts  being 
provided  with  suitable  heads  and  nuts  in  order 
that  the  bars  may  be  adjusted  vertically  with 
respect  to  each  other. 

10  In  order  that  the  width  of  the  grading  chan- 
nels may  be  varied,  by  adjusting  one  of  the 
conveyers  to  or  from  its  opposite  member, 
one  set  of  bars  of  each  channel  is  adjustably 
supported  at  its  ends  upon  slotted  plates   23 

15  fixed  to  the  transverse  bars  21,  the  clamping 
bolts  24  passing  down  through  the  bars  and 
through  said  slotted  plates,  as  shown  most 
clearly  in   Fig.   11. 

The    inner    conveyer    of    each     channel    is 

20  straight  and  is  supported  by  the  strip  25,  ad- 
justably bolted  to  the  under  bar  16^  and  ex- 
tending out  over  the  edge  of  the  same,  and 
partially  under  the  rearwardly  or  down- 
wardly-moving   part    of    the    conveying    cord, 

25  aa*  shown  most  clearly  in   Fig.   13. 

To  form  a  series  of  rectangular  grading  open- 
ings in  each  channel,  said  openings  gradu- 
ally increasing  in  width  from  the  upper  end 
of  the  channel  to  the  lower  end  thereof,  a  se- 

30  ries  of  loops  26  are  formed  in  each  of  the  con- 
veyers or  belts  15,  the  portions  of  said  belts 
between  the  loops  being  supported  by  adjust- 
able plates  27  similar  to  the  strips  25.  The 
loops  26  are  each  formed  by  carrying  the  belt 

35  first  around  a  horizontal  pulley  28  journaled 
near  the  inner  edges  of  the  bars  16  and  16« 
and  then  carrying  it  around  another  pulley 
29  and  from  thence  around  a  smaller  pulley 
30,  carried    directly  under   said   pulley   28,  the 

40  belt  then  passing  down  the  channel  to  the 
next  puUey  28  and  there  formed  into  another 
loop  like  the  one  just  described  and  so  on 
to  the  end  of  the  channel,  each  loop  enabling 
a  sort  of  offset  to  be  formed  in   the  belt  to 

45  make  each  succeeding  opening  slightly  larger 
than  the  preceding  opening. 

As  shown  in  Fig.  14,  the  small  pulley  30  may 
be  omitted  by  supporting  pulley  29  nearer 
the  inner  edges  of  bars  16^  and  carrying  the 

50  belt  from  said  pulley  29  under  the  inner  edge 
of  pulley  28,  as  shown;  and  the  pulley  28 
may  have  its  shaft  set  on  a  slight  incline  if 
desired  in  order  to  raise  the  inner  edge  of  the 
pulley    and    permit    the    belt    to    pass    freely 

55  under  it. 

Under  each  diaphragm  is  arranged  a  series 
of  laterally-extending  spouts  31  which  serre 
to  ^receive  the  fruit  from  the  different  sized 
openings  and  convey  it  out  at  the  side  of  the 

60  machine,  and  projecting  rearwardly  from 
each  diaphragm  is  a  tail-spout  32  to  receive 
the  fruit  that  does  not  pass  through  the  grad- 
ing openings.  As  will  be  seen  the  number  of 
spouts  correspond  to   the  number   of  grading 

(55  openings  formed  in  the  channel,  and  it  will 
also  be  seen  that  the  number  of  openings  and 


spouts  may  be  varied  to  suit  the  exigencies 
of  the  case.  As  shown,  the  inner  edges  of 
the  upper  plates  or  bars  16  are  notched  or  cut 
out  to  correspond  to  the  rectangular  grading 
openings,  and  the  upper  corners  of  these  cut- 
out portions  are  beveled  to  throw  the  fruit 
upon  the  traveling  conveyers.  As  will  also 
be  seen  the  conveyers  of  both  diaphragms  are 
driven  from  pulleys  on  the  shaft  20  and  some 
of  the  conveyers  of  the  upper  diaphragm  work 
through  openings  in  the  descending  chute  6, 
as   shown   most   clearly   in   Fig.   2. 

Should  it  be  undesirable  to  pass  the  upper 
conveyers  down  through  chutes  6,  they  may 
be  passed  over  pulleys  on  a  separate  shaft 
journaled  in  the  frame  above  said  chute  and 
said  shaft  may  be  driven  by  a  suitable  belt 
or  chain  36  connecting  it  to  the  lower  shaft, 
as  shown  in  dotted  lines  in  Fig.  2.  If  desired 
the  descending  chute  6  may  be  formed  of  flexi- 
ble material,  such  as  canvas,  to  prevent  in- 
jury to  the  fruit. 

In  the  diagram  shown  in  Fig.  6,  the  inner 
conveyers  are  formed  of  a  series  of  sprocket 
chains  40,  suitably  mounted,  and  in  Fig.  7 
the  same  arrangement  of  sprocket  chains  is 
shown  excepting  that  the  sprocket  chains  are 
arranged  outside  of  the  conveyers  having  the 
looped  offsets;  and  in  Figs.  8  and  9  the  belt- 
conveyers  are  used  in  connection  with  suit- 
able longitudinal  rollers  41  which  may  be  cov- 
ered and  rotated  in  order  to  assist  in  con- 
veying the  fruit. 

It  will  be  observed  that  the  looped  conveyer 
may  be  used  in  the  above  combinations  and 
also  in  others  without  departing  from  the 
scope  of   the  invention. 

The  shaft  20  may  be  driven  in  any  suit- 
able manner,  but  I  prefer  the  devices  shown, 
which  consist  of  a  pair  of  foot-levers  33  con- 
nected to  the  opposite  ends  of  an  oscillating 
bar  34,  said  bar  being  connected  by  means 
of  a  pitman  35  to  a  wrist-pin  carried  by  a 
balance  or  fly-wheel  36  on  the  shaft  20. 

As  the  fruit  passes  down  over  the  grading 
and  sorting  board,  the  gate  being  lowered, 
the  operator  sorts  the  fruit  by  hand  and  di- 
rects one  kind  into  the  upper  chute  and  the 
other  kind  into  the  descending  chute,  and  as 
the  fruit  passes  down  the  channel  it  is  graded 
according  to  size  and  conveyed  by  the  spout 
into  suitable  receiving  vessels.  It  wiU  thus 
be  seen  that  the  fruit  may  be  readily  assorted 
with  respect  to  its  color  or  other  character- 
istics and   also  graded  according  to  sizes. 

The  looped  conveyers  may  be  used  on  both 
sides  of  channels  at  the  same  time,  or  only 
one  looped  conveyer  may  be  used  as  shown 
in  Fig.  10,  but  this  may  be  used  on  either  side 
of    channels    to    suit    the    case. 

It  will  be  clearly  seen,  that  instead  of  two 
grading  channels,  as  shown  in  Fig.  10,  the 
number  may  be  varied,  and  but  one  channel 
used  or  more,  as  the  case  may  be  the  other 
members  and  parts  corresponding.  It  will 
also  be  observed  that  the  inside  plates  may 
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be  made  adjustable,  and  the  outside  plates 
atationarj,  or  they  may  both  be  made  adjust- 
able  or  both   stationary. 

When  grading  fruit  that  does  not  require 
assorting,  the  lower  chute,  grading  channels, 
spout  conveyers,  &c.,  may  lie  disposed  of,  and 
the  upper  set  only  used. 

Having  thus  fully  described  my  invention, 
•what  I  claim,  and  desire  to  secure  by  Letters 
Patent^  is — 

1.  In  a  machine  for  grading  oranges,  the 
combination  of  a  grading  channel,  a  chute 
leading  thereto,  a  hopper  connected  to  the 
chute,  a  vertically  movable  gate  working 
through  an  opening  in  the  bottom  of  the 
chute,  a  traverse  shaft  carrying  a  pair  of 
curved  hooks  8,  said  hooks  working  in  open- 
ings  in   the   gate,   substantially   as    described. 

2.  In  a  machine  for  grading  and  assorting 
oranges,  the  combination  of  a  frame,  a  single 
hopper,  two  adjacent  chutes  leading  there- 
from, one  of  the  chutes  descending  and  ter- 
minating below  the  other,  two  grading  chan- 
nels supported  one  above  the  other  and  con- 
nected to  the  respective  chutes,  a  series  of 
troughs  supported  beneath  each  grading 
channel  and  extending  outwardly  from  the 
frame,  the  upper  series  of  troughs  projecting 
out  on  the  opposite  side  from  the  other  series, 
whereby  the  fruit  may  be  graded  as  to  size 
and  assorted  as  to  quality,  substantially  as 
described. 

3.  In  a  machine  for  grading  fruit,  a  grading 


channel    consisting    of    two    members,    one    of 
said    members    consisting    of    an    endless   cord  35 
or  belt  looped  at  intervals  to  form  a  series  of 
grading-openings,    substantially    as    described. 

4.  In  a  machine  for  grading  fruit,  a  grading- 
channel    consisting    of    two    endless    conveyers 

or  belts  and  pulleys  for  supporting  the  same,  40 
one  of  said  belts  having  formed  in  it  at  inter- 
vals along  its  length  offsets,  whereby  a  series 
of  rectangular  grading  openings  is  formed, 
each  sucessive  opening  being  wider  than 
the  preceding  opening,  substantially  as  de-  45 
scribed. 

5.  In  a  machine  for  grading  fruit,  a  grading- 
channel  consisting  of  two  members,  one  of 
said  members  consisting  of  an  endless  belt  or 
conveyer,  said  belt  or  conveyer  having  loops  50 
26  formed  in  it  at  intervals,  pulleys  carrying 
these  loops,  and  means  for  driving  the  belt, 
substantially  as  described. 

6.  In  a  machine  for  grading  fruit,  a  grading- 
channel  consisting  of  two  members,  each  of  55 
said  members  consisting  of  a  pair  of  longi- 
tudinal bars  adjustably  connected  together 
and  supported  one  above  the  other,  and  an 
endless  conveyer  carried  by  pulleys  journaled 
between   the   bars,    substantially   as   described.  60 

In  testimony  whereof  I  aflSx  my  signature  in 
presence  of  two  witnesses. 

FEANK    N.    ELLITHORPE. 
Witnesses : 

J.  W.  Gamble, 

A.    J.    OVPEN. 
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To  all  whom  it  may  concern: 

Be  it  known  that  I,  Charles  Eaybukn,  a 
citizen  of  the  United  States,  residing  at  Lind- 
say,   county    of    Tulare,    State    of    California, 

>  have  invented  an  Improvement  in  Apparatus 
for  Sorting  and  Distributing  Fruit;  and  I 
hereby  declare  the  following  to  be  a  full,  clear, 
and  exact  description  of  the  same. 

My  invention  relates  to  an  improved  means 

)  'for  distributing  fruit  from  the  grading-ma- 
chine  to  the  packers. 

In  the  preparation  of  fruit,  such  as  oranges, 
for  the  market,  the  oranges  are  run  through 
a    grading-machine    and    sorted    according    to 

5  standard  sizes.  The  assorted  fruit  is  then 
packed  into  boxes  ready  for  shipment.  Many 
of  these  machines  are  capable  of  handling 
several  car-loads  of  fruit  in  a  day;  but  the 
output    is   hampered    often   for   lack    of   floor- 

0  space  to  accommodate  the  packers  or  from 
the  inherent  incapability  of  the  means  at  hand 
to  distribute  the  fruit  in  such  manner  that 
sufficient  packers  can  be  employed. 

The   object    of    my   invention   is    to   provide 

5  suitable  means  for  the  rapid  handling  of  the 
assorted  fruit  by  affording  accommodation 
for  a  greater  number  of  packers  than  it  has 
heretofore  been  generally  possible  to  employ, 
at     the    same    time     economizing    floor-space. 

0  It  consists  of  the  parts  and  the  consruction 
and  combination  of  parts  hereinafter  more 
fully  described,  having  reference  to  the  ac- 
companying drawings,  in  which — 

Figure  1  is  a  perspective  view  of  my  appa- 

5  ratus.  Fig.  2  is  a  transverse  section  of  same. 
Fig.  3  is  a  transverse  section  of  bin.  Fig.  4. 
is  a  perspective  view  of  tilting  board. 

A  represents  a  suitable  grader  or  sizer  sup- 
ported upon  a  platform  2,  situated  at  a  con- 

10  venient  height  above  the  floor,  so  that  a  man 
may  easily  move  about  beneath  it.  The  as- 
sorted oranges  pass  according  to  their  respec- 
tive grades  into  troughs  3,  leading  outwardly 
from  each  side   of  the  grader  to   the  edge  of 

\5  the  platform.  Each  of  the  troughs  3  dis- 
<>harges  into  a  second  trough  4,  running  at 
right  angles  to  troughs  3,  whence  the  fruit  is 
delivered  into  their  respective  bins  5.  The 
troughs   are  all  lined  with   canvas   or  like   suit- 

)0  able  material  to  afford  a  proper  resilient  sur- 
face over  which  the  oranges  may  roll  without 


injury.  Just  below  the  discharge  end  of  each 
trough  4  and  extending  parallel  therewith  is 
a  tilting  inclined  board  6,  slightly  concaved, 
by  which  the  fruit  is  delivered  to  either  one  55 
side  or  the  other  of  the  bin.  The  head  or  up- 
per end  of  the  board  onto  which  the  fruit  ia 
first  received  is  provided  with  a  pillow  or  pad 
7,  as  shown,  to  deaden  the  fall  of  the  fruit. 
The  board  is  smtably  journaled  at  its  ends,  60 
so  as  readily  to  be  tilted  to  one  side  or  the 
other,  a  cleat  8  limiting  the  movement  of  the 
board  about  its   pivots. 

When  one  side  of  a  bin  is  filled  sufficiently, 
its  board  is  turned  to  deflect  the  fruit  to  the  65 
other   side. 

The  bins  are  disposed  in  line  beneath  the 
boards  and  extend  parallel  with  the  axis  of  the 
grader  A  and  on  either  side  thereof.  Their 
size  depends  on  the  output  of  the  machine.  70 
They  are  each  adapted  to  accommodate  one 
or  more  packers  on  either  side,  the  packers 
working  a1  suitable  tables  9,  those  on  one  side 
of  the  bins  standing  beneath  the  platform. 
Thus  it  is  seen  that  I  may  very  materially  in-  75 
crease  the  output  of  a  single  machine  by  dis- 
posing the  platform  and  providing  the  appa- 
ratus described  whereby  four  rows  of  pack- 
ers may  be  accommodated,  whereas  without 
such  construction  the  output  would  be  re-  80 
duced,  owing  to  inability  to  provide  standing 
room  for  the  packers.  As  it  is  now  I  am  able 
to  increase  the  number  of  packers  without 
unduly  lenghtening  the  bins  as  would  be  the 
case  if  only  access  could  be  had  to  them  at  one  85 
side  or  if  there  were  bins  only  on  one  side  of 
the   grader. 

The  bottoms  of  the  bins  slope  from  the  cen- 
ter to  the  padded  sides.  Preferably  these 
bottoms  are  each  made  in  two  sections  10,  of  90 
canvas  stretched  over  frames,  which  are 
hinged  to  the  sides  of  a  bin  and  ordinarily 
rest  on  a  padded  ridge-pole  11,  disposed  cen- 
trally beneath  the  deflector  6.  The  ends  of 
the  frames  are  supported  on  suitable  cleats  95 
secured  to  the  ends  of  the  bin. 

The  object  of  forming  the  bottoms  in  mov- 
able sections  is  to  allow  of  their  being  turned 
up  edgewise  during  the  idle  season  and  pre- 
vent the  collection  of  dust  and  to  enable  the  100 
workmen  to  get  at  the  bins  readily  in  order 
to  clean  them  out  at  any  time. 
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Having  thus  described  my  invention,  what 
I  claim,  and  desire  to  secure  by  Letters  Pat- 
ent, is — 

1.  The  combination  -with  a  fruit-grader 
5  having  an  inclined  lateral  discharge-con- 
veyer, of  a  bin  having  a  central  longitudinal 
ridge-pole  with  oppositely-inclined  bottom 
sections,  said  ridge-pole  disposed  essentially 
in  a  plane  parallel  with  the  discharge  of  said 

10  conveyer,  whereby  discharge  into  the  bin  may 
take  place  equally  on  each  side  of  the  bin 
and  without  injury  to  the  fruit,  and  box-sup- 
ports upon  each  side  of  said  bin. 

2.  In  a  device  of  the  class  described  a  re- 
15  ceiving-bin   having  a   padded   ridge-pole   along 

its  longitudinal  center,  in  combination  with 
oppositely-inclined  hinged  sections  forming 
the  bottom  of  the  bins  and  having  their  inner 
sides  normally   resting  upon   the   ridge-pole. 

20  3.  In  a  machine  of  the  character  described, 
the  combination  with  bins  having  the  oppo- 
sitely-inclined bottoms,  of  a  tilting  inclined 
board  mounted  above  the  apex  of  the  bottoms 
and     having     a     transversely-concaved     upper 

25  surface,  and  means  limiting  the  movement  of 
the  board  about  its  axis. 

4.  In  a  machine  of  the  character  described, 
the  combination  with  bins  ha\ang  the  oppo- 
sitely-inclined   bottoms,    of    a    tilting    inclined 

30  board  mounted  above  the  apex  of  the  bottoms, 
and  transversely   concaved   and  provided  with 


a  pillow  or  pad  at  its  head,  and  a  cleat  below 
the  board  and  limiting  the  tilting  movement 
of    the    same. 

5.  In  a  machine  of  the  character  described, 
the  combination  of  a  bin  having  a  bottom  com- 
posed of  frames  and  a  fabric  covering 
stretched  over  the  same,  said  frames  pivoted 
at  opposite  sides  of  the  bin,  and  a  ridge-pole 
or  rest  centrally  located  between  the  frames 
and  adapted  to  support  the  free  ends  thereof 
said  frames  capable  of  being  turned  up  edge- 
wise to  give  access  to  the  bins  for  cleansing 
purposes  and  to  prevent  the  collection  of  dust. 

6.  In  a  machine  of  the  character  described, 
the  combination  of  a  bin  having  padded  sides 
and  a  bottom  composed  of  oppositely-in- 
clined frames  and  a  fabric  covering  therefor, 
said  frames  pivoted  at  opposite  sides  of  the 
bin,  and  a  padded  ridge-pole  centrally  placed 
between  the  frames  and  adapted  to  support 
the  free  ends  thereof,  said  frame  capable  of 
being  turned  up  edgewise  to  give  access  to  the 
bins  for  cleansing  purposes  and  to  prevent 
the  collection  of  dust. 

In  witness  whereof  I  have  hereunto  set  my 
hand. 


CHAS.  RAYBUEN. 


Witnesses: 

W.    A.    FiNLEY, 

E.   A.   McCoRD. 
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To  all  whom  it  may  concern: 

Be  it  known  that  I,  Fridolf  F.  Backstorm, 
a  citizen  of  the  United  States,  residing  at 
Chicago,  in  the  county  of  Cook  and  State  of 
5  Illinois,  have  invented  certain  new  and  use- 
ful Improvements  in  Assorting  Apparatus; 
and  I  do  hereby  declare  that  the  following  is  a 
full,  clear,  and  exact  description  thereof,  ref- 
erence  being  had  to   the  accompanying   draw- 

10  ings  and  to  the  numerals  of  reference 
marked  thereon,  which  form  a  part  of  this 
specification. 

This  invention  relates  to  an  improved  as- 
sorting or  grading  apparatus  designed  to  re- 

15  ceive  articles  of  different  sizes  from  a  mass 
and  to  assort  them  into  different  groups  char- 
acterized by  uniform-sized  individual  arti- 
cles in  each  group.  The  machine  is  adapted 
for  use  in  assorting  fruits,  nuts,  pickles,  or,  in 

20  fact,  any  article  or  commodity  of  varying  size 
which  is  to  be  assorted  in  the  manner  de- 
scribed. 

The  invention  consists  in  the  matters  here- 
inafter set  forth,  and  more  particularly  point- 

25  ed  out  in  the   appended  claims. 

In  the  drawings,  Figure  1  is  a  side  elevation 
of  a  machine  made  in  accordance  with  my  in- 
vention. Fig.  2  is  a  top  plan  view  thereof, 
partially  broken  away.     Fig.  3  is  a  transverse 

SO  vertical  section  of  the  machine.  Fig.  4  is  an 
enlarged  detail  section  taken  on  line  4  4  of  Fig. 
3.  Fig.  5  is  a  vertical  longitudinal  section 
taken  on  line  5  5  of  Fig.  3.  Fig.  6  is  a  cross- 
section  taken  on  line  6  6  of  Fig.  5. 

35  An  assorting  apparatus  made  in  accord- 
ance with  my  invention  embraces,  in  general 
terms,  a  plurality  of  sections  located  succes- 
sively one  in  advance  of  the  other  and  pro- 
vided     with      traveling      forwarding-surfaces 

40  which  carry  the  articles  to  be  assorted  from 
one  end  of  the  apparatus  to  the  other,  and  the 
construction  of  which  forwarding-surfaces  is 
such  as  to  provide  longitudinal  spaces  in  each 
section  through   which  the   articles    to   be   as- 

45  sorted  drop,  the  space  of  succeeding  sections 
being  made  gradually  wider  from  the  receiv- 
ing to  the  discharge  end  of  the  apparatus,  so 
that  the  smallest  articles  are  dropped  through 
the  spaces  of  the  first  section  of  the  apparatus, 

50  the  larger  articles  are  carried  to  the  delivery 
end  of  the  apparatus,  and  the  articles  of  inter- 
mediate sizes  are  dropped  through  the  spaces 
of  the  forwarding-surfaces  of  the  intermediate 
sections   thereof.      The    said    carrying-surfaces 

55  are  formed  by  the  upper  laps  of  ropes  or 
strands   which   are   trained   about  suitably-ar- 


ranged pulleys,  and  the  ropes  of  the  several 
sections  are  spaced  apart  the  required  dis- 
tance to  provide  the  graduated  spaces 
through  which  the  articles  to  be  assorted 
are  dropped.  Means  are  provided  which  act 
upon  the  articles  being  assorted  to  facilitate 
the  passage  of  said  articles  through  the  assort- 
ing-spaces  formed  between  the  forwarding- 
ropes.  This  may  be  accomplished  by  mount- 
ing the  rollers  engaged  by  the  upper  laps  of 
said  ropes  in  a  frame  which  is  given  lateral 
vibration  or  may  be  otherwise  accomplished. 
Located  beneath  the  ropes  constituting  the 
forwarding-surface  of  each  section  in  position 
to  receive  the  articles  dropping  through  the 
spaces  between  the  ropes  are  means  for  con- 
veying away  from  the  apparatus  the  several 
sizes  of  the  assorted  articles.  Said  conveying 
means  conists  convenienfly  of  transversely- 
disposed  conveyer-belts  which  travel  toward 
the  sides  of  the  apparatus. 

I  have  herein  illustrated  one  approved  em- 
bodiment of  my  invention,  which  is  herein- 
after described  in  detail  with  reference  to  the 
drawings,  but  it  will  be  understood  that  the 
apparatus  shown  is  merely  illustrative  and 
the  detailed  description  which  follows  is  not 
intended  as  limiting  the  scope  of  the  inven- 
tion. 

The  illustrated  apparatus  comprises  an 
outer  frame  consisting  of  a  plurality  of  stand- 
ards or  posts  10  10  and  two  side  rails  11  11, 
fixed  to  the  upper  ends  of  said  posts,  said 
side  rails  slanting  from  the  receiving  to  the 
discharge   end   of   the   apparatus. 

12  12  designate  the  ropes  or  strands  the 
upper  laps  of  which  constitute  the  forward- 
ing and  assorting  surfaces  of  the  section. 
The  said  forwarding-ropes  are  arranged  to 
constitute  a  plurality  of  assorting-sections, 
each  section  differing  from  the  others  in  the 
width  of  spaces  between  the  ropes.  The  sev- 
eral sections  of  forwarding-ropes  are  sup- 
ported upon  a  common  frame,  as  will  herein- 
after appear,  and,  as  shown,  the  ropes  of 
each  section  are  distinct  from  the  ropes  of 
the  other  sections.  The  forwarding-ropes  of 
each  section  are  trained  about  two  upper 
and  two  lower  rollers  13  13  and  14  14,  re- 
spectively. The  shafts  15  of  the  lower  roll- 
ers are  mounted  in  bearing-boxes  16,  affixed 
to  the  standards  of  the  main  frame,  while 
the  shafts  17  of  the  upper  rollers  are  mount- 
ed in  bearing-boxes  18,  which  are  fixed  to 
the  side  members  19  19  of  an  inner  frame, 
I  which   latter   is   the  -vibratory    frame   herein 
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)efore  described.  The  transverse  members 
)f  said  inner  vibratory  frame  consist  of 
shafts  20  20,  as  herein  shown,  which  extend 
;hrough   and   are   fixed   to   sleeves   21,   Figs.   3 

Sind  5,  which  are  fixed  to  the  side  members  or 
rails  of  the  inner  frame,  the  said  sleeves  21 
being  herein  shown  as  made  an  integral  part 
of  a  casting  23,  on  which  is  formed  the  bear- 
ing-sleeves 18  for  shafts  of  the  adjacent  upper 

l( rollers  13,  as  indicated  in  Fig.  5.  It  will  be 
observed  that  the  upper  roller  13  at  the  dis- 
charge end  of  each  section  is  located  some- 
what above  the  level  of  the  adjacent  upper 
^roller  13  at  the  receiving  end  of  the  adjoining 

Usection,  so  as  to  facilitate  the  delivery  of  the 
articles  being  assorted  from  one  set  of  forward- 
ing-ropes  to  the  next  succeeding  set.  The 
bearing-sleeves  18  of  such  two  adjacent  upper 
■rollers    are    therefore   conveniently    formed   in- 

Jltegral   with    the    casting    23,    as   are    also    the 

sleeves    21    for    the    shafts    20    at    the    points 

where    such    sleeves    occur.      Set-screws    22    22 

fix  the  said  shafts  20  to  the  sleeve  21,  Fig.  5. 

The    rollers    13    and    14    are    peripherally 

2  grooved  to  maintain  the  ropes  properly 
spaced.  The  upper  rollers  13  only  partake 
of  the  vibratory  motion  of  the  inner  frame,  the 
lower  rollers  14  remaining  stationary.  Said 
shafts    20    constitute    not    only    the    transverse 

&  members  of  the  inner  vibrating  frame,  but 
are  also  associated  with  the  devices  for  giv- 
ing vibratory  motion  to  the  frame,  as  will 
hereinafter  appear.  To  this  end  the  shafts 
extend      laterally      beyond      the      outer      side 

E  frames    and    have    endwise-sliding    movement 
in    bearing-brackets    24,    that   are_  fastened    to 
the  standards  10,  as  shown  in  Fig.  3. 
The    upper     rollers     13,     about    which    the 

■  ropes   are   trained,   are   driven  by  means  of   a 

!  sprocket-belt  27,  which  is  trained  over 
sprocket-wheels    28,    fixed    to    certain    of    the 

.  upper  rollers  13.  The  said  belt  is  trained 
also   about    a   sprocket-wheel   29,   fixed   to   the 

•  shaft    29a,    extending    transversely    across  _  the 

'  receiving  end  of  the  machine,  and  is  trained 
also  about  idler  sprocket-wheels  30  31,  Fig.  1, 
at  the  delivery  and  receiving  ends  of  the  ap- 
paratus, respectively.  The  sprocket-belt  is 
held  in  mesh  with  tlie   sprocket-wheels  28   of 

»  the  upper  rollers  13  by  means  of  idlers  32, 
mounted  in  brackets  32a,  fixed  to  the  adja- 
cent side  rail  19  of  the  vibrating  frame.  The 
transverse    shaft    29a    constitutes    the    driving- 

'   shaft  of  the  apparatus  and  is  driven  through 

)  the  medium  of  a  belt-wheel  33  at  one  side  of 
the  apparatus.  It  will  be  observed  that,  as 
herein  shown,  but  one  of  the  upper  rollers  13  of 
each  section  (that  at  the  discharge  end  of  the 
section)    is    driven,  by    the    sprocket -belt    27, 

3  while  the  other  roller  13  and  the  lower  rollers 
14  are  idler-rollers. 

Refering    now    to    the    means    for   vibrating 
the  inner  frame  and  upper  rollers  and  the  up- 
per laps  of  the  forwarding-ropes,  these  parts 
5  are  made  as  follows:  35  35  designate  horizon- 


tal rotative  shafts  extending  longitudinally 
of  the  apparatus,  one  on  each  side  thereof, 
and  mounted  in  bearing-brackets  36,  extend- 
ing laterally  from  the  posts  10  of  the  outer 
frame  of  the  apparatus.  Said  shafts  are  70 
driven  from  the  main  shaft  29a,  through  the 
medium  of  two  vertical  shafts  37  37,  located 
at  the  feed  end  of  the  apparatus,  which  are 
connected  at  their  upper  and  lower  ends,  re- 
spectively, by  beveled  gears  with  said  main  75 
shaft  and  said  longitudinal  shafts  35.  In 
this  manner  said  shafts  35  are  rotated  in  op- 
posite directions.  Fixed  to  said  rotary 
shafts  35  adjacent  to  each  of  the  transverse 
shafts   20   of   the   vibratory   frame   are  cams  80 

38,  which  engage  the  lower  ends  of  levers  39 

39,  pivoted  to  brackets  40,  extending  laterally 
from  the  main  frame  of  the  machine  and 
bearing  at  their  upper  ends  against  the  ends 

of  said  shafts  20.     Preferably  said  shafts  20  85 
are     provided     with     antifriction-rollers     41, 
against  which  the  upper  ends  of  said  levers 

39  directly  bear.  The  cams  38  of  the  shafts 
35  are  so  set  that  the  levers  39,  associated 
with  the  opposite  ends  of  each  shaft,  are  90 
swung  alternately  on  their  pivots,  whereby 
the  levers  at  one  side  shift  the  vibrating 
frame  in  one  direction  and  the  levers  at  the 
other  side  shift  the  frame  in  the  opposite  di- 
rection. 95 

The  upper  laps  of  the  forwarding  and  as- 
sorting ropes  12  of  each  section  are  disposed 
substantially  horizontal,  and  the  receiving 
end  of  each  forwarding-surface  formed  by 
said  separated  ropes  is  located  below  the  dis-  100 
charge  end  of  the  section  in  rear  thereof,  as 
clearly  shown  in  Figs.  1  and  5.     Side  boards 

40  are' provided  at  the  sides  of  said  forward- 
ing-surfaces    of    the    sections,    which    extend 
from  end  to  end  of  the  apparatus  and  hold  105 
the  articles  being  assorted  properly  in  place 

on    the    belts.      The    lower    margins    of    said 
boards  40  are  fashioned  to  fit  closely  the  suc- 
cessively lower  elevations  of   the  upper  laps 
of  the   forwarding-ropes,  as  indicated  clearly  110 
in    Fig.    5. 

Located  beneath  each  section  of  the  upper 
laps  of  the  forwarding-ropes  before  described 
is  a  conveying  device  for  conveying  the  as- 
sorted articles  from  the  machine.  Said  con-  115 
veying  devices  consist,  as  herein  shown,  of 
transverse  belts  42,  trained  about  rollers  or 
pulleys  43  on  the  side  shafts  35,  each  located 
centrally  beneath  the  upper  laps  of  the  for- 
warding-ropes of  its  section.  The  assorted  120 
articles  are  directed  to  said  shelf  42  by  means 
of  oblique  directing-boards  44  44,  which  are 
fastened  to  the  posts  10  of  the  main  frame  by 
means  of  brackets  45  45.  Said  pulleys  43 
are  fixed  to  the  shafts  35  between  collars  46,  125 
which  hold  the  pulleys  from  endwise  move- 
ment. The  companion  pulleys  43  on  oppo- 
site sides  of  the  apparatus,  about  which  each 
belt  42  is  trained,  are  loosely  mounted  upon 
the  shafts  35,  and  one  pulley  of  each  pair  is  130 
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designed  to  be  fixed  to  the  shaft  by  pins  47, 
extending  through  the  reduced  ends  of  the 
pulley  and  the  associated  shaft,  Fig.  6,  while 
the  other  pulley  of  the  pair  is  designed  to  re- 
5  main  loose  on  its  shaft.  The  fast  pulleys 
therefore  constitute  the  driving-pulleys, 
while  the  loose  puUeys  are  idlers.  Each  belt 
or  conveyer  42  may  therefore  be  driven  in 
either    of    two    opposite    directions    by    fixing 

10  one  or  the  other  of  its  pulleys  to  the  rotating 
shafts  35.  In  this  manner  the  articles  being 
assorted  may  be  delivered  to  either  side  of 
the  machine.  If  desired,  one  or  all  of  sauI 
discharging  belts  or  conveyers  42  may  be  ex- 

15  tended  some  distance  laterally  from  the  ma- 
chine, so  as  to  carry  the  assorted  articles  to  a 
distant  place.  One  of  the  belts  42  is  shown 
in  Fig.  2  as  thus  extending  from  the  machine. 
The     larger     articles,     which     do     not     pass 

20  through  the  spaces  between  the  forwarding- 
ropes,  are  discharged  from  the  last  section 
upon  a  transverse  conveyer-belt  50,  like  the 
belt  42,  Figs.  1  and  2,  which  direct  the  said 
larger  articles  laterally  away  from  the  appa- 

25  ratus. 

The  apparatus  may  be  provided  with  any 
number  of  assorting-sections  desired.  In 
some  instances  the  length  of  the  apparatus 
will  make  it  desirable  that  each  shaft  35  be 

30  made  of  two  parts  or  sections  disposed  in  dif- 
ferent horizontal  planes  and  connected  at 
their  ends  by  sprocket-belts  51,  trained 
about  sprocket-wheels  on  the  adjacent  ends 
of    said    sections.      This    arrangement    is    ad- 

35  vantageous  in  a  long  apparatus,  inasmuch  as 
it  avoids  locating  the  ends  of  the  shafts  at  the 
receiving  end,  of  the  apparatus  and  the  con- 
veyer-belts 42,  carried  thereby,  too  far  be- 
low   the    upper    laps    of    the    assorting-ropes, 

40  thus  avoiding  too  great  a  distance  of  the  drop 
for  the   smaller   articles. 

Certain  of  the  bearings  16  for  the  shafts  15 
of  the  lower  rollers  14  are  fixed  stationary  to 
the  posts  10  of  the  outer  frame.     To  provide 

45  means  of  taking  up  the  slack  of  the  forward- 
ing-ropes,  others  of  the  bearings  16  for  the 
shafts  of  said  lower  rollers  are  fastened  to 
said  outer  frame  by  means  permitting  move- 
ment   of    the    bearings    and    said    rollers.      A 

50  convenient  construction  by  which  this  result 
is  effected  is  shown  in  Fig.  4,  wherein  two  ad- 
jacent bearings  16  are  attached  to  an  angle- 
bar  55,  that  is  bolted  to  an  adjacent  post  10 
of  the  outer  frame.     Said  bearings  16  are  at- 

55  tached  to  the  said  angle-bar  by  means  of 
bolts  56,  which  extend  through  lugs  of  said 
bearings  and  through  longitudinal  slots  57  in 
the  horizontal  flange  58*  of  said  angle-bar,  the 
attachment    being    sufficiently    loose    to     per- 

60  mit  the  bearings  to  move  toward  and  from 
each  other.  A  spiral  contractile  spring  59  is 
stretched  between  and  is  connected  with  said 
two  bearings  in  a  manner  to  draw  them  to- 
gether, and  thereby  take  up  the  slack  of  the 

65  ropes  of  the  two  sections  associated  with  said 


lower  rollers.  As  herein  shown,  each  spring 
59  is  attached  at  its  ends  to  studs  60  60,  that 
have  screw-threaded  engagement  with  said 
bearings  16.  The  articles  being  assorted 
which  do  not  pass  between  the  ropes  of  the 
first  section  are  carried  to  the  succeeding  sec- 
tions, the  various  sizes  of  said  articles  finding 
and  falling  through  their  proper  spaces. 

The  articles  to  be  assorted  are  delivered  to 
the  receiving  end  of  the  apparatus  by  means 
of  a  delivery-belt  61,  that  is  trained  about  a 
roller  62,  (shown  in  dotted  lines  in  Fig,  1,) 
fixed  to  the  driving-shaft  29*,  said  roller  be- 
ing located  a  distance  over  the  receiving  end 
of  the  forwarding-surface  constituted  by  the 
ropes  12  of  the  first  section. 

The  operation  of  my  improved  assorting 
apparatus  will  be  obvious  from  the  foregoing. 
The  articles  to  be  assorted  are  delivered  in 
mass  by  the  feed-belt  61  to  the  forwarding 
and  assorting  surface  of  the  first  section  and 
are  by  the  ropes  constituting  said  surface  ad- 
vanced forwardly  thereover.  During  the 
forward  movement  of  said  articles  over  said 
forwarding-surface  the  inner  frame  is  vi- 
brated laterally  in  a  manner  to  facilitate  the 
agitation  of  the  articles  and  the  smaller  ar- 
ticles pass  through  the  spaces  between  the 
ropes  constituting  the  forwarding-surface  of 
said  first  section.  The  articles  which  do  not 
pass  through  the  ropes  of  any  given  section 
are  delivered  successively  to  the  next  for- 
ward section.  The  largest  articles  of  the 
mass  are  finally  delivered  by  the  forwarding- 
ropes  of  the  last  section  to  the  transverse 
conveyer-belt  50  at  the  discharge  end  of  the 
apparatus.  The  articles  of  assorted  sizes  are 
carried  by  the  conveyer-belts  42  to  either 
side  of  the  machine  desired  in  assorted  lots 
and  delivered  to  suitable  receptables  placed  to 
receive  the  same. 

I  claim  as  my  invention — 

1.  In  an  assorting-machine  for  the  purpose 
set  forth,  a  plurality  of  traveling  forwarding- 
surfaces,  each  formed  with  a  plurality  of 
closely-spaced,  parallel,  longitudinal,  assort- 
ing-spaces  through  which  articles  to  be  as- 
sorted drop,  said  forwarding-surfaces  being 
disposed  in  sections  located  successively  one 
in  advance  of  the  other  from  the  receiving  to 
the  discharge  end  of  the  apparatus,  and  the 
spaces  of  each  succeeding  section  being  wider 
than  the  last  section^. 

2.  In  an  assorting-machine,  a  plurality  of 
traveling  forwarding-surfaces  having  paral- 
lel, longitudinal,  assorting-spaces  through 
which  articles  to  be  assorted  drop,  said  for- 
warding-surfaces being  disposed  in  sections 
located  successively  one  in  advance  of  the 
other  from  the  receiving  to  the  discharge  end 
of  the  apparatus,  and  the  spaces  of  each  suc- 
ceeding section  being  wider  than  the  last  sec- 
tion, the  several  forwarding-surfaces  sections 
being  located  in  different  horizontal  planes, 
and  the  discharge  end  of  each  section  being 
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located  above  and  in  position  to  deliver  ar- 
ticles to  the  receiving  end  of  the  next  for- 
ward section. 

3.  In  an  assorting-machine  for  the  purpose 
iset   forth,    a    plurality    of    assorting    and    for- 
warding   surfaces,    each    formed    with    a    plu- 
rality     of      closely-spaced,      parallel      spaces 
through    which    articles    to    be    assorted    pass, 
,8aid    surfaces    being    disposed    in    sections    lo- 
'cated     successively     one     in    advance    of     the 
other    from    one    end    of    the    machine    to    the 
other    the   spaces   of   each   succeeding   section 
being'  wider  than  the  last  section,  and  means 
located    beneath    each     traveling-surface     sec- 
Ition  which  receive  the  assorted  articles  which 
i  drop  through  said  spaces,  and  convey  the  as- 
sorted articles  away  from  the  machine. 

4    In  an  assorting-machine   for  the  purpose 
set   forth,   a   pluraUty    of    traveling,   laterally- 
'  vibrating,    forwarding-surfaces,    each    formed 
with    a    plurality    of    closely-spaced,    parallel, 
longitudinal,    assorting-spaces    through    which 
articles  to  be  assorted  drop,  said  forwarding- 
surfaces    being    disposed    in    sections    located 
I  successively  one  in  advance  of  the  other  from 
the  receiving  to  the  discharge  end  of  the  ap- 
paratus,   and    the    spaces    of    each    succeeding 
•section   being   wider   than   the    last    section. 

5.  An   assorting-machine    including     a    lor- 
)  warding-surface    consisting    of    a   plurality    of 
elongated,     transverse,     grooved     rollers     and 
ropes    trained    about    said    rollers,    the    upper 
laps   of   which   constitute   forwarding-surfaces, 
and    the    spaces    between    the    ropes    constitut- 
)  ing   assorting-spaces    through    which    the    arti- 
cles to  be  assorted  drop  by  gravity,  said  roll- 
ers being  arranged  to   dispose  the   said  upper 
laps  of  the  ropes  one  in  advance  of  the  other 
with    the    receiving    end    of    each    forwardmg- 
[)  surface  in  position  to  receive  the  articles  be- 
ing    assorted     from     the     forwardmg-surface 
next  in   rear  thereof. 

6    An    assorting-machine    including    a    trav- 
eling  forwarding-surface   consisting  of   a  plu- 
5  rality    of    ropes     trained    about    rollers    and 
spaced   at   gradually-widening    distances    apart 
from  the  receiving  to  the  discharge  end  of  the 
machine,    and    means    for    laterally    vibrating 
said  rollers  and  the  ropes. 
0       7.  An     assorting-machine     for    the    purpose 
set   forth  comprising   a  frame,  a  plurality  ot 
rollers    mounted    transversely    m    said    frame 
and    closely-spaced    parallel    forwarding-ropes 
trained   about   said    rollers    and    disposed    m 
15  sections,  one  in  advance  of  the  other    the  up- 
per   laps   of   which   constitute    forwarding-sur- 
faces, the  ropes  of  the  several  sections  being 
spaced   gradually    farther   apart    from  the   re- 
ceiving to  the  delivery  end  of  the  /nachine  to 
iO  provide    spaces    of    increasing    width    through 
which  the  articles  to  be  assorted  drop. 

8    An       assorting-machine       comprising       a 
frame,    a    plurality  of  rollers  m^^^^t^^^^J^^^^; 
versei;   in  said   frame,   and   parallel   forward 
65  ing-ropes   trained  atout   said  rollers  and  dis  | 


posed  in  sections,  one  in  advance  of  the  other, 
the  upper  laps  of  which  constitute  forward- 
ing-surfaces, the  ropes  of  the  several  sections 
being  spaced  gradually  farther  apart  from 
the  receiving  to  the  delivery  end  of  the  ma-  70 
chine  to  provide  spaces  of  increasing  width 
through  which  the  articles  to  be  assorted 
drop,  and  means  operating  upon  the  articles 
being  assorted  to  facilitate  the  delivery  there- 
of  through   spaces   between   said   ropes.  75 

9.  An  assorting-machine  comprising  a 
main  frame,  a  frame  supported  thereby, 
means  for  vibrating  the  latter  frame,  a  plu- 
rality of  rollers  mounted  transversely  in  said 
latter  franie,  and  parallel  forwarding-ropes  80 
trained  about  said  rollers  and  disposed  in 
sections  one  in  advance  of  the  other,  the  up- 
pef  laps  of  which  constitute  forwarding-sur- 
faces, the  ropes  of  the  several  sections  being 
spaced  gradually  farther  apart  from  the  re-  85 
ceiving  to  the  delivery  end  of  the  machine  to 
provide  spaces  of  increasing  width  through 
which  the  articles  to  be  assorted  drop. 

10.  An     assorting-machine     comprising     a 
main     frame,    a     frame     supported    thereby,  90 
means  for  vibrating  the  latter  frame,  a  plu- 
rality of  rollers  mounted  transversely  in  said 
latter    frame,    and    parallel    forwarding-ropes 
trained    about    said    rollers    and    disposed    in 
sections  one  in  advance  of  the  other,  the  up-  95 
per  laps  of  which  constitute  forwarding-sur- 
faces, the  ropes  of  the  several  sections  being 
spaced  gradually  farther  apart  from  the  re- 
ceiving to  the  delivery  end  of  the  machine  to 
provide    spaces   of    increasing   width    through  100 
which   the   articles   to  be  assorted   drop,  and 
the  upper  laps  of  the  ropes  of  the  several  sec- 
tions being  disposed  in  different  planes,  with 
the  discharge  ends  thereof  located  above  and 
in  position  to  deliver  the  articles  to  the  re-  105 
ceiving  ends  of  the  other  sections.      _  _ 

11.  An  assorting-machine  comprising  a 
stationary  frame,  a  vibratory  frame  support- 
ed therein,  transverse  upper  and  lower  rollers 
mounted  respectively  in  the  vibratory  and  110 
stationary  frames,  means  for  vibrating  the 
vibratory  frame  and  the  rollers  mounted 
therein,  and  a  plurality  of  parallel  forward- 
ing-ropes trained  about  the  upper  and  lower 
rollers,  the  upper  laps  of  which  constitute  115 
forwarding-surfaces,  said  ropes  and  rollers 
being  so  disposed  as  to  constitute  a  plurality 
of  sections  of  forwarding-surfaces  located 
one  in  advance  of  the  other,  and  the  ropes  of 
the  several  sections  being  spaced  at  grad-  l^w 
ually-widening  distances  apart  from  the  de- 
livery  to  the   discharge  end   of   the   niachme. 

12  An  assorting-macTiine  comprising  a 
stationary  frame,  a  vibratory  frame  support- 
ed  therein,  transverse  upper  and  lower  rollers  125 
mounted  respectively  in  the  vibratory  and 
stationary  frames,  means  for  vibrating  the 
vibratory  frame  and  the  rollers  rnounted 
therein,  and  a  plurality  of  parallel  forward- 
ing-ropes  trained  about  the  upper  and  lower  130 
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rollers,  the  upper  laps  of  which  constitute 
forwarding-surfaces,  said  ropes  and  rollers 
being  so  disposed  as  to  constitute  a  plurality 
of  sections  of  forwarding-surfaces  located  one 
5  in  advance  of  the  other,  the  ropes  of  the  sev- 
eral sections  being  spaced  at  gradually-widen- 
ing distances  apart  from  the  delivery  to  the 
discharge  end  of  the  machine,  and  transverse 
conveying-belts  located  beneath  the  upper 
10  laps  of  the  sections  of  the  forwarding-ropes 
for  conveying  the  assorted  articles  laterally 
away  from  the  machine. 

13.  An      assorting-machine      comprising      a 
main     frame,    a    vibratory    frame    supported 

15  therein,  upper  and  lower  rollers  carried  re- 
spectively by  said  vibratory  and  main  frame, 
said  vibratory  frame  comprising  longitudinal 
rails  in  which  the  upper  rollers  are  mounted 
and    transverse    shafts    attached    thereto    and 

20  extending  outwardly  through  and  having 
sliding  engagement  with  the  main  frame, 
ropes  trained  about  said  rollers,  the  upper 
laps  of  which  constitute  traveling  forward- 
ing-surfaces,   and     spaced    gradually     farther 

25  apart  from  the  receiving  to  the  discharge  end 
of  the  machine,  and  opposing  cams  acting 
upon  said  transverse  shafts  for  operating 
said  vibratory  frame. 

14.  An      assorting-machine      comprising      a 
30  traveling    forwarding    and    assorting    surface 

provided  with  spaces  through  which  the  ar- 
ticles to  be  assorted  drop,  said  spaces  increas- 
ing in  width   from   the   receiving  to  the   dis- 


charge end  of  the  machine,  conveyer-belts 
extending  transversely  beneath  the  forward- 
ing-surfaces and  adapted  to  receive  the  arti- 
cles that  drop  through  the  spaces  of  said  for- 
warding-surface,  and  means  whereby  said 
belts  may  be  driven  toward  one  side  of  the 
machine  or  the  other  as  desired. 

15.  An  assorting-machine  comprising  a 
traveling  forwarding  and  assorting  surface 
provided  with  spaces  through  which  the  ar- 
ticles to  be  assorted  drop,  said  spaces  increas- 
ing in  width  from  the  receiving  to  the  dis- 
charge end  of  the  machine,  conveyer-belts 
extending  transversely  beneath  the  forward- 
ing-surfaces, pulleys  about  which  said  con- 
veyer-belts are  trained,  rotative  shafts  upon 
which  said  pulleys  are  mounted,  said  shafts 
rotating  in  opposite  directions,  and  means 
for  detachably  fixing  said  pulleys  to  said 
shafts,  designed  to  fix  one  of  the  pulleys  as- 
sociated with  each  belt  to  its  shaft  and  to  re- 
lease the  other  pulley  from  its  shaft  and  vice 
versa,  whereby  the  belts  may  be  made  to 
travel  toward  either  side  of  the  machine. 

In  testimony  that  I_  claim  the  foregoing  as 
my  invention  I  atfix  my  signature,  in  pres- 
ence of  two  witnesses,  this  11th  day  of  De- 
cember, A.  D.   1905. 

FRIDOLF  F.  BACKSTROM. 

Witnesses : 

W.  L.  Hall, 

G.    R.    WiLKINS. 


I 


vs.  Fred  Stehler.  805 
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DAVID  A.  BANKER  AND   AMOS   B.   BANKER,   OF   SCHAGHTICOKE, 

NEW  YORK. 

IMPEOVEMENT  IN  MACHINES  FOR  ASSORTING  POTATOES. 


Specification  forming  part  of  Letters  Patent  No.  147,301,  dated  February  10,  1874;  applica- 
tion filed  December  20,  1873. 


To  aJl  whom  it  may  concern: 

Be  it  known  that  we,  David  A.  Banker 
and  Amos  B,  Banker,  of  Schaghticoke,  in  the 
county  of  Rensselaer  and  State  of  New  York, 
have  invented  a  new  and  Improved  Machine 
for  Assorting  Potatoes,  of  which  the  following 
is  a  specification. 

Our  machine  consists  of  one  or  more  long 
rollers  or  revolving  shafts,  a  hopper,  assort- 
ing-board,  and  grading-ehutes  so  combined 
and  arranged  that  the  potatoes  being  shov- 
eled into  the  hopper  at  one  end,  and  caused 
to  run  along  the  assorting-board  and  the 
roller  or  rollers,  the  smaller  ones  will  escape 
between  the  roller  and  assorting-board,  while 
the  larger  ones  will  the  discharged  at  the  end. 

The  distance  between  the  roller  or  rollers 
and  the  assorting-board  increases  from  the 
head  toward  the  tail,  and  the  potatoes,  escap- 
ing through  the  space,  varying  in  size  in  the 
same  measure,  so  that  they  can  be  separated 
into  two  or  more  grades  by  suitable  partitions 
in  the  hoppers  or  other  receptacles  below. 

In  practice,  the  assorting-board  will  be  ad- 
justable toward  and  from  the  roller,  so  as  to 
change  the  grade  at  will.  In  this  example, 
the  potatoes  are  caused  to  pass  along  the  as- 
sorting-board and  roller  by  a  spiral  flange  on 
the  latter;  but  the  same  result  may  be  pro- 
duced by  arranging  them  with  sufficient 
descent  for  the  movement  to  be  affected  by 
gravity. 

Besides  the  assorting-rollers,  we  have,  in 
this  example,  provided  guard-rollers  in  con- 
nection with  them,  for  preventing  the  pota- 
toes from  escaping  over  the  top  of  the  assort- 
ing-rollers, which  they  tend  to  do  to  some  ex- 
tent, in  consequence  of  the  action  of  the  as- 
sorting-rollers on  them,  by  turning  _  in  the 
direction  necessary  to  prevent  crushing  the 
potatoes  against  the  assorting-board;  but  the 
guard-rollers  will  not  be  used  in  all  cases. 

Figure  1  is  a  longitudinal  sectional  eleva- 
tion of  a  double  machine  constructed  accord- 
ing to  our  improvement;  and  Fig.  2  is  a  trans- 
verse sectional  elevation  taken  on  the  line  x 
X,  Fig.  1. 

Similar  letters  of  reference  indicate  corre- 
sponding parts. 

A  represents  the  assorting-rollers,  and  a 
the  assorting-boards,  which,  in  this  example, 
are  arranged  horizontally  on  a  suitable  frame, 


C,  with  a  hopper,  E,  at  one  end,  into  which 
the  potatoes  are  supplied  to  be  fed  along  be- 
tween the  boards  and  said  rollers  for  the  small 
ones  to  escape  through  the  spaces  F,  which 
gradually  widen  from  the  head  to  the  tail, 
when  the  large  ones  pass  off  through  the 
spout  G  to  a  suitable  receptacle  while  the 
small  ones  fall  into  the  hopper  D,  which  may 
be  divided  into  two  or  more  parts,  for  grading 
the  small  potatoes  falling  into  it.  The  assort- 
ing-rollers are  provided  with  a  spiral  flange, 
I,  in  this  case,  to  cause  the  potatoes  to  move 
along  them;  but,  as  before  stated,  the  same 
may  be  done  without  the  flanges,  by  arrang- 
ing for  sufficient  descent  for  the  action  of 
gravity.  Above  the  assorting-roller  is  a  guard- 
roller,  J,  which  is  to  prevent  the  potatoes  es- 
caping over  the  assorting-rollers,  which  are  of 
necessity  caused  to  turn  upward  from  the  as- 
sorting-board, to  prevent  crushing  the  pota- 
toes against  the  board.  The  guard-rollers  are 
for  the  same  reason  arranged  to  turn  so  as  to 
throw  the  potatoes  from  the  assorting-rollers, 
as  they  would  draw  them  in  and  crush  them 
if  they  turned  the  other  way. 

In  this  machine,  the  two  assortmg-roUera 
are  geared  together  by  the  wheels  K,  and  the 
guard-rollers  gear  with  the  internal  rims  L  of 
said  wheels;  but  both  may  be  geared  in  any 
other   approved   way.  . 

A  hand-crank  will  suffice  for  turning  the 
rollers:    but   other   contrivances   may   be   used. 

The  hopper  sides  or  other  chutes  over  which 
the  potatoes  pass  may  have  slats  a,  or  be  pro- 
vided with  riddles  or  screens  of  any  kind,  for 
separating  the  particles  of  earth  and  other 
matters  from  the  potatoes. 

Having  thus  described  our  invention,  we 
claim  as  new  and  desire  to  secure  by  Letters 

Patent — 

1  The  combination  of  a  roller  and  an  as- 
sorting-board, substantially  in  the  manner 
herein  described,  for  assorting  potatoes. 

2  The  combination  of  the  guard-roller  J 
with  the  spirally  flanged  or  grooved  assort 
incr-roller  A  and  assorting-board  B,  substan- 
tially as  specified.        ^^^^^  ^    BANKER. 

AMOS  B.  BANKER. 

Witnesses : 

Alphcnzo  Merrell, 
E.  Morgan  Congdon. 
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I  No.  788,618. 


VS.  Fred  Stehler.  811 

Patented  May  2,  1905. 

UNITED  STATES  PATENT  OFFICE. 


ROBERT  M.  WIDNEY,  OF  FERNANDO,  CALIFORNIA. 

FRXnT  GEADER  AND  SEPARATOR. 


SPECIFICATION  forming  part  of  Letters  Patent  No.  788,618,  dated  May  2,  1905. 

Application  filed  January  2,  1903.     Serial  No.  137,618. 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  Robert  M.  Widney,  a 
jitizen  of  the  United  States,  residing  at  Fer- 
aando,  in  the  county  of  Los  Angeles  and  State 
)f  California,  have  invented  certain  new  and 
useful  Improvements  in  Fruit  Graders  and 
Separators,  of  which  the  following  is  a  speci- 
fication. 

This  invention  relates  to  that  class  of  fruit- 
graders  having  open-bottomed  passages  or 
■ways  increasing  in  width  step  by  step,  where- 
by fruit,  nuts,  or  other  articles  may  be  graded 
in  size  or  separated  into  lots  or  uniform  sizes 
in  traversing  from  the  head  to  the  tail  end  of 
the  machine. 

One  object  of  my  invention  is  to  so  organ- 
ize a  machine  o'f  this  character  as  to  provide 
for  the  independent  adjustment  in  width  of 
each  grading-section  of  a  grading-passage. 

A  further  object  of  the  invention  is  to  so 
organize  a  machine  of  this  character  as  to 
adapt  the  grading  passages  to  the  handling  ot 
products  widely  differing  in  size — as,  for  in- 
stance, oranges  and  olives. 

Further  objects  of  the  invention  will  appear 
in  the  ensuing  specification  and  will  be  point- 
ed out  in  the  claims. 

In  the  accompanying  drawings.  Figure  1  is 
a  top  plan  view  showing  a  part  of  two  grad- 
'  ing-passages  and  parts  of  three  grading-sec- 
tions  in  each.  Fig.  2  is  a  section  on  line  2  2 
of  Fig.  1,  showing  in  addition  a  dividing-rib 
F  between  the  grading-passages.  Fig.  3  is  a 
perspective  view,  partly  in  section,  of  a  ma- 
>  chine  embodying  my  improvements.  Fig.  4 
is  a  perspective  view,  on  a  larger  scale,  show- 
ing the  guiding  hood  or  apron  in  position  at 
a  discharge-outlet  of  the  hopper. 

The  same  characters  of  reference  are  applied 
\  to  identical  parts  in  the  several  figures  of  the 
drawings. 

The   operative   parts   of   the   apparatus    are 

carrie(i  by  a  frame  consisting  of  side  rails  1 

and    end    rails    2,    supported    at   a    convenient 

i  height  by  legs  or  standards  3,  braced  by  strips 

4  of  any  suitable  construction. 

Mounted  to  rotate  in  bearings  supported  by 
the  end  rails  2  of  the  frame  is  one  or  more  cy- 
lindrical rollers  D,  the  number   dependii^_  on 
[)  the  intended  capacity  of  the  machine.     Eight 
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of  such  rollers  are  shown  in  Fig.  3.  These 
rollers  D  are  provided  each  with  a  spirally- 
disposed  rib  or  vane  d,  and  arranged  at  a  suit- 
able distance  from  and  parallel  with  the  work- 
ing face  or  side  of  each  roll  D  is  a  bar  B. 

Secured  to  or  upon  each  bar  B,  which  I 
shall  term  "grade-bars,"  are  grade-plates  A, 
the  working  edges  of  which  are  parallel  with 
the  working  side  of  an  adjacent  roll  D,  the 
space  between  the  plates  and  roll  constituting  60 
a  grading  passage  or  way  increasing  in  width 
stepwise  from  the  head  to  the  tail  of  the  ma- 
chine. These  plates  are  formed  of  longitudi- 
nal sections  a  a'  a^,  &c.,  and  are  adjustably 
secured  upon  or  to  the  grade-bar  B  to  the  end  65 
that  each  plate  may  be  independently  ad- 
justed nearer  to  or  farther  from  the  roll,  thus 
providing  for  a  grading-passage  that  may  be 
widened  or  narrowed  equally  throughout  its 
length  or  that  may  be  widened  or  narrowed  70 
to  a  greater  extent  opposite  one  section  than 
at  other  points. 

In  Figs   1  and  2  I  have  shown  two  rolls  and 
an   intervening   grade-bar   B,   having   secured 
to  its  upper  surface  and  projecting  from  op-  /o 
posite    sides   thereof  two   grade-plates,   form- 
ing, with  the  adjacent  rolls,  two  grading-pas- 
sages having  three  steps  or  widths.    As  shown, 
each  plate  is  composed  of  three  sections  a,  o , 
and  a2,  these  being  secured  to  the  grade-bar  80 
for  independent  adjustment  by  the  washers  O, 
overlapping  end   edges   of   the  adjacent  sec- 
tions, and  screws  c  passing  through  the  wash- 
ers between  the  ends  of  the  sections  and  into 
the  bar.     It  will  be  apparent  that  other  means  85 
of  securing  the  sections  may  be  used;   but  i 
have  adopted  this  means  for  economy  in  con- 
struction and  as  affording  great  facility  for 
adjustments  of  the  seetions  or  for  t^e^^^^^    g^ 
of  any  one  or  more  sections  and  the  replac    au 
ment  thereof  by  one  of  different  size. 

Beneath  the  rolls  D  and  grade-bar  B  are 
inclined  chutes  H  to  discharge  the  P^a^ed  or 
sized  material  into  a  suitable  receptacle  placed 
at  the  lower  end  thereof,  these  chutes  being  of  95 
course  of  that  grading-section  of  the  passage 
immediately  abo%e  it.  and  -'^.f  "f^-^J^, 
arated  from  each  other  by  partitions  E.  1  hese 
partitions  are  adjustable  horizontal  y  toward 
and  from  the  grade-bar  in  order  that  their  in-  100 
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Der  vertical  edges  may  be  positioned  properly 
•with  relation  to  the  tail  ends  of  the  respective 
sections  o  o'  a^  of  the  grading-plate  A,  as  said 
sections  are  adjusted  laterally  on  the  grade- 
5  bar  to  form  a  wider  or  narrower  grading-pas- 
sage.  As  shown,  said  partitions  E  are  slid- 
ably  mounted  at  top  in  grooves  of  the  fram- 
ing and  guided  and  supported  laterally  by  the 
adjacent  edges  of  the  inclined  bottoms  of  ad- 
10  jacent  chutes. 

Above    the    grade-bars    and    their    grading- 

plates  triangular  bars  F  are  secured,  these,  in 

conjunction    with    the    rollers    D,    forming   the 

limits    or    wall    of    the    grading-passages,    as 

15  shown  in  Figs.  2  and  3. 

At  the  head  end  of  the  machine  a  hopper  K 
is  supported  by  the  frame,  having  an  inclined 
bottom  to  insure  the  feed  of  material  to  the 
feed-openings   therein,   these,   as   shown,   being 
20  arranged    one    above    each    adjacent    pair    of 
grading-passages    of    the    machine    and    being 
adapted    to    be   closed    by    gates    Tc,    vertically 
movable   in   guides   k',   secured   at   either   side 
of  said   feed-openings. 
25       To  regulate  the  feed  of  material  to  the  grad- 
ing-passages, I   secure   to   the  gate-guides  tri- 
angular hoods  L,  the  vertical  sides   of  which 
extend  above  and  in  line  with  the  tops  of  the 
rollers  D  appropriate  to  the  several  feed-open- 
30  ings,   the  upper  wall  of  each  hood   being  in- 
clined, as  shown.     These  hoods  not  only  limit 
the   feed   of  material  to   the   capacity   of   the 
grading-passages,  but  their  vertical  side  walls 
prevent  the  fruit  from  rolling  out  of  said  pas- 
35  sages  over  the  tops  of  the  rolls. 

Journaled  in  bearings  secured  to  the  side 
rails  1  of  the  frame  is  a  shaft  M,  adapted  to 
be  rotated  by  means  of  a  belt  (not  shown)  and 
belt-pulleys  m  m',  carried  on  one  end  of  said 
40  shaft,  or  by  a  fly-wheel  carried  on  the  other 
end  thereof.  The  shaft  is  provided  beneath 
the  hopper  with  beveled  gear  or  friction 
wheels  n',  arranged  in  operative  contact  with 
similar  wheels  D',  mounted  on  the  rollers  D, 
45  thisi  arrangement  providing  for  the  rotation 
of  the  rollers  to  feed  the  material  along  the 
grading-passages. 


As  shown,  the  machine  is  fitted  with  eight 
rollers  D,  and  four  grade-bars  B  are  em« 
ployed  in  connection  therewith  to  provid< 
eight  grading-passages,  so  organized  as  to  be 
employed  to  grade  two  or  more  different 
products — say  oranges  and  oUves — by  divi 
ing  the  hopper  by  a  central  partition,  as  show 
and  fitting  the  grade-bars  with  plates  of 
width  adapted  to  the  product. 

The  inclined  faces  of  the  bars  F  and  th 
upward  motion  of  the  spiral  vanes  d  of  roll' 
ers  D  will  tend  to  maintain  the  long  axis  of 
the  fruit  or  nuts  vertical,  and  thus  present  the 
short  axis  thereof  to  the  grade-opening,  thus 
grading  the  fruit  by  its  smallest  diameter. 

I  claim  as  my  invention — 

1.  In  a  machine  for  grading  fruit,  the  com- 
bination with  a  revoluble  cylindrical  roller 
having  spiral  vanes,  and  a  fixed  support  par- 
allel to  said  roller,  of  a  grading-plate  com- 
posed of  longitudinal  sections  each  independ- 
ently adjustably  secured  to  said  fixed  support. 

2.  In  a  machine  for  grading  fruit,  the  com- 
bination with  a  revoluble  cylindrical  roUer 
having  spiral  vanes  and  a  fixed  support  par- 
allel thereto  carrying  an  adjustable  step-by- 
step  grading-plate,  these  elements  forming  a 
grading-passage,  of  adjustable  partitions  be- 
neath the  ena  of  each  grading-division  of  the 
grading-passage. 

3.  In  a  fruit -grading  machine,  the  combi- 
nation of  two  revoluble  cylindrical  rollers 
journaled  parallel  to  each  other  and  having 
spiral  vanes  of  opposite  pitch,  a  grade-bar 
secured  between  and  parallel  with  said  rollers, 
adjustable  grade-plates  carried  thereby,  one 
projecting  toward  each  roller,  a  removable 
triangle  bar  secured  above  the  adjacent  edges 
of  the  grade-plates,  a  hopper  having  a  feed- 
opening,  and  a  hood  secured  above  said  open- 
ings with  the  lower  edges  of  its  side  walls 
closely  proximate  to  the  upper  central  parts 
of  the  rollers. 

ROBEUT  M.  WIDNEY. 
Witnesses : 

Samuel  R.  Maclat, 
Decator  E.  Wellcome. 


vs.  Fred  Stehler. 
Defendant's  Exhibit  "N." 
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[Endorsed] :  Stebler  vs.  Porterville  Cit.  Assn. 
No.  A-44,  N.  D.  Exliibit  No.  "Q."  Filed  July 
14,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Leslie  S. 
Colyer,  Deputy  Clerk. 
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United  States  District  Court,  Southern  District  of 
California,  Northern  Division. 

m  EQUITY— A-44. 

FRED  STEBLER, 

Plaintiff, 

vs. 

PORTERVILLE  CITRUS  ASSOCIATION, 

Defendant. 

Petition  for  Order  Allowing  Appeal. 

The  Porterville  Citrus  Association,  defendant  in 
the  above-entitled  cause,  conceiving  itself  aggrieved 
by  the  interlocutory  order  and  decree  filed  and  en- 
tered on  the  20th  day  of  November,  A.  D.  1916,  in 
the  above-entitled  cause,  whereby  an  injunction  was 
granted  against  this  defendant,  now  comes  by  N.  A. 
Acker,  Esq.,  its  solicitor  and  counsel,  and  petitions 
said  Court  for  an  order  allowing  it,    Porterville 
Citrus  Association,  to  prosecute  an  appeal  from  said 
interlocutory  order  and  decree  to  the  Honorable  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  under   and   according   to    the  laws  of  the 
United  States  in  that  behalf  made  and  provided ;  and 
that  a  transcript  of  the  record,  testimony,  exhibits 
and  all  proceedings  and  papers   upon  which  said 
interlocutory  order  and  decree  was  made,  duly  au- 
thenticated, may  be  sent  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit ;  and  also  that  an 
order  be  made  fixing  the  amount  of  security  which 
defendant,  Porterville  Citrus  Association  shall  give 
and  furnish  upon  such  appeal,  and  that  upon  giving 
such  security,  all  further  proceedings  in  this  court 
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excepting  the  injunction  be  suspended  and  stayed 
until  the  determination  of  said  appeal  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. And  now,  at  the  time  of  filing  this  Petition  for 
Order  Allowing  Appeal,  the  said  Porterville  [869] 
Citrus  Association,  petitioner,  files  its  Assignment 
of  Errors,  setting  up  separately  and  particularly, 
each  error  asserted  and  intended  to  be  urged  in  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

And  your  petitioner  will  ever  pray. 

PORTERVILLE       CITRUS      ASSOCIA- 
TION. 

By  N.  A.  ACKER, 
Solicitor  for  Defendant. 

[Endorsed]:  No.  A^4.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division. 
Fred  Stebler,  Plaintiff,  vs.  Porterville  Citrus  Asso- 
ciation, Defendant.  Petition  for  Order  Allowing 
Appeal.  Filed  Nov.  20,  1916.  Wm.  M.  Van  Dyke, 
Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk. 
Nicholas  A.  Acker,  Attorney  at  Law,  Foxcrof  t  Build- 
ing, 68  Post  Street,  San  Francisco,  Cal.,  for  Defend- 
ant.    [870]  I 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit, 

IN  EQUITY. 

PORTERVILLE  CITRUS  ASSOCIATION, 

Appellant, 
vs. 
FRED  STEBLER, 

Appellee. 

Assignment  of  Errors. 

Now  comes  Porterville  Citrus  Association,  the 
defendant  in  the  cause  of  the  court  below,  entitled 
Fred  Stebler,  Plaintiff,  vs.  Porterville  Citrus  Asso- 
ciation, Defendant,  No.  A-44,  in  the  United  States 
District  Court,  Southern  District  of  California, 
Northern  Division,  and  appellant  herein,  by  N.  A. 
Acker,  Esq.,  its  solicitor  and  counsel,  and  says,  that 
in  the  record  and  proceedings  in  said  cause  in  the 
court  below,  there  was  manifest  error,  and  it  par- 
ticularly specifies  the  following  as  the  errors  upon 
which  it  will  rely,  and  which  it  will  urge  upon  its  ap- 
'peal  in  the  above-entitled  court. 

I. 

That  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Northern  Divi- 
sion, erred  in  holding  that  United  States  letters  pat- 
ent #943,799,  issued  December  21,  1909,  to  Fred 
Stebler  for  DISTRIBUTING  APPARATUS,  men- 
tioned in  the  Bill  of  Complaint  in  this  cause,  are  good 
and  valid  in  law,  particularly  as  to  Claims  1,  2,  3, 
4,  5,  6,  7,  8, 11,  14, 15,  and  19  thereof. 
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IL 

That  tlie  United  States  District  Court  for  tlie 
Southern  District  of  California,  Northern  Division, 
erred  in  holding  that  Fred  Stebler  was  the  original 
and  first  inventor  of  the  inventions  [871]  de- 
scribed and  claimed  in  and  by  said  letters  patent,  and 
more  particularly  as  to  claims  1,  2,  3,  4,  5,  6,  7,  8,  11, 
14, 15,  and  19. 

III. 

That  the  United  States  District  Court  for  the 
Southern  District  of  California,  Northern  Division, 
erred  in  holding  that  the  defendant,  Porterville 
Citrus  Association,  has  infringed  upon  said  letters 
patent  #943,799,  and  more  particularly  Claims  1,  2, 
3,  4,  6,  7,  8,  11,  14,  15  and  19,  or  upon  any  of  its  said 
mentioned  claims,  and  upon  the  exclusive  rights  of 
the  complainant,  by  making,  using  and  selling  the 
inventions  claimed  and  patented  in  and  by  any  and 
all  of  the  said  mentioned  claims  1,  2,  3,  4,  5,  6,  7,  8, 
11,  14,  15  and  19  of  said  letters  patent  #943,799. 

IV. 

That  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Northern  Divi- 
sion, erred  in  holding  each  and  all  of  the  allegations 
in  the  Bill  of  Complaint  in  this  cause  to  be  true,  with 
respect  to  said  letters  patent  #943,799  and  more  par- 
ticularly as  to  claims  1,  2,  3,  4,  5, 6,  7,  8, 11, 14, 15  and 

19  thereof. 

V. 
That  the  United   States  District   Court  for  the 
Southern  District  of  California,  Northern  Division, 
erred  in  holding  that  a  perpetual  injunction  be  issued 
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in  this  cause  against  the  defendant,  its  officers, 
agents,  servants  and  employees,  enjoining  and  re- 
straining them  and  each  of  them  from  making,  using 
or  selling  any  apparatus  embodying  and  containing 
any  of  the  inventions  or  improvements  described  and 
y^laimed  in  said  letters  patent  #943,799,  and  more 
particularly  as  to  claims  1,  2,  3,  4,  5,  6,  7,  8,  11,  14, 
15  and  19  thereof. 

VI. 

That  the  United  States  District  Court  for  the 
Southern  District  of  California,  Northern  Division, 
erred  in  holding  [872]  the  defendant,  Porterville 
Citrus  Association  to  be  liable  for  and  directing  the 
complainant,  Fred  Stebler,  to  recover  of  and  from 
it,  the  profits,  gains  and  advantages  which  the  de- 
fendant has  received  or  made  from  the  said  infringe- 
ment, and  also  the  damages  which  complainant  has 
sustained  thereby,  by  reason  of  the  alleged  infringe- 
ment of  United  States  letters  patent  #943,799  and 
particularly  as  to  Claims  1,  2,  3,  4,  5,  6,  7,  8,  11,  14, 
15  and  19  thereof. 

VII. 

That  the  United  States  District  Court  for  the 
Southern  District  of  California,  Northern  Division, 
erred  in  holding  that  United  States  letters  patent 
#943,799,  mentioned  in  the  Bill  of  Complaint  in  this 
case,  disclosed  a  patentable  combination  or  invention 
at  all,  particularly  as  to  claims  1,  2,  3,  4,  5,  6,  7,  8, 11, 
14,  15  and  19  thereof. 

VIII. 

That  the  United  States  District  Court  for  the 
Southern  District  of  California,  Northern  Division, 
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erred  in  holding  that  the  defendant  Porterville 
Citrus  Association  has  infringed  upon  reissue  letters 
patent  #12,297  and  more  particularly  Claims  1  and 
10  thereof. 

IX. 
That  the   United  States   District   Court  for  the 
Southern  District  of  California,  Northern  Division, 
erred  in  not  dismissing  the  Bill  of  Complaint  in  this 
cause. 

X. 
That  the  United  States  District   Court  for  the 
Southern  District  of  California,  Northern  Division, 
erred  in  holding  that  the  complainant  is  entitled  to 
recover  any  costs  herein  from  the  defendant. 
All  of  which  is  respectfully  submitted. 

MID-CALIFORNIA  CITRUS    ASSOCIA- 
TION. 

By  N.  A.  ACKER, 
Its  Solicitor  and  Counsel.     [873] 

[Endorsed] :  A-44— Eq.  U.  S.  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit.  In  Equity.  Porter- 
ville Citrus  Association,  Appellant,  vs.  Fred  Stebler, 
Appellee.  Assignment  of  Errors.  Filed  Nov.  20, 
1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N. 
Williams,  Deputy  Clerk.  Nicholas  A.  Acker,  Attor- 
ney at  Law,  Foxcroft  Building,  68  Post  Street,  San 
Francisco,  Cal.,  for  Appellant.     [874] 
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United  States  District  Court,  Southern  District  of 
California,  Northern  Division. 

IN  EQUITY— A-44. 

FRED  STEBLER, 

Plaintiff, 

vs. 

PORTERVILLE  CITRUS  ASSOCIATION, 

Defendant. 

Order  Allowing  Appeal. 

Upon  the  filing  of  the  Petition  for  Order  Allowing 
Appeal,  and  the  filing  of  the  Assignment  of  Errors 
accompanying  the  same,  on  motion  of  N.  A.  Acker, 
Esq.,  solicitor  for  Porterville  Citrus  Association,  de- 
fendant in  the  above-entitled  cause,  it  is  ordered  that 
an  appeal  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  interlocutory- 
order  and  decree  granting  an  injunction  against  said 
defendant,  filed  and  entered  herein  on  the  20th  day 
of  November,  A.  D.  1916,  be  and  the  same  is  hereby 
allowed ;  and  that  a  transcript  of  the  record,  exhibits 
and  all  proceedings  and  papers  herein  be  forthwith 
transmitted  to  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  and  it  is  further  or- 
dered that  the  said  Porterville  Citrus  Association 
give  a  bond  in  the  sum  of  Two  Hundred  Fifty  00/100 
($250)  Dollars,  with  good  and  sufficient  security  to 
be  approved  by  the  Court. 

OSCAR  A.  TRIPPET, 
District  Judge. 

November  20th,  1916.     [875] 
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[Endorsed]:  No.  A-44.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division. 
Fred  Stebler,  Plaintiff,  vs.  Porterville  Citrus  Associ- 
ation, Defendant.  Order  Allov^ing  Appeal.  Filed 
Nov.  20, 1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas. 
N.  Williams,  Deputy  Clerk.  Nicholas  A.  Acker,  At- 
torney at  Law,  Foxcrof t  Building,  68  Post  Street,  San 
Francisco,  Cal.,  for  Defendant.     [876] 


United  States  District  Court,  Southern  District  of 
California,  Northern  Division. 

IN  EQUITY— A-^. 

FRED  STEBLER, 

Plaintiff, 

vs. 

PORTERVILLE  CITRUS  ASSOCIATION, 

Defendant. 

Bond  on  Appeal. 

Know  All  Men  by  These  Presents:  That  the 
United  States  Fidelity  &  Guaranty  Company,  a  cor- 
poration existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Maryland,  and  duly  licensed  to  transact 
business  in  the  State  of  California,  is  held  and  firmly 
bound  unto  Fred  Stebler,  plaintiff  in  the  above- 
entitled  court,  in  the  penal  sum  of  Two  Hundred  and 
Fifty  ($250)  Dollars,  to  be  paid  to  Fred  Stebler,  his 
heirs,  assigns  and  legal  representatives,  for  which 
payment  well  and  truly  to  be  made  the  Fidelity  and 
Deposit  Company  of  Maryland  binds  itself,  its  suc- 
cessors and  assigns,  firmly  by  these  presents. 
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Sealed  with  corporate  seal  and  dated  this  20th  day 
of  November,  1916. 

The  condition  of  the  above  obligation  is  such  that 
whereas  the  Porterville  Citrus  Association,  defend- 
ant in  the  above-entitled  suit,  is  about  to  take  an 
appeal  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  to  reverse  the  interlocutory 
order  and  decree  made,  rendered  and  entered  on  the 
20th  day  of  November,  1916,  by  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, Northern  Division,  in  the  above-entitled  cause. 
[877] 

NOW,  THEREFORE,  if  the  above-named  appel- 
lant shall  prosecute  said  appeal  to  effect,  and  answer 
all  costs  which  may  be  adjudged  against  it,  if  it  fails 
to  make  good  its  appeal,  then  this  obligation  shall  be 
void ;  otherwise  to  remain  in  full  force  and  effect. 

UNITED  STATES  FIDELITY  &  GUAR- 
ANTY COMPANY, 

By  W.  H.  SCHRODER,     (Seal) 
Its  Attorney  in  Fact. 

Approved : 

TRIPPET, 
District  Judge. 
State  of  California, 
County  of  Los  Angeles, — ss. 

On  this  20th  day  of  November,  in  the  year  one 
thousand  nine  hundred  and  sixteen,  before  me, 
Hallie  D.  Winebrenner,  a  notary  public  in  and  for 
said  county  and  State,  residing  therein,  duly  com- 
missioned and  sworn,  personally  appeared  W.  H. 
Schroder,  known  to  me  to  be  the  duly  authorized 
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attorney  in  fact  of  the  United  States  Fidelity  and 
Guaranty  Company,  and  the  same  person  whose 
name  is  subscribed  to  the  within  instrument  as  the 
attorney  in  fact  of  said  company,  and  the  said  W.  H. 
Schroder  duly  acknowledged  to  me  that  he  sub- 
scribed the  name  of  the  United  States  Fidelity  and 
Guaranty  Company  thereto  as  principal  and  his  own 
name  as  attorney  in  fact. 

IN  WITNESS  WHEREOF,  I- have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and  year 
in  this  Certificate  first  above  written. 

[Seal]  HALLIE  D.  WINEBRENNER, 

Notary  Public  in  and  for  Los  Angeles  County,  State 
of  California.     [878] 

[Endorsed]:  No.  A-44.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division. 
Fred  Stebler,  Plaintiff,  vs.  Porterville  Citrus  Asso- 
ciation, Defendant.    Bond  on  Appeal.     Service  of 

the  within admitted  this day  of , 

A.   D.  191—.    ,  for .    Filed  Nov. 

20,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N. 
Williams,  Deputy  Clerk.  Nicholas  A.  Acker,  Attor- 
ney at  Law,  Foxcroft  Building,  68  Post  Street,  San 
Francisco,  Cal.,  for  Defendant.     [879] 
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In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Northern  Division. 

IN  EQUITY— A-44. 

FRED  STEBLER, 

Plaintiff, 
vs. 

PORTERVILLE  CITRUS  ASSOCIATION, 

Defendant. 

Praecipe  for  Record  on  Appeal. 

To  the  Clerk  of  the  Above-entitled  Court : 

You  will  please  prepare  and  certify  to  the  Clerk 
of  the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit,  copies  of  the  following  docu- 
ments, the  same  constituting  Transcript  on  Appeal 
to  said  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, viz. : 
Bill  of  Complaint. 
Answer  to  Bill. 

Amended  Answer  of  Defendant. 
Depositions  Taken  at  Citra,  Florida. 
Depositions  Taken  at  Hanford,  California. 
Testimony  of  Witnesses   Taken   in   Court   During 

Trial  of  Cause. 
Opinion  of  the  Court. 
Decree  of  the  Court. 
Petition  for  Order  Allowing  Appeal. 
Assignment  of  Errors. 
Order  Allowing  Appeal. 
Bond  on  Appeal. 
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Dated  San  Francisco,  Calif.,  November  28th,  1916. 
PORTERVILLE  CITRUS  ASSOCIATION, 

By  N.  A.  ACKER, 
Its  Solicitor.     [880] 

[Endorsed]:  No.  A-44.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division. 
Fred  Stebler,  Plaintiff,  vs.  Porterville  Citrus  Asso- 
ciation, Defendant.  Praecipe.  Filed  Dec.  1,  1916. 
Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams,, 
Deputy  Clerk.  Nicholas  A.  Acker,  Attorney  at  Law, 
Poxcroft  Building,  68  Post  Street,  San  Francisco, 
Cal.,  for  Defendant.     [881] 


United  States  District  Court,  Southern  District  of 
California,  Northern  Division. 

IN  EQUITY— A-44. 

FRED  STEBLER, 

Plaintiff, 

vs. 

PORTERVILLE  CITRUS  ASSOCIATION, 

Defendant. 

Amended  Praecipe  for  Record  on  Appeal. 

To  the  Clerk  of  the  Above-entitled  Court : 

In  addition  to  the  matters  set  forth  in  the  Prae- 
cipe heretofore  filed,  you  will  please  certify  to  the 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  the  following,  as  portion  of  the 
Transcript  on  Appeal  to  said  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  viz. : 

Printed  copies  of  United  States  letters  patent  in- 
troduced in  evidence  in  connection  with  the  deposi- 
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tions  taken  at  Citra,  Florida,  and  the  depositions 
taken  at  Hanford,  California,  and  introduced  in 
evidence  during  the  trial  of  the  case  at  Los  Angeles, 
California,  and  all  other  documentary  exhibits  intro- 
duced in  evidence  and  all  physical  exhibits  intro- 
duced in  evidence. 

Dated  San  Francisco,  California,  December  4th, 
1916. 

PORTERVILLE  CITRUS  ASSOCIATION, 

By  N.  A.  ACKER, 
Its  Solicitor. 

[Endorsed] :  A.-M.  U.  S.  District  Court,  South- 
em  District  of  California,  Northern  Division. 
Fred  Stebler,  Plaintiff,  vs.  Porterville  Citrus  Asso- 
ciation, Defendant.  Amended  Praecipe.  Filed  Dec. 
6,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N. 
Williams,  Deputy  Clerk.  Nicholas  A.  Acker,  Attor- 
ney at  Law,  Foxcroft  Building,  68  Post  Street,  San 
Francisco,  Cal.,  for  Defendant.     [882] 


In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Northern  Division. 

IN  EQUITY— A-44. 

FRED  STEBLER, 

Plaintiff, 

vs. 

PORTERVILLE  CITRUS  ASSOCIATION, 

Defendant. 

Amended  Praecipe  for  Record  on  Appeal. 

To  the  Clerk  of  the  Above-entitled  Court : 

In  addition  to  the  matters  set  forth  in  the  Praecipe 
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and  the  Amended  Praecipe  heretofore  filed,  you  will 
please  certify  to  the  clerk  of  the  United  States  Cir- 
cuit Court  of  Appeal  for  the  Ninth  Circuit  the  fol- 
lowing, as  constituting  a  portion  of  the  Transcript 
on  Appeal,  to  said  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  viz. : 

The  Conclusions  and  Order  of  Court  announced 
on  the  first  day  of  August,  1916,  in  cases  A-44  and 
A-50,  combined  for  final  hearing,  re  Fred  Stebler 
vs.  Porterville  Citrus  Association;  the  same  to  ap- 
pear in  the  record  as  supplemental  to  the  opinion  of 
the  Court,  mentioned  in  the  original  praecipe. 

Dated  San  Francisco,  Calif.,  December  9th,  1916. 
PORTERVILLE  CITRUS  ASSOCIATION, 

By  N.  A.  ACKER, 
Its  Solicitor. 

[Endorsed] :  No.  A-44.  In  the  U.  S.  District 
Court,  Southern  District  of  California,  Northern 
Division.  Fred  Stebler,  Plaintiff,  vs.  Porterville 
Citrus  Association,  Defendant.  Amended  Praecipe. 
Filed  Dec.  12, 1916.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas.  N.  Williams,  Deputy  Clerk.  Nicholas  A. 
Acker,  Attorney  at  Law,  Foxcroft  Building,  6S 
Post  Street,  San  Francisco,  Cal.,  for  Defendant. 
[883] 


vs.  Fred  SteUer.  837 

In  the  District  Court  of  the  United  States  of  Amer- 
ica, in  and  for  the  Southern  District  of  Califor- 
nia, Northern  Division. 

No.  A-44— IN  EQUITY. 

FEED  STEBLER, 

Complainant, 

vs. 

PORTERVILLE  CITRUS  ASSOCIATION, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record. 
I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  do  hereby  certify 
the  foregoing  eight  hundred  and  eighty-three  type- 
written pages,  numbered  from  1  to  883,  inclusive, 
and  comprised  in  two  volumes,  to  be  a  full,  true  and 
correct  copy  of  the  Bill  of  Complaint,  Answer  of 
Defendant,  Amended  Answer  of  Defendant,  Minute 
Order  of  August  1,  1916,  Decree  of  the  Court,  Depo- 
sitions taken  at  Citra,  Florida,  Depositions  taken  at 
Hanford,  California,  Testimony  of  Witnesses  taken 
in  court  during  trial.  Documentary  Exhibits,  Peti- 
tion for  Order  Allowing  Appeal,  Assignment  of  Er- 
rors, Order  Allowing  Appeal,  Bond  on  Appeal  and 
Praecipes  for  Record  on  Appeal  in  the  above  and 
therein  entitled  cause,  and  that  the  same  together 
constitute  the  Record  on  Appeal  in  said  cause  as 
specified  in  the  said  Praecipes  filed  in  my  office  on 
behalf  of  the  appellant  by  its  solicitor  of  record. 
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I  do  further  certify  that  the  cost  of  the  foregoing 
record  is  $344.85,  the  amount  whereof  has  been  paid 
me  by  the  Porterville  Citrus  Association,  the  appel- 
lant herein. 

IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  af&xed  the  seal  of  the  District  Court 
of  [884]  the  United  States  of  America,  in  and  for 
the  Southern  District  of  California,  this  28th  day  of 
March,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  seventeen,  and  of  our  Independence  the 
one  hundred  and  forty-first. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
CaUfornia.     [885] 


[Endorsed]:  No.  2960.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Porter- 
ville Citrus  Association,  a  Corporation,  Appellant, 
vs.  Fred  Stebler,  Appellee.  Transcript  of  Record. 
Upon  Appeal  from  the  United  States  District  Court 
for  the  Southern  District  of  California,  Northern 
Division. 

Filed  March  29,  1917. 

P.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit. 

PORTERVILLE  CITRUS  ASSOCIATION, 

Appellant, 

vs. 

FRED  STEBLER, 

Appellee. 

Order  Extending  Time  to  and  Including  February 
1,  1917,  to  File  Record  and  Docket  Cause. 

Good  cause  appearing  therefor,  it  is  hereby  or- 
dered that  the  time  for  filing  the  record  and  docket- 
ing the  cause  in  the  United  States  Circuit  Court  of 
Appeals  in  the  above-entitled  cause  be  extended  to 
and  including  the  1st  day  of  February,  1917. 
Los  Angeles,  California,  December  13,  1916. 

TRIPPET, 
District  Judge. 

[Endorsed] :    No.    .     United    States    Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.  Porterville 
Citrus  Association,  Appellant,  vs.  Fred  Stebler,  Ap- 
pellee. Order  Extending  Time  to  File  Record  and 
Docket  Cause  to  February  1st,  1917.  Filed  Dec. 
14,  1916.     F.  D.  Monckton,  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit. 

PORTERVILLE  CITRUS  ASSOCIATION, 

Appellants, 

vs. 

FRED  STEBLER, 

Appellee. 

Order  Extending  Time  to  and  Including  April  1, 
1917,  to  File  Record  and  Docket  Cause. 

Good  cause  appearing  therefor,  it  is  hereby  or- 
dered that  the  time  for  filing  the  record  and  docket- 
ing the  cause  in  the  United  States  Circuit  Court  of 
Appeals  in  the  above-entitled  cause  be  extended  to 
and  including  the  1st  day  of  April,  1917. 
Los  Angeles,  California,  January  30,  1917. 

TRIPPET, 
•    District  Judge. 

[Endorsed] :    No.    .     United    States    Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.  Porterville 
Citrus  Association,  Appellants,  vs.  Fred  Stebler,  Ap- 
pellee. Order  Extending  Time  to  File  Record  and 
Docket  Cause  to  and  Incl.  April  1,  1917.  Filed  Feb. 
3,  1917.    F.  D.  Monckton,  Clerk. 

No.  2960.  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Porterville  Citrus 
Assn.,  a  Corporation,  vs.  Fred  Stebler.  Two  Or- 
ders Under  Rule  16  Enlarging  Time  to  April  1, 
1917,  to  File  Record  Thereof  and  to  Docket  Case. 
Refiled  Mar.  29,  1917.    F.  D.  Monckton,  Clerk. 
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United  States  Circuit  Court  Of  Appeals 


FOR  THE   NINTH   CIRCUIT. 


PORTERVILLE  CITRUS  ASSOCIA- 
TION, a  corporation, 

Appellant, 
vs. 

FRED  STEBLER, 

Appellee, 


APPELLANTS    BRIEF 


NICHOLAS  A.  ACKER, 

Counsel  for  Appellant 


SEP-- 

^.  iVlonckton,' 

Clerk. 


IX  THE 


T&mtth  BtattB  Qltrrmt  Qlnurt  of  Appeals 


FOR   THE   NINTH    CIRCUIT. 


PORTERVILLE   CITRUS  ASSOCIA- 
TION, a  corporation, 

Appellant,        lu  Equity 
vs.  No.  2960 

FRED  STEBLER, 

Appellee, 

and 

MID-CALIFORNIA    CITRUS    ASSO- 
CIATION, a  corporation, 
4  Appellant,        In  Eqmty 

vs.  '    No.  2961 

FRED  STEBLER 

Appdlee. 


BRIEF   OF  APPELLANTS   PORTERVILLE 
CITRUS  ASSOCIATION 
and 
MID-CALIFORNIA   CITRUS   ASSOCIATION. 


These  cases  came  before  this  Court  on  an  appeal 
from  the  final  decree  made  and  entered  in  the  above 
entitled  suits  November  20,  1916,  by  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Southern  Division. 

By  stipulation  between  counsel  appeal  case  2961, 


Mid-California  Citrus  Association,  is  to  be  heard 
on  the  printed  records  of  appeal  case  No.  2960,  Por- 
terville  Citrus  Association,  and  abide  by  the  de- 
cision of  this  Court  rendered  in  connection  with 
said  appeal  case  No.  2960,  and  for  this  reason,  the 
brief  is  entitled  in  the  two  appeal  cases.  This 
Stipulation  appears  on  page  42  of  the  Transcript 
of  Record,  re  appeal  case  No.  2961. 

In  the  lower  court  three  suits  were  instituted 
for  infringement  of  Letters  Patent,  the  same  being, 
Fred  Stebler  vs.  Porterville  Citrus  Association, 
Case  No.  A-44;  Fred  Stebler  vs.  Mid-California 
Citrus  Association,  Case  No.  A-45,  and  Fred  Steb- 
ler vs.  Porterville  Citrus  Association,  Case  No. 
A-50.  In  connection  with  case  of  Porterville  Citrus 
Association  A-44,  and  in  connection  with  the  case 
of  Mid-Califomia  Citrus  Association,  A-45,  appel- 
lants herein,  the  charge  was  for  infringement  of 
United  States  Re-issue  Letters  Patent  No.  12,297 
granted  Robert  Strain  under  date  of  Dec.  27,  1904, 
for  an  improved  Fruit  Grader  (Complainants'  Ex. 
1,  record  page  511),  and  United  States  Letters  Pat- 
ent No.  943,799,  granted  Fred  Stebler  under  date  of 
December  21,  1909  (Complainants'  Ex.  2,  record 
page  516),  for  an  improved  DISTRIBUTING 
APPARATUS;  while  in  suit  No.  A-44,  entitled 
Stebler  vs.  Porterville  Citrus  Association,  the  action 
w^as  for  infringement  of  United  States  Letters 
Patent  No.  775,015  granted  Thomas  Strain  under 
date  of  Nov.  15,  1904  (Complainants'  Ex.  3,  record 
page  525).  It  was  agreed  at  the  hearing  in  the 
lower  court  and  for  the  purpose  of  conserving  time> 


and  inasmucli  as  the  issues  in  case  A-44  and  A-50 
were  identical,  that  the  two  cases  be  heard  togethev, 
and  it  was  further  agieed  between  counsel  at  the 
hearing  that  inasmuch  as  cases  A-44  and  A-45  in- 
volved the  same  issues  as  to  the  charge  infringe- 
ment, that  A-45  should  abide  the  issue  in  A-44, 
record  page  105,  Transcript  of  Record,  appeal  case 
No.  2960.  These  three  cases  came  on  for  hearing 
in  the  lower  court  and  the  decision  of  said  court 
held,  non-infringement  as  to  the  Robert  Strain  re- 
issue patent  No,  12,297,  and  as  to  the  Thomas  Strain 
Patent  No.  775,015,  and  infiingement  of  certain  here- 
inafter specified  claims  of  the  Stebler  patent  943,799. 
Case  No.  A-50  against  Porter ville  Citrus  Association 
for  infringement  of  the  Thomas  Strain  Patent  No. 
775,015  was  dismissed  for  want  of  infringement,  and 
no  appeal  had  been  taken  by  the  complainant  thereto 
from  said  decision. 

The  decision  of  the  court  rendi^red  under  date  of 
August  1,  1916,  holding  non-inflingement  of  the 
Thomas  Strain  patent  No.  775,015,  and  the  Robert 
Strain  Re-issue  patent  No.  12,297,  appears  on  page 
27  of  the  printed  Record,  Appeal  Case  No.  2960. 
The  decree  of  the  lower  court  in  connection  with 
Equity  Suit  A-44,  appeal  case  herein.  No.  2960 
appears  on  page  28  of  the  printed  record.  In  this 
connection,  it  mil  be  noted,  that  while  the  ^linute 
Order  or  Decision  of  the  Court  on  the  question  of 
infringement  of  the  patents  in  suit,  holds  non- 
infringement of  the  Thomas  Strain  patent,  and  non- 
infringement of  the  Robert  Strain  patent,  and  pro- 
vides that  counsel  for  complainant  prepare  a  de- 


cree  in  accordance  with  the  conclusions  announced 
by  the  court,  the  decree  so  prepared  by  counsel  for 
appellee  and  signed  by  His  Honor,  Oscar  A.  Trip 
pet,  under  date  of  Nov.  20,  1916,  holds  not  only 
infringement  as  to  Claims  1,  2,  3,  5,  6,  7,  8,  11, 
14,  15,  and  19  of  the  Fred  Stebler  patent  No. 
943,799,  of  December  21,  1909,  but  equally  so,  holds 
infringement  of  United  States  Re-issue  Letters 
Patent  No.  12,297,  granted  Robert  Strain  under 
date  of  December  27,  1904.  Thus,  at  the  outset 
we  have  a  decree  at  variance  with  the  order  of  the 
court,  inasmuch  as  the  decree  provides  for  infringe- 
ment of  the  Robert  Strain  re-issue  letters  patent, 
one  of  the  patents  held  not  to  be  infringement  by 
the  order  of  the  court.  However,  it  is  the  decree 
we  are  concerned  with  in  connection  with  the  pres- 
ent appeal,  and  shall  confine  ourselves  thereto. 

The  Assignment  of  Errors,  ten  in  number,  appear 
between  record  pages  825  and  828,  of  the  Tran- 
script of  Record,-  Appeal  Case  No.  2960,  the  first 
seven  of  the  assignment  of  Errors  being  directed 
to  error  of  the  lower  court  in  connection  with  the 
holding  of  infringement  of  the  specified  claims,  of 
United  States  Letters  Patent  No.  943,799  granted 
Fred  Stebler  under  date  of  December  21,  1909,  the 
eighth  assignment  of  errors  being  directed  to  the 
holding  of  infringement  of  the  Re-issue  Letters  Pat- 
ent No.  12,297. 


STRAIN  RE-ISSUE  LETTERS  PATENT. 

These  Letters  Patent  No.   12,297,  have  been  be- 


fore  this  Court  in  connection  with  several  appeals 
taken  from  the  decision  of  the  lower  court  for  the 
Southern  District  of  California,  it  first  appearing 
in  connection  with  Appeal  Case  No.  2232,  entitled, 
Stebler  vs.  Riverside  Heights  Orange  Growers'  As- 
sociation, et  al.,  wherein  this  Court  held  the  said 
Letters  Patent  to  be  valid  and  infringed  (205  Fed. 
735) ;  and  it  last  appeared  before  this  Court  in 
connection  with  Appeal  Case  No.  2772,  Riverside 
Heights  Orange  Growers'  Association,  et  al.,  vs. 
Stebler,  and  Stebler  vs.  Riverside  Heights  Orange 
Growers'  Association,  decision  being  reported  in  240 
Fed.  703.  In  connection  with  the  latter  appeal,  this 
Court  construed  the  Strain  re-issue  patent,  moi'e 
particularly  Claims  1  and  10  thereof,  in  the  light 
of  its  former  decision  reported  in  205  Fed.  736, 
and  pointed  out  what  protection  was  afforded  by 
claims  1  and  10  of  the  said  Letters  Patent,  it  being 
here  stated,  that  in  connection  with  the  present 
appeal  cases  claims  1  and  10  of  the  Strain  Re-issue 
Letters  Patent  were  the  only  claims  relied  upon  to 
establish  infringement. 

The  Court  is  therefore  familiar  with  the  inven- 
tion of  the  Strain  Re-issue  Letters  Patent  No. 
12,297,  and  may  remember  that  the  fruit  grader 
therein  disclosed  and  covered  by  Claims  1  and  10 
thereof  comprise  a  fruit  grader,  consisting  of  a 
fruit  runway  composed  of  two  parallel  members, 
one  of  the  said  members  being  a  rotating  wall 
member  composed  of  a  series  of  end  to  end  rolls, 
there  being  employed  a  traveling  conveyor  for 
propelling  the   fruit  to   be   sized  within  the   fruit 
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runway  composed  of  the   said  two  parallel  mem- 
bers, there  being  a  series  of  bins  for  receiving  the 
sized  fruit  escaping  from  the  fruit  runway,  located 
at  one  side  of  the  rotating  units  of  the  rotary  wall 
member.     For  the   convenience   of  the   Court,   we 
herewith  reproduce  the  drawings  of  the  Strain  Re- 
issue Patent  No.  12,297,  and  by  reference  thereto, 
it  will  be  noted  that,  as  stated,  the  fruit  sizer  is 
composed    of    two    parallel    members.      The    fixed 
member   of   the    grader   being    designated    by   the 
reference  letter  I,  which  member  is  grooved  for  the 
reception  of  a  propelling  rope  H.     The  opposing 
member  of  the  fruit  grader  consists  of  a  series  of 
end  to  end  rollers  M  arranged  in  longitudinal  suc- 
cession the  entire  length  of  the  grader,  each  roller 
M  being  rotatively  mounted  in  adjustable  bearing 
arms  N,  which  arms  have  movement  in  the  guide 
blocks  O,  and  the  rollers  M  are  driven  or  rotated 
independently    of    each    other    b}^    means    of    the 
drive  belts  L,   which   receives  motion  from  a  drive 
shaft  F.     Each  roller    is   independently   adjustable 
transversely  toward  and  from  the  fixed  guide  mem- 
ber I  through  the  medium  of  the  adjustability  per- 
mitted the  adjusting  arms  N,  which  work  in  the 
guide  blocks  O.     Under  this  construction  each  siz- 
ing roller  is  permitted  adjustment  independent  of 
the  other  sizing  rollers  of  the  series  of  longitudin- 
ally disposed  end  to   end   rollers  which   constitute 
the  rotating  wall  member  or  the  companion  mem- 
ber to   the   fixed   parallel   member   I   of   the   fruit 
runway. 

Under  the  disclosure  of  the  Strain  Re-issue  Let- 


No.   12,297. 


REISSUED  DEC.  27.  1904. 


R.  STRAIN. 
FRUIT  GRADER. 

APPLICATION  FILED  OCT   21.   1903 
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ters  Patent  it  is  absolutely  essential  that  each  roller 
of  the  series  of  disconnected  rollers  constituting  the 
rotary  wall  member  of  the  fruit  runway  be  per- 
mitted independent  and  individual  rotation.  If  the 
rollers  were  connected  one  to  the  other  so  as  to  be 
driven  in  unison,  it  would  be  impossible  to  impart 
independent  transverse  adjustment  to  one  roller 
without  correspondingly  disturbing  the  position  of 
the  adjacent  roller.  It  is  the  independent  and  in- 
dividual adjustability  and  the  independent  and  in- 
dividual rotation  of  the  respective  rollers  constitut- 
ing the  rotating  wall  member  of  the  fruit  gradei- 
of  the  Strain  Re-issue  Patent  which  differentiated 
it,  or  rather  which  caused  this  Court  to  differentiate 
the  same  from  the  prior  Ish  patent  and  the  Cali- 
fornia fruit  graders  or  sizers  of  the  prior  art. 

In  appeal  case  No.  2772,  this  Couii:  held,  the 
Parker  Modified  T3rpe  of  Fruit  Grader  or  Sizer  not 
to  be  an  infringement  of  the  Strain  Re-issue  Letters 
Patent,  stating,  in  connection  with  the  Parker  ]\Iodi- 
fied  Apparatus,  and  which  is  the  sizing  apparatus  em- 
ployed by  these  appellants  and  charged  to  be  an 
infringement  of  claims  1  and  10  of  the  Strain  Re- 
issue Patent: 


''The  construction  of  the  grade  openings 
formed  by  the  rollers  in  the  defendant's  modi- 
fied apparatus  is  a  return  in  a  substantial  con- 
struction to  the  prior  art  which  this  Court  dif- 
ferentiated from  the  invention  in  suit  to  such 
an  extent  that  it  held  that  the  latter  had  not 
been  anticipated  by  such  prior  art.  The  rule 
applicable  to  the  question  thus  presented  is  that 
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a  construction  which  does  not  anticipate  can- 
not infringe." 

Sandusky  Tool  Co.  (U.  S.  S.  Ct.)  28  L.  Ed. 
124;  American  Tobacco  Co.  vs.  Streat,  83  Fed. 
700-706,  28  C.  C.  A.  18;  Cleveland  Co.  vs. 
Chicago  Co.,  135  Fed.  783,  68  C.  C.  A.  485; 
Grever  vs.  U.  S.  Hoffman  Co.,  202  Fed.  923- 
926,  121  C.  C.  A.  281. 

But  there  is  a  further  rule  applicable  to  this 
question,  and  that  is, 

"If  the  device  of  the  respondents  shows  a 
substantially  different  mode  of  operation,  even 
though  the  results  of  the  operations  of  the  ma- 
chine remains  the  same,  infringement  is 
avoided." 

Cimmotti  Unhairing  Co.  vs.  American  Fur, 
Ref.  Vo.  198  U.  S.  399-414,  25  Sup.  Ct.  697- 
702  (49  Law.  Ed.  1100). 

"The  conclusion  we  reach  is,  that  under  the 
distinction  drawn  by  this  Court  in  its  opinion 
(205  Fed.  735,  124  C.  C.  A.  29),  the  defendant's 
modified  apparatus  is  not  an  infringement  of 
the  patent  in  suit." 

240  Fed.,  pp.  709-710. 

There  is  no  question  but  what  the  fruit  sizing 
apparatus  employed  in  the  packing  house  of  each 
of  the  appellants  herein,  is  the  same  as  the  Modified 
Parker  machine  held  by  this  Court  in  appeal  case 
No.  2772  to  be  a  non-infringement  of  the  said 
Strain  Re-issue  Letters  Patent  No.  12,297,  for  such 
is  testified  to  by  complainant  Fred  Stebler.  His 
testimony  given  on  page  133  Transcript  of  Record 
Appeal  Case  No.  2960,  being: 

"Q.    (By  Mr.  Lyon)  :  Now,  you,  Mr.  Stebler, 


also  are  familiar  witli  the  so-called  Parker 
Modified  jMacliincs,  which  in  case  1562  on  the 
accounting  before  Lynn  Plelm  as  blaster,  and 
each  shown  to  Lynn  Helm  at  the  Riverside 
Heights  Orange   Growers'  Association? 

"A.     Yes  sir. 

"Q.  In  what  manner  or  to  what  extent  does 
the  arrangement  of  the  belt  and  the  roller 
section  in  these  defendants'  machines  at  Por- 
terville  correspond  or  differ  in  function  and 
effect  from  the  inter-relation  of  the  belts  and 
roller  sections  in  those  modified  machines? 

"A.  Why,  there  is  really  no  material  differ- 
ence. There  is  some  difference  in  detail  of  con- 
struction and  the  manner  of  making  the  roller 
mountings  and  placing  them  on  the  machines, 
but  the  corelation  between  the  inclined  con- 
veyor belt  and  the  roller  is  practically  the  same 
and  the  machines  at  the  Riverside  Heights 
Orange  Growers'  Association  had  means  for 
varying  the  grade  apertures  between  the  roller 
and  the  belt  by  means  of  moving  the  roll  ad- 
justing the  roller.  I  find  the  same  thing  exists 
in  the  machines  of  the  Porterville  and  Mid- 
California  Associations. ' ' 

Again,  on  page  183  of  the  Transcript  of  Record, 
Mr.  Stebler  stated  in  answer  to  question  at  the  bot- 
ton  of  said  page : 

''As  I  said  a  while  ago  on  my  direct-examina- 
tion, I  didn't  have  the  machines  apart  enough 
to  explain  definitely  how  they  are  constructed, 
but  from  what  I  could  learn  I  assume  it  is  a 
similar  construction  from  what  we  had  in  these 
modified  machines  I  was  speaking  about  in  the 
Riverside  Heights  Orange  Growers'  Associa- 
tion." 
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Complainant's  expert  witness,  Knight,  who  was 
also  a  witness  in  connection  with  appeal  case  No. 
2772,  wherein  was  involved  the  Parker  Modified 
Machine,  states,  on  page  199  of  the  Record,  that  the 
Grading  or  Sizing  Apparatus  employed  by  the 
appellants  herein,  is  the  same  as  the  Parker  Modi- 
fied Machine,  his  testimony  being  as  follows: 

"Q.  (By  Mr.  Lyon):  You  were  familiar, 
were  you,  with  the  so-called  Modified  Parker 
Machines  in  case  1562  as  considered  by  Mr. 
Lynn  Helm,  Special  Master? 

"A.  I  will  have  to  ask  what  that  machine 
was. 

"Q.  In  the  Riverside  Heights  Orange  Grow- 
ers' Association? 

''A.     Yes. 

*'Q.  And  examined  those  machines  in  con- 
nection with  counsel  and  Mr.  Lynn  Helm? 

"A.     Yes. 

"Q.     And  gave  testimony  in  regard  to  them? 
"A.     Yes. 

''Q.  Now  in  regard  to  the  rollers  of  the 
Porterville  Citrus  Association  machines  and 
these  Modified  Parker  machines,  so-called,  were 
there  any  material  difference  so  far  as  func- 
tion or  mode  of  operation  in  forming  inde- 
pendently adjustable  grade  openings  is  con- 
cerned over  or  different  from  those  Modified 
Parker  Machines? 

"A.  No.  No  essential  difference.  There 
was  a  difference  in  construction. 
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**Q.     You  n^ean  in  details  of  construction? 

*'A.     Yes." 

It  will  thus  be  seen  from  the  testimony  of  com- 
plainant Stebler  and  his  expert  witness  Knight,  that 
the  Grader  or  Sizing  Apparatus  employed  b}"  the 
appellants  herein,  is  the  same  in  construction  and 
operation  as  the  Modified  Parker  Machine,  held  by 
Special  Master  Lynn  Helm,  to  constitute  an  in- 
fringement of  the  Strain  Re-issue  Patent,  and 
which  report  of  the  Special  Master  was  affirmed 
by  the  Judge  of  the  lower  court,  and  which  modified 
sizer  this  Court  held  in  appeal  case  No.  2772  not 
to  be  an  infringement  of  the  said  Strain  Re-issue 
Letters  Patent.  It  may  be  here  stated,  that 
complainant  Stebler  and  expert  witness  Knight, 
were  correct  in  the  testimony  which  they  gave, 
holding  the  appellants'  Fruit  Sizing  or  Grading 
Apparatus  to  be  the  same  in  construction  and 
operation  as  the  Parker  Modified  Fruit  Grader  or 
Sizer,  the  machines  having  been  supplied  by  Mr. 
Parker  to  the  appellants  herein  (record,  119),  and 
comprising  a  Sizer  or  Grader  composed  of  two 
parallel  members  which  formed  the  fruit  runway, 
one  of  the  said  members  constituting  a  fixed  mem- 
ber of  the  runway  and  the  opposing  member  the 
rotating  wall  thereof,  and  said  rotating  wall  mem- 
ber consisting  of  a  series  of  longitudinally  disposed 
aligned  rolle-r  sections,  said  sections  being  connected 
one  to  the  other  so  as  to  be  driven  in  unison  from 
power  applied  to  the  drive  member  secured  to  one 
end  of  the  forward  roller  section  of  the  series  of 


12 

connected  sections;  differing  from  the  Sizer  of  the 
Strain  Re-issue  Patent  by  reason  of  the  fact,  that 
its  rotary  wall  member  was  not  composed  of  a  series 
of  independently  driven  rollers  arranged  end  to 
end  throughout  the  length  of  the  fruit  runway,  and 
each  independently  driven  roller  being  independ- 
ently adjustable  toward  and  from  the  fixed  member 
of  the  fruit  runway  so  as  to  independently  adjust 
or  vary  the  outlet  apertures  for  the  escape  of  the 
fruit  to  be  sized. 

The  decree  of  the  lower  court  holding  infringe- 
ment of  the  Robert  Strain  Re-issue  Letters  Patent 
was  prepared  by  counsel  for  appellee  and  signed 
by  the  lower  court  on  November  20,  1916,  approxi- 
mately three  months  prior  to  the  rendition  of  the 
decision  of  this  Court  in  Appeal  Case  No.  2772, 
holding  the  Modified  Type  of  the  Parker  Grader 
employed  by  these  appellants  not  to  be  an  infringe- 
ment of  the  Strain  Re-issue  Letters  Patent.  How- 
ever, the  lower  court  did  not  decide  infringement  of 
the  Strain  Re-issue  Letters  Patent,  but,  on  the 
contrar}^  held  non-infringement  and  the  inclusion 
of  these  Letters  Patent  in  the  decree  as  prepared 
by  counsel  for  appellee  and  submitted  to  the  Court 
for  signing  was  contrary  to  said  decision.  This  act 
of  counsel  for  appellee  placed  an  uncalled  for 
burden  on  the  a23pellants,  requiring  an  appeal 
record  to  be  presented  to  this  Court  which  other- 
wise would  not  have  been  required,  thereby  placing 
the  appellants  to  a  heavy  and  unnecessary  expense. 

We,  therefore,  respectfully  submit  that  our  As- 
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signment  of  Error  No.  8  is  well  taken  and  should 
be  allowed,  inasmuch  as  the  Parker  Modified 
Grader  was  held  by  this  Court,  subsequent  to  the 
signing  of  the  decree  of  the  lower  court  in  the 
present  appeal  cases,  not  to  be  an  infringement  of 
claims  1  and  10  of  the  Strain  Re-issue  Letters 
Patent  No.  12,297. 


Out  of  respect  to  the  lower  court,  it  is  only  proper 
to  state  at  this  time  that  counsel  for  appellants  was 
forwarded  by  counsel  for  appellees  a  long  type- 
written document,  with  the  statement  that  the  same 
constituted  the  decision  of  the  lower  court.  From 
a  reading  of  this  statement,  which  was  duly  en 
titled  in  the  court,  the  same  appeared  to  be  a  de- 
cision, holding  infringement  of  Claims  1  and  10  of 
the  Strain  Re-issue  Letters  Patent  and  of  Claims 
1,  2,  3,  4,  5,  6,  7,  8,  11,  14,  15  and  19  of  the  Stebler 
Patent  No.  943,799,  so  that  when  counsel  for  com- 
plainant, appellees  herein,  presented  to  counsel  for 
defendants,  appellants  herein,  a  copy  of  his  decree 
to  be  submitted  to  the  court  for  signing,  the  same 
appeared  to  be  in  conformitj^  with  that  which  he 
had  previously  submitted  as  the  decision  of  the 
court.  After  the  decree  was  signed  and  the  appeals 
perfected  to  this  Court,  much  to  the  surprise  of 
counsel  for  appellants,  it  was  found  on  an  examina- 
tion of  the  records,  that  the  only  decision  rendered 
by  his  Honor  Judge  Trippet,  was  the  decision  ap- 
pearing herein  on  page  27  of  the  Transcript  of 
Record,  and  which  decision  holds  non-infringement 
of  the  Strain  Re-issue  Letters  Patent. 
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After  these  appeals  were  perfected,  attention  of 
counsel  for  appellee  was  directed  to  the  fact  that 
the  decree  which  he  had  prepared  (as  he  was  re- 
quested so  to  do  by  the  decision  of  the  court)  and 
which  had  been  signed  by  the  Judge  of  the  court 
was  at  variance  with  the  decision  of  the  court,  no 
effort  was  made  on  his  part  to  have  correction  made, 
and  inasmuch  as  the  cases  were  then  out  of  the 
jurisdiction  of  said  court  by  reason  of  the  perfect- 
ing of  the  appeals,  no  steps  could  be  taken  by 
counsel  for  appellants  to  have  the  matter  resub- 
mitted to  the  Judge  of  the  lower  court. 

It  may  be  stated  that  on  the  taxation  of  costs 
based  on  said  signed  interlocutory  decree  prepared 
by  counsel  for  complainant,  that  said  counsel 
secured  two-thirds  of  the  cost  of  the  suits  by  reason 
of  the  fact  that  the  decree  provided  for  infringe- 
ment of  two  of  the  Letters  Patent  out  of  three  in- 
volved in  suit,  one-third  of  the  costs  going  to  de- 
fendants. Although  counsel  for  complainant  had 
his  attention  drawn  to  the  fact  that  the  decree  sup- 
posedly based  on  the  decision  of  the  court  should 
only  have  provided  a  finding  of  infringement  of  one 
of  the  patents  out  of  three,  no  offer  was  made  by 
said  counsel  to  reimburse  complainants  for  the  cost 
which  he  had  secured  from  them  due  to  the  in- 
fringement provided  in  the  decree  as  to  Claims  1 
and  10  of  the  Strain  Ee-issue  Patent. 


STEBLER  PATENT  No.  943,799. 

(Complainants'  Ex.  2,  Record  p.  516.) 
In  our  opinion,  infringement  of  Claims  1,  2,  3,  5, 
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appellants'  machines  not  only  have  identity  of  re- 
sults and  identity  of  means,  but  likewise  identity 
of  operation.  If  any  of  these  requisites  necessary 
to  constitute  infringement  be  lacking,  there  can  be 
no  infringement. 

For  an  understanding  of  the  invention  of  the 
Stebler  patent,  it  is  essential  that  we  appreciate 
what  advance  was  made  by  the  said  invention  over 
the  state  of  the  art  as  it  existed  prior  to  the  date 
thereof,  and  equally  so,  that  we  familiarize  our- 
selves with  what  the  inventor  gained  in  results  over 
those  produced  by  the  prior  patented  devices  and 
the  devices  in  use  at  the  time  of  his  invention,  and 
that  we  understand  what  improvements  he  sought 
to  make  over  the  devices  in  use  at  such  time.  For 
this  purpose,  and  in  order  that  we  may  fully  ap- 
preciate what  the  inventor  was  seeking  to  accom- 
plish, we  present  herewith,  a  drawing  illustrating 
the  Grader  or  Sizer  of  the  prior  art,  also  a  cut 
disclosing  the  bin  system  in  use  prior  to  the  advent 
of  the  Stebler  invention,  and  have  added  a  cut  dis- 
closing the  embodiment  of  the  Stebler  invention  in 
an  apparatus  utilizing  the  sizer  or  grader  of  the 
prior  art,  incorporated  with  the  bin  and  distributing 
system  of  the  said  art. 

Fig.  1  of  the  drawings  represents  the  sizer  or 
grader  of  the  Robert  Strain  Re-issue  Patent  No. 
12,297,  and  which  is  the  grader  set  forth  in  the 
Stebler  patent  as  being  the  grader  employed  by 
him  in  connection  with  his  invention. 

Fig.  2  of  the  drawings  discloses  a  supporting  table, 
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6,  7,  8,  11,  14,  15  and  19  of  the  Stebler  Patent  No. 
943,799,  was  predicated  on  the  results  obtained  by 
the  appellants'  machines,  and  this,  irrespective  of 
the  mechanical  means  employed  to  produce  such 
results.  This  Court,  in  its  decision  in  connection 
with  appeal  case  No.  2772,  (Riverside  Heights 
Orange  Growers'  Association  et  al.  vs.  Stebler,  240 
Fed.  703),  affirmed  the  doctrine, 

*'If  a  device  of  a  defendant  shows  a  sub- 
stantial different  mode  of  operation,  even 
though  the  results  of  the  operation  of  the  ma- 
chine remains  the  same,  infringement  is 
avoided." 

holding  the  lower  court  to  be  in  error  in  its  opinion 
holding  infringement,  by  reason  of  the  fact, 

"that  the  parts  of  the  last  mentioned  machine 
operate  in  substantially  the  same  manner  as  to 
produce  substantially  the  same  results  obtained 
by  defendant's  invention,  and  that,  as  I  under- 
stand it,  is  sufficient  to  justify,  and  in  fact,  re- 
quires the  Master  to  make  a  finding  of  infringe- 
ment. ' ' 

As  stated  by  His  Honor  Judge  Morrow,  in  the 
case  of  the  American  Can  Company  vs.  Hickmott 
Asparagus  Canning  Company,  137  Fed.  86: 

"To  sustain  a  claim  of  infringement  of  a 
patented  machine,  three  things  must  be  found: 
first,  identity  of  results;  second,  identity  of 
means;  third,  identity  of  operation." 

To  hold  infringement  of  the  Stebler  patent  943,- 
799,  it  is  therefore  required  that  it  be  found  that  the 
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an  endless  traveling  belt,  working  thereover  for  pro- 
l^elling  the  sized  fruit,  and  fruit  receiving  bins 
arranged  along  the  side  of  the  table  and  co-extensive 
with  the  length  thereof. 

Fig.  3  of  the  drawings  illustrates  the  Robert 
Strain  gTader  as  applied  to  the  frame  and  bin  sys- 
tem of  the  prior  art,  having  added  thereto  the 
distributing  chutes  of  the  Stebler  invention,  and  as 
emplo3^ed  by  him  for  the  distribution  of  the  sized 
fruit  from  the  discharge  outlets  of  the  grader  to  the 
fruit  receiving  bins. 

The  grader  or  sizer  represented  by  Cut  1  of  the 
drawings,  is,  as  stated,  the  sizer  of  the  Robert 
Strain  Re-issue  Patent  No.  12.297,  Complainants' 
Exhibit  1,  and  it  will  be  noted  by  reference  thereto, 
that  the  fruit  receiving  bins  A,  are  extended  the 
entire  length  of  the  apparatus  or  substantially  co- 
extensive with  the  length  of  the  end  to  end  rollers 
B,  which  constitute  the  rotary  wall  member  of  the 
fruit  runway  for  the  grader.  Usually,  the  apparatus 
is  constructed  with  nine  independently  rotatable 
rollers  B,  each  roller  being  adjusted  to  pro^dde  with 
the  opposing  wall  member  of  the  fruit  runway  a 
grade  outlet  of  a  given  area  for  the  escape  there- 
through of  fruit  to  be  sized,  these  rollers  being  so 
adjusted  as  to  provide  a  progressively  stepped 
rotary  wall  member  for  the  fruit  runway,  so  that 
there  are  provided  nine  outlets,  each  differing  in 
size,  and  where  nine  sizing  rollers  are  employed 
there  is  provided  nine  bins  B,  a  bin  for  each  roller 
to  receive  the  fruit  sized  thereby  and  discharging 
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from  the  outlet  thereof.  This  grader  as  placed  on 
the  market  and  shown  by  the  record  herein,  varied 
in  length  from  nine  to  fifteen  feet. 

Cut  2,  of  the  sheet  of  drawings,  represents  the 
supporting  table  and  the  endless  traveling  belt  and 
the  fruit  receiving  bins  of  the  Thomas  Strain  Pat- 
ent No.  775,015,  defendant's  Exhibit  3,  record  page 
525.  We  have  removed  from  the  apparatus  the 
grading  elements  and  likewise  the  distributing 
elements  for  the  sized  fruit,  and  which  elements 
control  the  flow  thereof  into  the  bins.  The  length 
of  this  table  as  the  machine  was  constructed  and 
placed  into  operation,  as  we  shall  hereinafter  show 
bv  the  record,  was  between  thirty  and  forty  feet 
in  length,  and  the  fruit  receiving  bins  A,  arranged 
alongside  the  supporting  table  B,  over  which  travels 
the  longitudinally  movable  belt  C,  were  so  disposed 
as  to  be  extended  the  entire  length  of  the  table  B. 
There  were  nine  fruit  receiving  bins  provided, 
which  were  adapted  to  receive  the  nine  sizes  of 
fruit  from  the  discharge  outlets  of  the  sizing  ele- 
ment of  the  machine. 

What  the  appellant  Stebler  sought  to  accomplish 
b}^  his  invention,  was,  to  utilize  a  short  grader 
(Cut  1)  in  conjunction  with  a  long  table,  with  the 
fruit  receiving  bins  arranged  along  the  side  thereof 
and  extended  for  the  full  length  of  the  said  table 
(Cut  2),  but  it  was  obvious  that  when  the  sizer  illus- 
trated by  Cut  1  was  applied  to  the  table  and  bin 
construction  of  the  Thomas  Strain  Patent  No.  775,- 
015  of  Nov.  15,  1901,   (Cut  2),  and  which  was  be- 
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tween  thirty  and  forty  feet  in  length,  approximately 
one-half  of  the  length  of  the  table  and  of  the  bins 
would  be  extended  or  projected  beyond  the  end  of 
the  sizer.  This  is  apparent  by  reference  to  Figs.  2  and 
3  of  the  drawings,  wherein  the  said  sizer  rollers  of  Fig. 
1  of  the  drawings  are  illustrated  as  applied  to  the 
table  and  bin  construction  of  the  Thomas  Strain  Pat- 
ent No.  775,015.  It  is  here  that  the  Stebler  invention 
came  into  existence,  which  invention  resided  in 
providing  means  whereb^y  the  sized  fruit  would  be 
directed  transversely  of  the  longitudinally  traveling 
belt  and  guided  thereby  into  the  bin  arranged  for 
the  reception  of  such  sized  fruit,  and  such  pro- 
vision had  to  be  of  such  a  character  as  to  lead 
apjDroximately  one-half  of  the  sized  fruit  to  fruit 
receiving  bins  extended  a  distance  beyond  the  end 
of  the  sizer.  These  guide  means  for  directing  the 
travel  of  the  sized  fruit  at  a  transverse  inclination 
to  the  travel  of  the  longitudinally  movable  belt,  we 
find,  by  reference  to  the  Stebler  Patent  No.  943,- 
799,  (record  page  516),  to  be  of  such  a  character 
as  to  provide  downwardly  inclined  chutes  or  run- 
ways. In  Fig.  3  of  the  drawings  presented  herein, 
the  sizer  is  designated  by  the  reference  letter  A, 
the  supporting  frame  or  table,  hj  the  reference 
letter  B,  and  the  endless  longitudinally  traveling 
belt  is  designated  by  the  letter  C,  and  the  fruit  re- 
ceiving bins  by  the  letter  D.  The  guides  which 
form  the  chutes  or  runways  for  directing  the  sized 
fruit  at  a  downward  inclination  from  the  discharge 
outlets  of  the  sizer  to  the  fruit  bins  and  transversely 
of  the  longitudinal  belt,  are  designated  by  the  refer- 
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ence  numeral  13,  Inasmuch  as  it  was  desirable  at 
times  to  shift  the  position  of  the  guides  13  relative 
to  the  fruit  receiving  bins,  each  of  the  said  guides 
at  or  adjacent  to  the  discharge  outlets  of  the  roller 
members  of  the  sizing  apparatus  were  pivotally  se- 
cured to  23rojecting  studs  E,  so  as  to  permit  of  the 
same  being  swung  or  m^oved  at  an  oblique  angle  to  the 
longitudinall}^  traveling  belt,  and  in  order  that  these 
guides  might  be  extended  or  elongated,  each  guide  was 
made  in  two  sections,  the  outer  section  12,  telescoping 
within  the  inner  pivotal  section  13.  Under  this  ar- 
rangement, it  was  possible  to  carry  the  fruit  a  distance 
from  the  sizing  rollers  of  the  sizer  or  grader,  and 
more  particularly  as  to  the  sized  fruit  to  be  de- 
posited into  the  last  four  or  five  bins  of  the  ap- 
paratus extended  a  distance  beyond  the  longitudinal 
terminal  extension  of  the  sizer  or  grading  element, 
the  last  of  the  series  of  bins  being  approximateh^ 
fifteen  or  twenty  feet  beyond  the  end  of  the  grader. 
By  this  arrangement,  a  short  sizer  could  be  em- 
ployed in  connection  with  bins  of  considerable 
width,  and  the  fruit  properly  distributed  within 
the  bins  and  to  the  bins  situated  at  a  distance  from 
the  terminal  end  of  the  grader  or  sizer  by  means 
of  the  swinging  and  telescopic  guides  13. 

We  thus  see,  that  the  Stebler  invention,  that  is, 
the  distributing  means,  of  the  Stebler  patent,  re- 
sides in  a  construction  of  guiding  means  disposed 
to  lead  the  sized  fruit  transversely  of  the  longitudin- 
ally movable  belt,  and  of  such  a  construction  as  to 
guide  the  fruit  from  the  discharge  outlets  of  the 
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sizer  to  bins  situated  at  a  point  remote  from  the 
sizer  or  grader. 

His  contribution  to  the  art,  therefore,  resides  in 
the  provision  whereby  the  supporting  and  dis- 
tributing means  shall  have  a  longitudinal  extension 
greater  than  the  longitudinal  extension  of  the  sizer 
or  grader  emploj^ed  in  connection  therewith,  and  in 
the  guiding  means  employed  being  of  such  a  con- 
struction or  arrangement  as  to  lead  the  sized  fruit 
from  the  sizing  outlets  transversely  of  the  longi- 
tudinally movable  belt  to  the  delivery  point  for  the 
fruit  within  the  bins. 

That  such  is  the  case,  it  is  only  necessary  to  refer 
to  the  specification  of  the  Stebler  patent,  wherein 
we  find  the  statement  made  as  to  one  of  the  objects 
of  the  invention: 

"Is  to  provide  a  suitable  distributing  ap- 
paratus in  connection  with  a  short  or  small 
grader  or  sizer,  thus  enabling  the  use  of  a  short 
sizer  or  grader  and  still  deliver  the  separated 
or  sized  fruit  in  bins  of  such  width  as  to  pro- 
vide easy  access  thereto  for  the  packers." 

(Lines  19-25,  page  1,  printed  specification.) 
Again, 

"Heretofore  it  has  been  necessary  either  to 
provide  a  very  large  or  long  fruit  grader  or 
sizer,  so  as  to  conduct  the  several  grades  of 
fruit  some  distance  along  the  grader  before 
being  discharged  into  the  bins,  or  to  utilize 
smaller  bins.  With  this  invention  it  is  possible 
to  use  a  relatively  short  grader  or  sizer,  and 
utilize   a   distributing   convej^or,   and   to   carry 
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the  separated  and  sized  fruit  to  bins  of  the 
desii'ed  width  extended  much  beyond  the  length 
of  the  grader  and  arranged  at  the  sides  of  the 
conveyor. ' ' 

(Lines  38-49,  page  1  of  the  printed  specifica- 
tion.) 

We  are  further  informed  by  the  specification, 
that, 

''the  invention  consists  in  the  provision,  in  con- 
nection with  a  fruit  sizer  or  grader,  such,  for 
example,  as  the  'California  Orader'  of  Letters 
Patent  of  the  United  States  to  James  Ish,  No. 
458,422,  dated  Aug.  25,  1891." 

(Lines  53-58,  page  1  of  the  printed  specifica- 
tion.) 

This  Ish  patent  appears  in  the  record  as  defend- 
ant's Exhibit  F,  (record  page  770),  and  is  sub- 
stantially the  same  as  to  length  and  sizing  operation 
as  the  sizer  or  grader  of  the  Strain  Re-issue  Letters 
Patent. 

It  will  be  noted  by  a  reference  to  Figs.  1  and  2  of 
the  drawings  of  the  Stebler  patent  943,799,  (Com- 
plainants' Ex.  2),  that  the  last  four  bins  of  the 
series  of  bins  are  extended  quite  a  distance  beyond 
the  end  of  the  sizer  or  grader.  These  bins  are 
formed  by  placing  adjustable  partition  pieces  17 
within  a  bin  frame,  which  frame  is  extended  the 
entire  length  of  the  suppoiting  frame  of  the  ap- 
paratus. 

It  is  difficult  to  read  the  Stebler  patent  and  gain 
therefrom  an}^  knowledge  other  than  it  is  the  intent 
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and  purpose  of  the  inventor  of  the  device  disclosed 
thereby,  to  provide  for  the  utilization  of  a  com- 
paratively short  grader  with  a  comparatively  long 
supporting  frame,  extended  a  distance  beyond  the 
terminal  end  of  the  grader  or  sizer,  so  that,  with  a 
grader,  say  fifteen  feet  in  length,  there  may  be 
utilized  a  series  of  fruit  receiving  bins  thirty  or 
forty  feet  in  length,  thereby  securing  a  large  bin 
for  each  size  of  the  fruit  to  be  delivered  from  the 
discharge  outlets  of  the  sizer  or  grader,  and  in 
making  provision  whereby  the  sized  fruit  shall  be 
guided  transversely  of  the  longitudinally  movable 
belt,  from  the  sizing  outlets  of  the  sizer  or  grader 
to  the  bins  for  the  reception  of  such  fruit. 

With  the  sizer  or  grader  of  the  Strain  Re-issue 
Patent  (Complainants'  Ex.  1),  fifteen  feet  in 
length  and  nine  sizing  rollers  incorporated  therein, 
each  sizing  roller  would  be  approximately  one  and 
one-half  feet  in  length ;  consequently,  with  nine  bins 
employed  in  connection  therewith  and  it  is  necessary 
that  a  fruit  receiving  bin  be  employed  for  each  sizing 
roller  and  the  bins  not  being  extended  beyond  the 
length  of  the  sizer,  there  would  be  nine  bins  each  of 
approximately  a  foot  and  a  half  in  length.  By  the 
Stebler  invention,  with  a  sizer  or  gi-ader  fifteen  feet 
in  length,  the  supporting  frame  therefor  may  be 
of  thirty  or  forty  feet  in  length,  and  where  forty  feet 
in  length  and  nine  bins  provided,  each  bin  would 
be  of  approximately  four  and  one-half  feet  in 
width;  but  it  is  obvious,  that  the  fruit  from  the 
sizing  rollers  could  not  be  delivered  to  the  said  fruit 
receiAdng    bins    extended    beyond    the    end    of    the 


24 

grader  unless  means  be  employed  to  lead  the  sized 
fruit  from  the  sizing  rollers  to  such  bins,  and  such 
means  necessarily  must  be  extended  from  the  dis- 
charge outlets  and  arranged  in  such  a  manner  as 
to  be  disposed  transversely"  of  the  longitudinally 
movable  belt. 


PRIOR  ART. 


Letters  Patent  No.  741,928,  granted  Rayburn, 
October  20,  1903,  Apparatus  for  Sorting  and  Dis- 
tributing Fruit. 

Letters  Patent  No.  775,015,  granted  Thomas 
Strain,  Nov.  15,  1904,  FRUIT  GRADER. 

Letters  Patent  No.  906,605,  granted  Beekhuis, 
Dec.  15,  1908,  FRUIT  GRADER. 

Camel-hack  Machine,  Defendant's  Photo  Ex.  O, 
P  and  P\  record  pages  815,  817  and  819. 

These  devices  will  be  considered  for  the  purpose 
of  ascertaining  what  invention  was  produced  by 
patentee  Stebler  at  the  time  of  his  entry  into 
the  field  as  an  inventor,  for  it  it  our  position  that 
it  was  old  in  the  art  and  well  known  at  such  time 
to  provide  a  sizing  apparatus  with  distributing 
means  for  the  guiding  or  directing  the  sized  fruit  to 
fruit  receiving  bins  extended  be^^ond  the  length  of 
the  sizer  proper. 

Camel-bach  Machine. 

One  such  form  of  apparatus  is  illustrated  by  De- 
fendant's photo  Ex.  O,  (record  p.  815),  and  from  an 
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inspection  of  wliicli.  it  will  be  noted,  that  the  Ish 
or  California  sizer,  is  employed  for  the  sizing  of  the 
fruit,  the  fruit  flowing  from  the  dischaige  outlets 
for  the  sized  fruit  and  being  by  transversely  dis- 
posed chutes  guided  to  the  bins  for  the  reception 
of  the  fruit,  said  guides  or  chutes  conveying  sized 
fruit  to  certain  of  the  bins  extended  a  distance  be- 
yond the  end  of  the  sizing  roll  of  the  sizing  mem- 
ber. 

Another  such  apparatus  is  disclosed  by  defend- 
ant's Exhibits  P  and  P',  (record  pp.  817-819),  which 
illustrated  fruit  sizers  having  associated  therewith 
fruit  receiving  bins  extended  a  distance  beyond  the 
length  of  the  sizer  or  grader,  the  sized  fruit  being 
conveyed  by  downwardl}^  and  transversely  inclined 
chutes  or  guides  into  the  bins  adapted  to  receive 
the  same,  these  chutes  or  bins  being  pro^dded  with 
means  whereby  the  fruit  may  be  deflected  from  one 
chute  or  runway  into  another.  These  exhibits  wilil 
be  referred  to  later  by  reference  to  the  testimony, 
as  they  illustrate  devices  in  use  a  gi'eat  many  years 
prior  to  the  invention  of  patentee  Stebler. 

There  was  also  in  use  in  the  State  of  California 
long  prior  to  the  invention  set  forth  in  the  Stebler 
patent,  a  device  known  as  the  Rayburn  sizer.  This 
device  is  covered  by  United  States  Letters  Patent 
No.  741,928,  of  October  20,  1903,  for  an  improve- 
ment apparatus  for  sorting  and  distributing  fruit, 
the  same  appearing  in  the  record  as  defendant's 
Exhibit  ''J,"  (record  page  791). 
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RAYBURN  PATENT,  No.  741,928. 

This  patented  apparatus  discloses  the  usual  type 
of  California  sizing  or  grading  device,  represented 
in  the  drawings  by  the  letter  A.  Beneath  the 
grader  and  at  each  side  thereof,  is  arranged  a  series 
of  fruit  receiving  bins  5,  the  sized  fruit  being  con- 
ducted from  the  outlets  of  the  sizing  apparatus  of 
the  grader  or  sizing  element  by  means  of  the  down- 
wardly inclined  chutes  or  troughs  3,  which  troughs 
in  turn  discharge  the  fruit  into  a  continuation 
thereof,  designated  by  the  reference  numeral  4,  ar- 
ranged to  extend  at  substantially  right  angles  to  its 
associated  member  3  and  to  deliver  the  sized  fruit 
into  the  respective  bins.  A  glance  at  the  drawings 
discloses  that  certain  of  the  bins  situated  at  the 
sides  of  the  machine  are  extended  a  distance  beyond 
the  terminal  end  of  the  fruit  sizer  or  grader.  For 
this  apparatus  a  longitudinally  traveling  belt  was 
not  utilized,  but  the  apparatus  did  employ  a  sizer 
or  grader  of  the  same  type  and  character  as  that 
shown  and  described  in  the  Stebler  patent,  and  the 
letters  patent  therefor  do  disclose  fruit  receiving  bins 
situated  at  each  side  of  the  apparatus  and  extended 
to  a  distance  beyond  the  terminal  point  of  the  sizer 
or  grader  and  in  connection  therewith  chutes  or 
guides  for  directing  the  fruit  from  the  sizing  out- 
lets of  the  grader  and  guiding  the  same  to  the 
respective  bins  for  the  reception  thereof,  and  like 
the  patent  in  suit,  the  Rayburn  device  had  for  its 
object, 

"To   provide   suitable   means   for   the   rapid 
handling    of   the    assorted    fruit    by    affording 
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accommodation  for  a  greater  number  of  pack- 
ers than  it  has  heretofore  been  generally  pos- 
sible to  employ     *     *     *." 
Like  the  Strain  invention,  the  Eayburn  invention 

provided  for  increasing  the  width  of  the  bins  in 

order  that  a  greater  number  of  packers  could  be 

accommodated,  than  was  before  possible  where  the 

bins  were  of  a  small  area. 

It  was  not  new  in  the  art,  at  the  date  of  the 
Stebler  invention,  to  provide  bins  arranged  along 
the  side  of  a  supporting  structure  having  a  length 
approximately  thirty  or  forty  feet,  for  such  ar- 
rangement is  disclosed  in  Letters  Patent  No.  775,- 
015,  granted  Thomas  Strain,  November  15,  1904, 
(record  page  525),  and  which  Letters  Patent  issued 
approximately  five  years  prior  to  the  issuance  of 
the  Stebler  patent,  while  the  Rayburn  patent  issued 
approximately  six  years  prior  to  the  Stebler  patent. 

In  the  Strain  patented  device,  there  is  provided 
an  endless  longitudinally  traveling  belt  10,  which 
is  disclosed  in  Figs.  2,  6,  7,  and  9  of  the  drawings 
of  said  Letters  Patent,  and  associated  therewith 
means  forming  chutes  or  guides  for  directing  the 
travel  of  the  sized  fruit  transversely  of  the  longi- 
tudinally traveling  belt  and  delivering  the 'same  at 
any  suitable  point  within  the  bin  designed  for  the 
reception  thereof. 


STRAIN  PATENT  No.  775,015. 
(Record  page  525.) 
In  order  to  better  appreciate  the  bearing  which 
these  Letters  Patent  have  as  to  limiting  the  scope 
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claimed  for  the  invention  of  the  Stebler  Patent  No. 
943,799,  it  is  deemed  advisable  to  give  a  more  de- 
tailed analysis  of  the  invention  of  the  said  Thomas 
Strain,  as  disclosed  by  Letters  Patent  No.  775,015. 

We  find  the  apparatus  therein  disclosed  to  be  for 
a  fruit  grader,  and  the  embodiment  of  the  invention, 
as  therein  disclosed,  is  a  fruit  grader  having  a  fruit 
runwa}^  formed  of  two  parallel  members,  one  mem- 
ber thereof  constituting  the  rotary  grading  element 
of  the  apparatus,  and  which  grading  element  is 
designated  b}"  the  reference  numeral  20  in  the 
drawings  of  the  Letters  Patent,  and  is  more  clearly 
shown  by  reference  to  Figs.  3,  4,  5,  7  and  9  of  said 
drawings.  Beneath  this  member  and  extended  to 
one  side  thereof  is  arranged  a  longitudinally  travel- 
ing conveyor  belt  or  carrier  10,  onto  which  the  sized 
fruit  escaping  from  the  discharge  outlets  of  the 
grader  moves  by  gravity,  the  said  carrier  moving 
longitudinally  over  the  downwardly  inclined  sec- 
tions of  the  supporting  bed  of  the  apparatus. 
Alongside  of  the  downwardly  inclined  bed  portion 
of  the  apparatus,  is  situated  a  series  of  longitudin- 
ally disposed  fruit  receiving  bins  into  which  the 
sized  fruit  is  received,  these  bins  being  co-extensive 
with  the  length  of  the  grading  apparatus.  The 
sized  fruit,  unless  otherwise  obstructed,  flows  by 
gravity  from  the  outlet  aperture  for  the  sized  fruit, 
transversely  of  the  longitudinally  traveling  belt  or 
conveyor  into  the  bins  located  for  the  reception 
thereof.  However,  there  is  associated  mth  the 
longitudinally  trai^eling  carrier  of  the  said  ap- 
paratus a  plurality  of  barriers  or  arresting  mem- 


29 

bers  36,  which  are  arranged  parallel  with  the  end- 
less traveling  belt  or  carrier  10,  and  associated  with 
each  of  said  barrier  members  36  is  a  longitudinally 
adjustable  barrier  member  36-B.  These  two  mem- 
bers co-acting  form  a  chute  or  runway,  the  mem- 
ber 36  serving  to  arrest  the  downward  gravity  flow 
travel  of  the  sized  fruit  transverse  of  the  carrier 
and  change  its  direction  of  travel  to  a  direction 
parallel  with  the  endless  moving  carrier  belt  10, 
the  associated  longitudinally  disposed  adjustable 
barrier  member  36-B  serving  the  purpose  of  de- 
flecting the  fruit  from  the  traveling  belt  or  carrier 
into  the  bins  at  any  desired  point  throughout 
the  length  thereof.  Inasmuch  as  these  co-acting 
members  36  and  36-B  are  arranged  longitudinally 
of  the  grading  apparatus  and  parallel  with  the  end- 
less traveling  belt  or  carrier  10,  they  form  throughout 
the  length  of  the  apparatus  a  series  of  chutes  for  guid- 
ing the  sized  fruit  and  directing  the  same  to  any 
desired  discharge  point  relative  to  the  fruit  receiv- 
ing bins.  With  the  Thomas  Strain  apparatus,  it  is 
the  members  36  with  its  associated  longitudinally 
adjustable  members  36- A  which  form  the  chutes  for 
directing  the  sized  fruit  relative  to  any  particular 
or  desired  portion  of  the  fruit  receiving  bins. 

The  Letters  Patent  granted  to  Tom  Strain  illus- 
trates and  describes  every  feature  of  the  invention 
of  the  Stebler  patent  for  the  distributing  system,  if 
the  claims  thereof  are  to  be  construed  to  mean  other 
than  the  specifically  constructed  devices  disclosed 
by  the  drawings  and  described  in  specification 
thereof,    with    this    exception,    that    in    the    Strain 
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patent,  the  partition  pieces  of  the  bins  are  not 
longitudinally  adjustable;  but  bins  with  adjustable 
partition  pieces  were  old  in  the  art,  and  used  in 
combination  with  chutes  for  conveying  the  fruit 
from  the  discharge  outlets  of  the  sizing  apparatus 
to  the  said  bins,  such  being  fully  disclosed  by  de- 
fendant's Photo  Exhibits  O,  P  and  P',  (record  pp. 
815  to  819),  illustrative  of  the  Camel-back  sizing 
apparatus  in  public  use  many  years  prior  to  the 
invention  of  patentee  Stebler'  and  no  function 
results  from  the  use  of  the  adjustable  bins  of  the 
said  Stebler  patent  differing  in  any  manner  from 
that  of  the  adjustable  bins  of  the  said  prior  art. 

The  only  distinction  that  can  be  drawn  between 
the  device  of  the  Thomas  Strain  Patent  No.  775,- 
015  and  the  invention  disclosed  by  the  Stebler 
Patent  943,799,  must  and  can  only  be  found  to  re- 
side in  the  use  of  the  particularly  constructed  and 
disposed  gTiide  chutes  of  the  Stebler  invention,  by 
means  of  which  it  is  possible  to  utilize  a  short  sizer 
or  grader,  instead  of  the  long  sizer  or  grader  of  the 
Thomas  Strain  Patent  775,015;  or,  in  other  words, 
to  substitute  for  the  grader  or  sizing  element  of 
the  Thomas  Strain  patent,  the  short  grader  or  sizer 
of  the  prior  art,  viz,  the  California  sizer  of  the  Ish 
Patent  No.  458,422,  (record  p.  770)  ;  the  sizer  of  the 
Robert  Strain  Re-issue  Letters  Patent  No.  12,297, 
or  the  Rayburn  Patent  No.  741,928,  (record  p. 
791),  but  such  only  can  be  accomplished  by  resort- 
ing to  the  peculiarly  constiucted  guides  or  chutes 
which  are  disclosed  in  the  Stebler  Patent  No.  775,- 
015  and  which  form  of  guides  or  chutes  differing 
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from  the  guides  or  chutes  of  the  Thomas  Strain  patent 
by  being  arranged  at  a  transverse  inclination 
relative  to  the  longitudinally  traveling  belt  for  the 
sized  fruit.  In  the  Thomas  Strain  patent  the  means 
which  control  the  discharge  of  the  fruit  relative  to 
any  given  position  of  the  fruit  receiving  bins,  is  the 
longitudinally  adjustable  member  36-B,  which  co- 
operates with  its  associated  member  36,  to  form  a 
guide  chute.  The  member  36  is  a  fixed  barrier 
arranged  to  arrest  the  downward  gravity  flow  of 
the  fruit  from  the  sizing  outlets  of  the  grader  or 
sizer  toward  the  fruit  receiving  bins,  while  the 
associated  member  36-B  serves  to  act  as  a  longi- 
tudinally adjustable  barrier  for  controlling  the  dis- 
charge point  of  the  sized  fruit  from  the  longitudin- 
ally movable  carrier  relative  to  the  fruit  receiving 
bins.  The  purpose  of  such  longitudinally  adjustable 
barriers  being  to  evenly  distribute  the  fruit  within 
the  bins,  the  patentee  Strain  stating  in  this  connec- 
tion, as  to  one  of  the  objects  of  the  invention: 

''My  invention  is  to  provide  means  whereby 
the  fruit  will  be  thoroughly  mixed  or  delivered 
into  each  bin  in  such  a  way  that  the  several 
sizes  of  fruit  in  each  bi^  are  perfectly  dis- 
tributed. This  is  a  valuable  feature,  for  the 
reason  that  although  the  average  size  of  fruit 
in  different  bins  vary,  still  the  actual  size  of 
fruit  delivered  into  each  bin  will  also  vary 
somewhat. ' ' 

(Lines  13-31,  page  1  of  the  specification.) 
Again, 

"The  deflector  36-B  is  provided  with  a  lug 
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36-0,  and  the  latter  is  adjustably  mounted  on 
the  bracket  36- A  and  clamped  thereto  by  means 
of  a  set  sciew  36-D.  The  deflector  36-B  may 
be  placed  at  any  desired  point  in  the  bracket 
36-A,  so  that  the  fruit  will  be  shunted  into  the 
bin  at  any  desired  point.  This  allows  the  fruit 
to  be  delivered  into  the  bin  in  such  a  wsly  that 
it  is  thoroughl}^  mixed.  If  the  fruit  were  de- 
livei'ed  into  the  bin  directly  from  under  the 
grading  rods,  the  size  of  the  fruit  in  the  bin  at 
one  extreme  side  woTild  be  larger  than  the  size 
at  the  other  side.  To  obviate  this  difficult}^,  I 
employ  the  guards  36  and  deflector  36-B,  by 
means  of  which  the  fruit  is  thoroughly  mixed 
in  the  bin,  and  no  particular  size  occupies  a 
particular  place  in  the  bin,  as  would  be  the 
case  were  the  guards  and  deflectors  not  em- 
ployed." 

(Lines  65-85,  page  2  of  the  specification.) 

By  means  of  these  longitudinally  adjustable  de- 
flectors or  barriers,  the  point  of  discharge  for  the 
sized  fruit  relative  to  the  bins  is  under  the  absolute 
control  of  the  operator,  so  that  the  fruit  is  not  only 
evenly  distributed  within  the  bins,  but,  equally  so, 
the  fruit  is  prevented  from  pyramiding  at  any 
portion  of  the  bin.  However,  the  longitudinally 
adjustable  barrier  or  deflector  36-B  does  not  direct 
and  control  the  movement  of  the  sized  fruit  from 
the  outlet  opening  of  the  sizer  to  the  bin  and  trans- 
versely of  the  longitudinall}^  movable  carrier,  as  is 
the  case  with  the  guide  chutes  of  the  Stebler  iiatent 
775,015,  and  it  is  in  this  respect  that  the  Stebler 
invention  differs  from  the  Strain  invention,  as,  by 
such  a  construction  and  arrangement  of  the  guide 
chutes,  patentee   Stebler  is  enabled  to  extend  the 
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fruit  receiving  bins  for  a  distance  beyond  the 
terminal  point  of  the  fruit  sizer  or  grader ;  whereas, 
in  the  Thomas  Strain  patent,  the  fruit  receiving 
bins,  in  length,  is  substantially  co-extensive  with  the 
length  of  the  grader  or  sizer. 

There  is  no  question  and  can  be  no  question  but 
what  in  appellee's  device  as  constructed  and  placed 
into  operation  in  accordance  with  the  disclosure  of 
the  Stebler  patent  943,799,  the  grader  is  a  com- 
I)aratively  short  one  relative  to  the  length  of  the 
bins,  for  this,  we  are  told  by  his  testimony,  (page 
169),  which  is: 

''Q.  In  the  device  disclosed  by  Complain- 
ant's Exhibit  No.  2,  the  grader  is  comparatively 
short  grader,  is  it  not? 

''A.  Well,  you  might  consider  it  so.  I  don't 
know  as  I  should;  we  make  a  practice  of  mak- 
ing the  grader  shorter  than  the  bins;  no  estab- 
lished rule  in  regard  to  that. 

"Q.  What  is  the  usual  length  and  propor- 
tion of  the  grader  relative  to  the  length  of  the 
bins  as  installed  by  you,  Mr.  Stebler? 

"A.  Well,  with  us,  I  suppose  the  most 
common  difference  in  length  there  would  be  the 
bins  probably  10  feet  longer  than  the  grader, 
or  12  feet." 

It  will  thus  be  noted  from  the  testimony  of  Ap- 
pellee Stebler  that  the  length  of  the  bins  is  at  least 
ten  or  twelve  feet  longer  than  the  grader,  and  ac- 
cepting the  usual  length  of  the  grader  as  not  being 
over  15  feet,  which  is  the  accepted  rule,  then  the 
length  of  the  bins  would  be  25  or  27  feet. 
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Witness  Milligan,  (record  page  304),  states,  in 
response  to  question  appearing  on  page  303,  as  to 
how  the  length  of  the  grader  member  compared 
with  the  length  of  the  bins  for  receiving  the  fruit: 

"I  couldn't  give  you  the  exact  proportion  of 
the  distance,  but  approximately  it  is  about  half 
way,  or  a  trifle  over  half  way  of  the  bin 
surface. ' ' 

The  testimony  of  the  witness  is  supported  or 
upheld  by  the  drawings  of  the  Letters  Patent 
943,799,  wherein  in  Figs.  1  and  2,  the  grading  mem- 
ber or  sizer  is  illustrated  as  approximately  a  frac- 
tion over  one-half  the  length  of  the  bins. 

There  can  be  no  question  but  what  the  longitudin- 
ally adjustable  members  36-B  of  the  Thomas  Strain 
Patent  No.  775,015  were  utilized  and  designated  for 
the  purpose  of  varying  the  point  of  discharge  of 
the  fruit  relative  to  the  fruit  recei\dng  bins,  for 
such  is  testified  to  by  Witness  Thomas  Strain,  Jr., 
by  the  following  testimony  (record  pages  320-322)  : 

*'Q.  What  means,  if  any,  were  employed  in 
the  said  machine  for  controlling  the  distribu- 
tion of  the  sized  fruit  relative  to  the  fruit  re- 
ceiving bins? 

"A.  There  was  small  pieces  of  wood  about 
1  by  2,  with  *  *  *  an  angling  piece  to  draw 
the  fruit  off  the  belt,  and  that  was  adjustable, 
could  be  moved  from  one  part  of  the  bin  to 
another  to  evenly  fill  the  bins. 

''Q.     Was  that  adjustable  longitudinally? 
' '  A.     Longitudinally. 
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"Q.  What  was  the  purpose  of  that  adjust- 
able piece? 

"A.  It  was  to  fill  the  bins  evenly,  and  to 
distribute  the  fruit  from  one  part  of  the  bin  to 
another. 

"Q.  Can  you  say  whether  or  not  it  would 
serve  to  prevent  the  fruit  pyramiding  in  the 
bin? 

"A.  It  would  not  prevent  it  from  pyramid- 
ing it  in  the  bin,  but  when  you  did  get  one 
pyramid,  you  could  move  this  and  fill  the 
vacant  part  of  the  bin,  and  in  that  way  get 
your  bins  filled  all  over. 

''Q.  That  is,  it  would  even  up  the  distribu- 
tion of  the  fruit  within  the  bins? 

*'A.     Yes. 

''Q.  Could  you,  or  could  you  not,  by  said 
means  vary  the  distribution  of  the  fruit  from 
one  bin  to  an  adjacent  bin? 

"A.     You  could. 

''Q.     How  was  that  variation  made? 

"A.  By  moving  this  apparatus  that  took  the 
fruit  off  the  edge  of  the  belt  along  to  some 
other  point  in  the  bin,  or  to  the  next  bin. 

"Q.  With  the  letters  patent  before  you,  and 
directing  your  attention  more  particularly  to 
figures  6  and  11,  and  also  figure  3  of  the  said 
letters  patent,  can  you  point  out  the  part  which 
you  have  referred  to,  and  by  means  of  which 
you  state  the  distribution  of  the  fruit  could  be 
varied  relative  to  the  bin? 

"A.  I  will  have  to  get  this  thing  around  so 
I  will  know  what  end  of  it  I  have. 

^'Q.   (By  the  Court)  :    What  is  it  that  causes 
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the  fruit  to  be  distributed  in  the  bins  shown  in 
the  picture  or  drawing? 

"A.  I  don't  know  these  are  by  numbers,  but 
it  is  this  little  apparatus  on  the  side  here.  It 
is  right  here  (indicating  to  the  Court). 

''Q.     This  one?  (indicating) 

"A.  Yes;  this  right  here  is  movable  (indi- 
cating) . 

"Q.  (By  Mr.  Acker)  :  You  mean  this  part 
marked  36-A? 

"The  Court:    What  Exhibit  have  you  got? 

"Mr.  Acker:  The  Thomas  Strain,  Complain- 
ant's Exhibit  Number  3.  You  will  find  it  in 
figure  11  of  the  drawing,  36-A. 

"Mr.  Lyon:  I  would  suggest  you  allow  the 
witness  to  tell  us  this  thing.  There  is  the  part 
36',  and  the  part  36-B,  and  let  him  pick  it  out, 
as  to  what  it  is.  Let  us  see  if  he  knows  any- 
thing about  it. 

"A.  In  this  drawing  here,  I  would  say 
36-B — is  that  B  or  A — that  is  B  here. 

"The  Court:    That  is  B. 
"A.     36-B. 

"Q.  (By  Mr.  Acker):  That  piece,  I  under- 
stand you  to  say,  was  longitudinally  adjustable 
relative  to  the  traveling  belt? 

"A.     It  was. 

"Q.  And  I  understand  vou  to  say  that  is  the 
piece  which  you  refer  to  in  your  testimony  as 
directing  the  point  of  discharge  of  the  fruit 
relative  to  the  bins? 

"A.     Yes." 
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To  the  same  effect  is  the  testimony  of  patentee 
Thomas  Strain,  Sr.,  (record  pp.  423-24) : 

*'Q.  (By  Mr.  Acker)  :  Approximately  what 
was  the  length  of  that  machine? 

"A.  About  38  or  40  feet;  we  called  it  a  40- 
foot  grader. 

"Q.  And  what  is  the  length  of  the  bins  for 
receiving  the  fruit  in  comparison  with  the 
length  of  the  apparatus? 

''A.     Same  length  p'l'actically. 

''Q.  Please  state  how  the  discharge  of  the 
fruit,  the  sized  fruit,  relative  to  the  fruit-receiv- 
ing bins  was  controlled. 

"A.  The  fruit  fell  on  the  flexible  gi^ader 
which  was  adjusted  for  the  sizing  of  the  fruit, 
the  flexible  shafting  for  adjusting  the  sizing  of 
the  fruit,  and  when  the  fruit  rolled  through  that, 
the  belt  was  continued  down  about  10  inches 
lower  and  the  fruit  would  be  rolled  into  the  bin, 
but  there  was  a  projection  to  stop  the  fruit  in 
that  direction,  and  the  fruit  was  carried  around 
that  until  we  wanted  to  switch  it  off,  and  there 
were  little  switches  on  each  side  to  throw  the 
fruit  into  any  bin  we  wanted. 

"Q.     Were  those  switches  stationary? 

"A.     No;  they  were  not  stationary. 

' '  Q.     What  was  the  purpose  of  those  switches  ? 

"A.  To  fill  the  bin  to  any  length.  The  first 
part  of  the  bin  would  fill  up,  and  then  the  switch 
would  throw  them  over,  and  you  could  switch 
the  fruit  anywhere  jon  wanted  to  make  it — mix 
the  fruit. 

"Q.  That  is,  to  get  an  even  distribution  into 
the  bin? 


38 

"A.  When  the  bin  would  fill  up  at  one  end, 
you  could  switch  it  off  and  get  to  the  other  part 
of  the  bin. 

"Q.  Those  switches,  I  understood  you  to 
state,  were  movable? 

''A.     Yes;  movable. 

"Q.  And  in  what  direction  were  they  mov- 
able relative  to  the  travel  of  the  belt  ? 

''A.     The  same  way  as  the  belt,  longitudinally. 

"Q.  And  they  were  longitudinally  adjust- 
able? 

"A.     Yes. 

"Q.  And  if  I  varied  the  position  of  these  de- 
vices and  adjust  them  longitudinally,  what  effect 
would  it  have  relative  to  the  discharge  of  the 
fruit  into  the  bins  ? 
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A.     It  varies  the  point  of  discharge? 

"A.     Yes." 

Vie  particularly  direct  attention  to  this  testimony, 
for  the  reason  that  the  function  given  for  the  mem- 
ber 36-B  of  the  Thomas  Strain  patent,  is  the  function 
and  only  function  of  the  longitudinally  adjustable 
barriers  of  the  appellants'  machine. 

BECKHUIS  PATENT. 

Record  p.  99.) 

These  letters  patent  disclose  a  fruit  grader  hav- 
ing in  combination  therewith  a  belt  distributing 
system  for  delivering  the  sized  fruit  a  distance  from 
the  grader.  The  apparatus  we  learn  from  the  speci- 
fication of  the  Letters  Patent  is  designed  for  use 
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in  canning  plants.  It  comprises  a  grading  table  3, 
for  the  fruit  to  be  graded,  such  being  one  well- 
known  form  of  a  fruit  grader,  said  table  being  pro- 
vided with  a  series  of  outlet  or  discharge  holes  6, 
arranged  in  groups,  the  outlets  in  successive  groups, 
being  graduated  in  size.  Beneath  each  group  is  lo- 
cated a  chute  7,  which  leads  the  sized  fruit  onto  a 
longitudinally  movable  traveling  carrier  8,  best  seen 
in  Fig.  1  of  the  drawings,  arranged  parallel  of  the 
grader.  Associated  with  said  traveling  carrier  8 
is  a  series  of  pivoted  barriers  11,  extended  trans- 
versely of  the  carrier  8,  which  barriers  11  guide  or 
lead  the  sized  fruit  from  off  the  carrier  onto  the 
members  12,  located  to  receive  such  sized  fruit, 
each  member  12  being  designed  to  receive  a  differ- 
ent size  of  fruit.  The  members  12  may  comprise 
fruit  receiving  bins,  but  in  the  patent  they  are  dis- 
closed as  traveling  carriers  for  leading  the  sized 
fruit  to  canning  tables  situated  at  a  distance  from 
the  grader  or  sizing  apparatus. 

It  will  be  noted  that  certain  of  the  members  11 
and  12,  are  extended  beyond  the  grader  or  sizer, 
and  that  the  endless  traveling  carrier  8  is  extended 
beyond  the  grader. 

The  apparatus  of  the  Letters  Patent  has  in  com- 
mon with  the  Stebler  apparatus,  a  grader  or  sizcn-, 
a  longitudinally  traveling  carrier  parallel  with  the 
grader  or  sizer  and  extended  beyond  the  end  there- 
of, and  there  is  associated  with  the  said  carrier  a 
series  of  pivoted  transversely  disposed  guides  for 
directing  the  sized  fruit  from  the  carrier  onto  the 
members  to  receive  the  same. 
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Thus  in  the  prior  art,  we  have  the  Camel-back 
Machine,  Defendant's  Photo  Ex.  O  (Record  p.  815), 
testified  to  by  witness  Ofstad  to  have  been  in  pub- 
lic use  as  early  as  1906,  (Record  p.  389),  and  the 
same  machines,  Defendant's  Exhibit  P  and  P\ 
(Record  pp.  817-819),  testified  to  by  witness  Sif- 
ford  to  have  been  in  public  use  as  early  as  the  year 
1904,   (Record  p.  433.) 

In  the  Camel-back  Machines  of  the  prior  art  we 
have  the  California  sizer  (same  as  disclosed  in  the 
Stebler  patent),  the  fruit  receiving  bins  extended 
beyond  the  sizer,  the  bins  having  adjustable  parti- 
tions for  increasing  or  decreasing  the  width  of  the 
bins.  The  bins  are  of  large  capacity  to  accommo- 
date a  number  of  packers,  and  the  sized  fruit  is 
directed  from  the  discharge  outlets  of  the  sizer  to 
the  respective  bins  by  means  of  inclined  transverse- 
ly disposed  guide  chutes.  The  fruit  bins  were  cap- 
able of  being  increased  or  decreased  as  to  width  by 
means  of  the  adjustable  transverse  partition  pieces 
or  boards,  which  are  the  means  employed  by  pat- 
entee Stebler  for  increasing  or  decreasing  the 
width  of  the  fruit  receiving  bins.  As  to  this  ad- 
justability witness  Ofstad  testified,  (Record  pp. 
391-2),  as  follows: 

"Q.  And  you  thereby  increase  or  decrease 
the  width  of  the  bin  ortiie  length  of  the  bin? 

"A.     Yes. 

"Q.  Please  state  whether  or  not  the  guide 
strips  appearing  in  the  said  photo  exhibit  and 
which   form  the   fruit  runways  for   conveying 
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the  fruit  from  the  grading  outlets  to  the  bins 
are  movable  or  stationary  strips? 

*'A.  I  would  have  to  see  the  photographs. 
(Receiving  photographs  from  the  court.) 
Well,  in  this  particular  machine,  I  am  not 
positive  whether  it  was  movable  or  station- 
ary. I  have  seen  machines  where  they  were 
— in  our  own  house  at  Riverside  that  were 
stationary,  and  then  again  in  houses  I  have 
seen  where  they  were  hinged  so  as  to  be 
movable. 

''Q.  And  when  and  where  were  those  ma- 
chines used? 

''A.  I  think  the  house  up  in  Porterville, 
I  saw  the — that  is  the  first  one  I  saw. 

"Q.  What  advantage,  if  any,  flowed  from 
the  use  in  the  said  apparatus  represented  by 
the  said  photograph  of  the  partitions  for  the 
bins  being  adjustable  or  removable  to  increase 
or  decrease  the  length  of  the  bin? 

"Mr.  Lyon:  That  is  objected  to  on  the 
ground  it  is  assuming  that  it  does  not  appear 
from  the  evidence  if  there  was  any  such  ad- 
justability. 

"Mr.  Acker:  I  understood  the  witness  to  so 
testify. 

"Mr.  Lyon:  The  witness  says  he  thinks 
perhaps  they  were;  he  did  not  say  positively 
they  were. 

"The    Court:     Objection    overruled. 

"A.  Read  the  question;  I  didn't  under- 
stand it. 

"(Last  question   read   by  the   reporter.) 

"A.  What  advantage  has  the — if  I  under- 
stand,   the    question    is,    what    advantage    the 
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packing-house  received  by  having  these  boards 
detachable. 

"Q.     (By   Mr.   Acker.)      Yes;   of   the   bins; 
the  transverse  partition  pieces  in  the   bins. 

"Q.     (By  the  Court.)     The  partition  pieces 
in  the  bins.    Why  do  you  want  to  move  them? 


li 


'A.  So  as  to  get  greater  capacity  so  wc 
can  get  more  packers  at  it  and  get  a  greater 
volume  of  fruit. 

"Q.  (By  Mr.  Acker.)  What  was  the  ad- 
vantage obtained  in  connection  with  the  de- 
vices used  by  the  defendants  in  the  present 
suit  in  having  the  transverse  partitions  of  the 
bins  longitudinally  adjustable. 

*'A.  Why,  to  give  us  capacity,  so  we  can 
get  packers  and  increase  the  volume — output 
per  day. 

''Q.  And  did  that  differ  in  am^  manner  from 
the  provision  for  the  adjustability  of  the  bins 
in  the  device  of  the  Upland  sizer  ? 

■A.     No,  sir." 
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Next  in  order  of  time  comes  the  Rayburn  Sort- 
ing and  Distributing  Apparatus.  Defendant's  Ex- 
hibit "J"  (Record  p.  791).  Here  the  fruit  receiv- 
ing bins  are  situated  at  each  side  of  the  machine 
and  extended  beyond  the  end  of  the  fruit  sizer,  the 
sized  fruit  being  directed  to  the  respective  fruit 
bins  by  downwardl^y  inclined  chutes.  Neither  the 
Camel-back  machines  nor  the  Rayburn  machines 
w^ere  provided  with  a  longitudinal  movable  carrier 
onto  which  the  sized  fruit  discharged. 

The  Rayburn  patented  device  was  followed  by 
the  Thomas  Strain  apparatus,  of  Letters  Patent  No. 


43 

775,015,  (Record  p.  528).  In  the  apparatus,  the 
sizing  or  grading  element  was  from  30  to  40  feet 
in  lengtli,  differing  in  this  respect  from  the  com- 
parative short  sizer  or  grader  of  the  Camel-back  and 
Rayburn  apparatus.  The  long  guide  chutes  of  the  Ray- 
burn  machines  were  dispensed  with  in  the  Thomas 
Strain  apparatus,  and  a  longitudinally  movable  car- 
rier disposed  parallel  of  and  which  extended  substan- 
tially the  full  length  of  the  sizer  or  grader  was  em- 
ploj^ed.  Alongside  of  the  said  conveyor  or  carrier  a 
series  of  fruit  receiving  bins  were  disposed,  the  same 
extending  the  full  length  thereof.  A  series  of  longi- 
tudinally movable  barriers  we  find  associated  with 
the  longitudinally  movable  carrier  in  order  to  regu- 
late the  point  of  discharge  for  the  sized  fruit  rela- 
tive to  the  fruit  receiving  bins,  in  order  to  secure 
an  even  distribution  of  the  fruit  within  the  bins 
and  prevent  the  pyramiding  thereof. 

The  Beckhuis  device  of  Letters  Patent  No.  906,- 
605,  followed  the  Thomas  Strain  patent,  and  pat- 
entee Beckhuis  substituted  for  the  longitudinally 
movable  barrier  36-B  of  the  Thomas  Strain  patent, 
a  series  of  pivotally  mounted  barriers  11,  trans- 
versely disposed  relatively  to  the  endless  traveling 
carrier  8,  and  by  means  of  which  the  sized  fruit  is 
guided  from  the  longitudinally  movable  carrier  onto 
members  for  the  reception  thereof. 

It  will  thus  be  noted  that  when  appellee  Stebler  con- 
ceived the  invention  of  Letters  Patent  No.  943,799,  he 
came  into  a  well-filled  field,  and,  therefore,  such  inven- 
tion as  may  be  displayed  thereby  must  be  of  a  limited 
character,   not   in   any   sense   a    generic   invention. 
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There  are  no  generic  features  disclosed  by  the  Let- 
ters Patent,  and  the  only  feature  which  distinguishes 
the  apparatus  from  the  disclosure  of  the  Thomas 
Strain  Patent  No.  775,015,  resides  in  the  employ- 
ment of  the  pivoted  transversely  disposed  guide 
chutes  in  lieu  of  the  longitudinally  adjustable  bar- 
riers 36-B  of  the  said  Strain  patent,  and  by  the 
use  of  which  transversely  disposed  telescopic  guides 
or  chutes,  the  patentee  made  it  possible  to  utilize 
a  comparatively  short  sizing  apparatus  in  conjunc- 
tion with  a  longitudinally  movable  carrier  and  fruit 
receiving  bins  extended  a  distance  beyond  the  dis- 
charge end  of  the  sizer;  in  other  words,  to  substi- 
tute for  the  30  or  40  foot  sizer  of  the  Thomas  Strain 
patent  the  short  9  or  15  foot  sizer  of  the  Ish  patent 
or  the  Robert  Strain  re-issue  patent,  and  by  so 
doing  installing  a  comparatively  short  and  inex- 
pensive sizer  for  the  long  sizer,  thereby  reducing 
the  cost  of  installation  without  sacrificing  the  bene- 
fit resulting  from  the  use  of  the  longitudinally  mov- 
able carrier  and  the  wide  fruit  receiving  bins  of  the 
Thomas  Strain  patent  and  the  wide  bins  of  the  Ray- 
burn  inventions  and  as  previously  used,  the  adjust- 
able bins  of  the  Camel-back  sizer. 


FILE-WRAPPER  OF  THE  STEBLER 
PATENT  No.  943,799. 

So  far  we  have  treated  the  Stebler  invention  from 
the  face  of  the  Letters  Patent,  and  in  such  light 
compared  the   same  with  the  prior  art.   However, 
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when  viewed  in  the  light  of  the  proceeding  which 
took  place  in  the  Patent  Office  during  the  course 
of  the  prosecution  of  the  application  which  even- 
tuated in  the  grant  of  said  Letters  Patent  and  un- 
derstand the  limitations  placed  thereon  during  such 
prosecution,  which  cannot  be  ignored  at  this  time, 
the  only  conclusion  which  one  can  reach  is  that  the 
invention  is  of  an  exceedingly  limited  character. 

As  stated  by  the  Circuit  Court  of  Appeals,  for 
the  Sixth  District: 

*'It  is  the  broad,  general  rule  that  where  the 
Patent  Office  rejects  a  claim  covering  a  device 
on  its  merits,  and  the  rejection  is  acquiesced  in 
and  the  patent  issues,  the  applicant  cannot  af- 
terwards be  permitted  a  construction  of  the 
claims  allowed  wide  enough  to  embrace  the 
claim  which  was  rejected.  Morgan  Envelope 
Co.  vs.  Albany  Paper  Co.,  152  U.  S.  425,  429, 
14  Sup.  Ct.  627,  38  L.  Ed.  500 ;  Rover  vs.  Coupe, 
146  U.  S.  524,  532,  13  Sup.  Ct.  166,  36  L.  Ed. 
1073;  Thomas  vs.  Spring  Co.  (C.  C.  A.  6),  77 
Fed.  420,  430,  23  C.  C.  A.  211.  Thus,  where  the 
applicant,  in  order  to  get  his  patent  allowed,  is 
compelled  to  accept  a  claim  narrower  than  con- 
tained in  his  original  application,  such  claim 
cannot  be  construed  to  cover  what  was  rejected 
bv  the  Patent  Office.  Hubbell  vs.  United  States, 
179  United  States  77,  80,  21  Sup.  Ct.  24,  45  L. 
Ed.  95;  Campbell  vs.  Amer.  Shipbuilding  Co. 
(C.  C.  A.  6),  179  Fed.  498,  502,  103  C.  C.  A. 
122,  and  cases  there  cited." 

Frey  vs.  Marvel  Auto  Supply  Co.,  236  Fed., 

p.  921. 

Also  by  the   Circuit   Court  of  Appeals,   for  the 
Eighth  Circuit: 
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^*It  is  settled  that,  when  an  applicant  for  a 
patent  inserts  limitations  and  restrictions  to 
comply  with  rulings  of  the  Patent  Office,  he 
cannot  afterwards  have  constructions  of  his 
patent  as  though  the  limitations  and  restric- 
tions were  not  contained  in  it.  Com_puting 
Scale  Co.  vs.  Automatic  Scale  Co.,  204  U.  S. 
609,  27  Sup.  Ct.  307,  51  L.  Ed.  645 ;  Rover  vs. 
Coupe,  146  U.  S.  524,  13  Sup.  Ct.  166,  36  L. 
Ed.  1073;  Phoenix  Caster  Co.  vs.  Spiegel,  133 
U.  S.  360,  10  Sup.  Ct.  409,  33  L.  Ed.  663: 
Cotto-AYaxo  Chemical  Co.  vs.  Perolin  Co.,  107 
C.  C.  A.  373,  185  Fed.  267." 

(Moon-Hopkins  Billing  M.  Co.  vs.  Dalton  A. 
M.  Co.,  236  Fed.  921.) 

As  said  by  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit,  in  Dowagiac  Mfg.  Co.  vs.  Superior 
Co.,  115  Fed.  886,  at  end  of  page  896: 

''Whatever  doubt  there  might  have  been  as  to 
whether  the  claim  was  limited  to  the  construc- 
tion of  its  language  by  the  specification,  it  was 
removed  by  the  limitation  which  he  put  upon  it 
hy  his  explanation,  the  consequence  of  which 
was  the  allowance  of  his  patent,  and  the  claim 
must  he  read  as  limited  in  this  respect  in  the 
same  way  as  are  the  other  claims." 

"A  claim  must  be  construed  as  limited  by 
amendment  and  acquiescence  in  the  Patent  Of- 
fice." 

Peifer  vs.  Brown,  112  Fed.  435. 

And  as  said  by  the  court  in  Kelly  vs.  Clow,  98 
Fed.  297,  a  Circuit  Court  of  Appeals  case: 

"He  cannot  claim  such  a  construction  of  his 
patent  as  would  include  what  he  was  expressly 
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required  to  abandon  as  a  condition  of  the  grant, 
even  if  it  takes  away  a  material  part  of  his 
real  invention." 

And  as  said  by  the  court  in  Sutter  vs.  Robinson, 
319  U.  S.  530: 

"Complainant  is  not  now  at  libert}^  to  insist 
upon  a  construction  of  his  patent  which  will 
include  what  he  was  expressly  required  to 
abandon  and  disavow  as  a  condition  of  the 
grant." 

And  as  said  by  the  Supreme  Court  in  Roemer  vs. 
Peddie,  132  U.  S.  313: 

''This  court  has  often  held  that  'When  a  pat- 
entee, on  the  rejection  of  his  application,  in- 
serts in  his  specification,  in  consequence,  limit- 
ations and  restrictions  for  the  purpose  of  ob- 
taining his  patent,  he  cannot,  after  he  has  ob- 
tained it,  claim  that  it  shall  be  construed  as  if 
would  have  been  construed  if  such  limitations 
and  restrictions  were  not  contained  in  it.'  " 

The  Patent  Office  file  wrapper  proceedings  of  the 
application  of  the  Stebler  patent  appears  between 
Record  pp.  572  to  617. 

As  originally  filed  the  application  contained  the 
following  five  claims  (Record  pp.  580-1)  : 

1.  A  distributing  apparatus  comprising  a  hori- 
zontally traveling  conveyor,  and  guiding  means  ar- 
ranged along  the  conve^^or  forming  chutes  to  guide 
the  fruit  to  the  portion  of  the  bin  desired. 

2.  A  distributing  apparatus  comprising  a  hori- 
zontally traveling  conveyor  arranged  below  a  grad- 
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ing  element,  the  conveyor  being  inclined  downward- 
ly away  from  such  grading  element,  bins  arranged 
below  and  along  said  conveyor,  and  guiding  means 
arranged  along  the  conveyor  and  providing  chutes 
for  directing  the  fruit  to  the  bins. 

3.  A  distributing  apparatus  comprising  in  com- 
bination with  a  grading  element,  a  horizontally 
traveling  conveyor  inclined  downward  away  from 
said  grading  element,  adjustable  guiding  means  ar- 
ranged along  the  conveyor  and  forming  chutes  for 
the  discharged  fruit,  a  distributing  apparatus 
adapted  for  use  with  a  grading  machine  and  com- 
prising a  horizontally  traveling  conveyor  arranged 
below  the  grading  machine  to  receive  the  graded 
fruit  therefrom,  and  adjustable  means  arranged 
along  the  conveyor  and  forming  chutes  for  direct- 
ing the  separated  fruit  to  the  point  of  discharge 
from  said  conveyor. 

4.  In  combination,  in  a  distributing  apparatus 
adapted  for  use  in  connection  with  a  fruit  grader 
or  sizer  and  fruit  receiving  bins,  of  a  horizontally 
traveling  conveyor,  a  pulley  or  sheave  for  said  con- 
veyor mounted  on  an  inclined  axis  and  working  in 
conjunction  with  a  second  pulley  or  sheave  mounted 
upon  a  horizontal  axis,  a  hip  over  which  the  con- 
veyor travels  as  it  approaches  said  horizontally 
mounted  sheave,  and  guiding  means  arranged  along 
the  conveyor  and  forming  chutes  for  the  fruit. 

5.  A  fruit  distributing  apparatus  adapted  for 
use  with  a  fruit  grader  or  sizer  and  comprising  a 
horizontally    traveling    conveyor,    adjustable    fruit 
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bins  arranged  below  said  convej^or,  and  adjustable 
guiding  means  arranged  along  the  conveyor  and 
forming  adjustable  chutes  for  guiding  the  sized 
fruit  from  said  grader  to  said  bins. 

Claims  1  and  2  of  the  said  series  of  claims  con- 
stituted generic  claims  and  had  they  been  allowable 
a  device  constructed  in  accordance  with  the  Thomas 
Stnin  Letters  Patent  No.  775,015,  or  in  accord- 
ance with  the  Beckhuis  Patent  No.  906,605,  would 
have  constituted  an  infringement  thereof.  How- 
ever, said  claims  were  properly  rejected  on  refer- 
ence to  prior  Letters  Patent,  which  rejection  w^as 
acquiesced  in  by  the  applicant,  and  said  claims,  to- 
gether with  claims  3,  4  and  5,  were  cancelled  and  a 
new  series  of  claims,  13  in  number,  inserted,  and 
the  specification  amended  by  adding  thereto  the  fol- 
lowing matter  to  distinguish  the  invention  from  the 
prior  art.    Record  p.  584: 

"The  fruit  distributing  means  comprises  sup- 
porting and  guiding  means,  namely,  the  con- 
veyor 10,  and  guide  means  12,  13,  arranged 
alongside  of  the  grading  element  and  adjusted 
to  receive  the  fruit  therefrom  and  to  deliver 
the  same  at  longitudinally  distributed  points, 
for  example  to  a  series  of  bins.  The  machine 
is  of  especial  advantage  in  delivering  to  a  series 
of  bins  where  longitudinal  extension  is  greater 
than  that  of  the  grading  element,  thereby  giv- 
ing more  room  for  the  packers,  and  for  that 
purpose  the  distributing  means  is  constructed 
so  that  its  delivery  portion  is  of  greater  longi- 
tudinal  extension "^ than  the   grading  element." 

Of  the  new  series  of  claims  (Record  p.  586)  the 
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5tli,  7th  and  8th  were  rejected,  the  same  reading 
as  follows: 

5.  The  combination  with  a  grading  element 
adapted  to  deliver  graded  fruit  at  different  longi- 
tudinal portions  of  the  element,  a  series  of  bins 
whose  longitudinal  extension  is  greater  than  the 
longitudinal  extension  of  the  grading  element,  guiding 
means  for  guiding  the  fruit  from  the  grading  element 
to  a  series  of  bins,  and  means  for  adjusting  the  longi- 
tudinal position  of  the  outer  ends  of  said  guiding 
means. 

7.  In  combination  with  a  grading  element,  a  dis- 
tributing apparatus  therefor  comprising  a  conveyor 
traveling  horizontally  and  longitudinally  of  the 
grading  element  and  inclined  downward  away  from 
said  grading  element,  and  guiding  means  arranged 
along  the  conveyor  and  forming  chutes  for  the  dis- 
charged fruit,  said  guiding  means  being  adjustable 
longitudinally  of  the  conveyor. 

8.  A  distributing  apparatus  for  the  grading 
element  comprising  a  horizontally  traveling  con- 
veyor and  guide  means  arranged  along  the  con- 
veyor and  forming  chutes  for  directing  the  graded 
fruit  to  the  point  of  discharge  from  said  conveyor, 
said  guide  means  being  adjustable  to  shift  the  point 
of  discharge  longitudinally  of  the  conve3^or. 

Claims  5  and  7  of  the  new  series  were  of  such 
scope  that  if  allowed  they  would  have  included  the 
Camel-back  machine  of  the  prior  art,  the  Rayburn 
patented  apparatus,  also  the  apparatus  of  the 
Thomas  Strain  patent;  while   Claim  8  if  allowed. 
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would  have  been  directly  readable  on  and  antici- 
pated by  the  Thomas  Strain  patent. 

The  Examiner,  when  rejecting-  these  claims,  did 
not  have  before  him  the  Camel-back  devices  of  the 
prior  art  which  were  used  long  prior  to  the  inven- 
tion of  the  said  Fred  Stebler,  and  which  devices  are 
disclosed  by  defendants'  Photo  Exhibits  O,  P  and  P\ 

From  a  reading  of  the  rejected  and  cancelled 
claims  it  will  be  noted  that  patentee  Stebler,  when 
appearing  as  applicant  before  the  United  States 
Patent,  attempted  to  cover  broadly  any  and  all 
forms  of  means  associated  tvith  a  horizontally  trav- 
eling conveyor,  which  would  form  or  tend  to  fonn 
chutes  for  guiding  or  directing  fruit  to  the  bins  or 
any  portion  of  the  bin  or  bins  desired,  as  is  evi- 
denced by  the  first  and  second  rejected  claims  filed  in 
connection  wdth  his  application  for  Letters  Patent. 
By  the  rejected  and  cancelled  Claims  5,  6,  and  7, 
filed  in  connection  with  his  amendment,  after  the 
cancellation  of  his  originally  applied  for  Claims  1, 
2,  3,  4,  and  5,  the  applicant  endeavored  to  cover 
broadly  any  form  of  a  distributing  apparatus  com- 
prising a  longitudinally  traveling  conveyor  with 
guiding  means  arranged  along  the  conveyor  forming 
chutes  for  the  discharged  fyndt,  which  means  were 
adjustable  longitudinally  of  the  conveyor. 

By  the  cancellation  of  these  claims,  applicant  ad- 
mitted that  each  and  every  element  called  for  by 
said  claims  and  the  combination  thereof  was  old  in 
the  prior  art  and  disclosed  thereby,  consequently, 
he  cannot  at  this  time  be  permitted  to  have  the 
claims  of   the   Letters   Patent  so   construed   as   to 
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cover  that  which  was  cancelled  during  the  prosecu- 
tion of  the  application  while  pending  in  the  Patent 
Office.  It  will  be  noted  that  the  rejected  and  can- 
celled claims  did  not  require  that  the  guiding  means 
which  formed  the  chutes  be  arranged  diagonally  or 
transversely  of  the  traveling  carrier,  nor  did  said 
rejected  and  cancelled  claims  limit  the  guiding 
means  to  any  particular  form  as  to  longitudinal 
adjustment,  nor  did  original  Claims  1  and  2  nor 
Claim.s  7  and  8  of  the  new  series  of  claims  require 
that  the  longitudinal  extension  of  the  series  of  bins 
be  greater  than  the  longitudinal  extension  of  the 
grader. 

To  so  construe  the  claims  of  the  Letters  Patent 
as  to  give  thereto  at  this  time  the  construction 
which  counsel  for  appellee  now  seeks  to  have  placed 
thereon,  is  equivalent  to  asking  the  Court  to  so  con- 
strue the  claims  of  the  patent  as  to  cover  that  which 
the  Patent  Office  refused  to  grant,  and  which  was 
cancelled  from  the  application.  The  action  of  the 
Patent  Office  in  the  rejection  of  a  claim  and  the 
acquiescence  in  the  rejection  thereof  by  the  appli- 
cant, is  binding  on  the  patentee,  and  the  Court  can- 
not place  a  different  construction  thereon  from  that 
given  by  the  Patent  Office. 

As  stated  in  Keystone  vs.  Phoenix,  95  U.  S.  274: 

"As  patents  are  procured  ex  parte,  the  pub- 
lic is  not  bound  by  them,  but  the  patentees  are. 
If  the  office  refuses  to  allow  him  all  he  asks, 
he  has  an  appeal.  But  the  courts  have  no  right 
to  enlai'ge  a  patent  beyond  the  scope  of  its 
claim,  as  allowed  by  the  Patent  Office,  or  the 


53 

Appellate  Tribunal  to  which  the  contestants' 
applications  are  referred.  When  the  terms  of  a 
claim  in  the  patent  are  clear  and  distinct,  as 
they  alwa.ys  should  be,  in  a  suit  brought  upon 
the  patent,  the  patentee  is  bound  by  it." 

"This  Court  has  often  held  that  when  a 
patentee,  on  the  rejection  of  his  application, 
inserts  in  his  specification,  in  consequence,  limi- 
tations and  restrictions  for  the  purpose  of  ob- 
taining his  patent,  he  cannot,  after  he  has 
obtained  it,  claim  that  it  shall  be  construed  as 
it  would  have  been  construed  if  such  limita- 
tions were  not  contained  in  it." 

Roemer  vs.  Peddie,  132  U.  S.  315; 
Leggett  vs.  Avery,  101  U.  S.  256; 
Sargent  vs.  Hall,  114  U.  S.  63 ; 
Bragg  vs.  Fitch,  121  U.  S.  478. 

"Complainant  is  not  at  liberty  now  to  insist 
upon  a  construction  of  his  patent  which  will 
include  what  he  was  expressly  required  to 
abandon  and  disallow  as  a  condition  of  tlie 
grant. ' ' 

Sutter  vs.  Robinson,  119  U.  S.  530. 

"If  an  applicant,  in  order  to  get  his  patent, 
accepts  one  with  a  narrower  claim  than  that 
contained  in  his  original  application,  he  is 
bound  by  it." 

Shephard  vs.  Garrigan,  116  U.  S.  593. 

"A  claim  admitted  by  the  Patent  Office  and 
acquiesced  in  by  the  patentee  should  not  be 
enlarged  by  construction  beyond  the  fair  in- 
terpretation of  its  terms." 

Haines  vs.  McLaughlin,  135  U.  S.  584. 
"Where  applicant  has  put.  in  a  claim  in  the 
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Patent  Office  to  cover  more  broadly  his  process, 
and  afterwards  struck  it  out  on  rejection,  it  is 
well  settled  by  numerous  cases  in  this  Court, 
that  under  such  circumstances,  a  patentee  can- 
not successfully  contend  that  his  patent  should 
be  construed  as  if  it  still  contained  the  claims 
which  were  so  rejected  and  withdra^m." 

Royer  vs.  Coupe,  146  U.  S.  524. 

a  Mr  *  *  must  be  read  and  interpreted  with 
reference  to  the  rejected  claims,  and  to  the 
prior  state  of  the  art,  and  cannot  be  construed 
to  cover  either." 

Knapp  vs.  Morse,  150  U.  S.  21. 

''Patentee  had  acquiesced  in  the  rejection  of 
his  claim  and  couldn't  claim  the  benefit  thereof, 
or  of  an  equivalent  construction  of  the  claims 
allowed." 

American  vs.  Pennock,  146  U.  S.  26. 

As  the  prosecution  of  the  application  progressed 
the  number  of  claims  were  gradually  increased, 
there  finally  appearing  in  the  case  twenty  claims, 
but  neither  of  said  claims  in  scope  equalled  that  of 
the  rejected  and  cancelled  claims  above  quoted. 

The  examiner  finally  rejected  the  claims  appear- 
ing as  Claims  1,  2,  3,  4,  6,  7,  8,  9,  12,  13,  14,  15,  16, 
17,  18,  19,  and  20  of  the  patent,  on  reference  to 
several  prior  patents,  mainly,  however,  on  refer- 
ence to  the  prior  Rayburn  and  the  prior  Thomas 
Strain  patent. 

From  this  final  rejection  an  appeal  was  taken 
to  the  Board  of  Appeals  in  the  Patent  Office,  which 
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Board  reversed  the  final  rejection  of  the  Examiner 
and  allowed  the  appealed  claims. 

The  decision  of  the  Board  of  Appeals  appears  in 
full  (Record  pp.  675-77).  In  reversing  the  Ex- 
aminer, the  Board  did  so  on  a  finding  that  the 
prior  art  did  not  disclose  devices  wherein  the  de- 
livery portions  of  the  distributing  means  is  greater 
than  the  longitudinal  extension  of  the  grading  ele- 
ment. 

From  an  examination  of  the  file-wrapper  of  the 
Stebler  application  which  eventuated  in  the  grant 
of  the  Stebler  distributing  means  of  the  patent  in 
suit,  it  will  be  noted  that  the  argument  advanced 
for  the  Stebler  invention  when  presenting  the  aj)- 
peal  and  which  was  accepted  by  the  Board  of  Ap- 
peals, was  that  the  invention  resides  in  an  exten- 
sion or  prolongation  of  a  series  of  fruit  receiving 
bins  to  a  distance  beyond  the  grading  element,  so 
that  a  comparatively  short  grader  could  be  em- 
ployed in  connection  with  bins  extended  much  there 
beyond,  and  for  the  disposition  of  the  guiding 
means  was  advanced  the  contention  that  by  the  use 
thereof  (diagonally  disposed  relative  to  the  endless 
carrier),  the  sized  fruit  could  be  carried  or  con- 
veyed from  any  given  discharge  outlet  for  the  sized 
fruit  to  a  position  of  discharge  extended  beyond 
the  discharge  outlet  for  other  sized  fruit,  and  that 
this  form  of  distribution  could  be  maintained  with- 
out causing  an  intermixture  of  the  sized  fruit,  or  in 
other  words,  the  integrity  of  the  sized  fruit  pre- 
served or  maintained.  On  reference  to  the  draw- 
ings and  descriptive  matter  of  the  patented  device, 
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we  find  the  only  form  of  guides  employed  to  be 
guides  which  are  pivoted  at  a  point  adjacent  each 
discharge  outlet  of  the  grader  or  sizer  for  the  sized 
fruit,  and  extended  diagonally  of  the  endless  car- 
rier to  direct  the  fruit  into  the  fruit  receiving  bins, 
each  of  said  guides  being  provided  with  a  tele- 
scopic member  or  section  so  as  to  permit  such  an 
extension  of  the  gxiide  as  would,  at  the  option  of 
the  operator,  permit  of  the  guides  being  extended 
such  a  distance  as  to  carry  the  fruit  to  a  bin 
situated  be^^ond  the  sizing  aperture  for  another  size 
of  fruit,  and  this  without  permitting  the  fruit  from 
the  two  discharge  apertures  to.  intermix.  If  the 
guides  disclosed  by  the  said  Letters  Patent  be  re- 
moved, the  sized  fruit  will  not  flow  properly  into 
the  bins  designed  to  receive  the  same,  but  there  will 
be  an  intermixture  of  the  sized  fruit,  and  the 
operation  of  the  sizer  becomes  useless,  inasmuch  as 
such  intermixed  fruit  would  have  to  be  resized  for 
commercial  purposes. 

That  we  are  correct  as  to  the  foregoing  it  is  only 
necessary  to  refer  to  the  decision  of  the  Board  of 
Appeals,  passing  on  the  question  as  to  the  patent- 
ability of  the  claims  held  herein  to  have  been  in- 
fringed, the  Board  of  Appeals  considered  Claim  1 
as  representative  of  the  other  claims,  stating  in  its 
decision   (Record  pp.  675-76)   as  follows: 

"Claim  1  sufficientl}^  represents  the  appealed 
claims  and  is  as  follows: 

'^1.  The  combination  with  a  fruit  grading 
element  constructed  to  deliver  fruit  at  different 
longitudinal  portions,   of  traveling  supporting 
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and  distiibuthig  means  extending  laterally 
from  the  grading  element  and  inclined  down- 
wardly away  therefrom,  the  longitudinal  exten- 
sion of  the  delivery  portion  of  the  said  dis- 
tributing means  being  greater  than  the  longi- 
tudinal extension  of  the  grading  element." 

"Rayburn  shows  a  fruit  grading  element 
constructed  to  deliver  the  fruit  at  different 
longitudinal  portions,  and  distributing  means 
extending  laterally  from  the  grading  element 
and  inclined  downwardly  away  therefrom.  In 
Ra37^burn  also  the  receiving  bins  are  so  dis- 
tributed that  the  two  lines  thereof  are  longer 
than  the  length  of  the  grading  element.  Ray- 
burn  fails  to  meet  the  claim,  however,  in  that 
his  distributing  means  is  not  'traveling,'  nor  is 
the  language  of  the  latter  part  of  the  claim, 
to-wit,  'the  longitudinal  extension  of  the  de- 
livery portion  of  the  said  distributing  means 
being  greater  than  the  longitudinal  extension 
of  the  grading  element,'  readable  upon  Ray- 
burn.  The  Examiner  takes  the  view,  however, 
that  2276,2)  applicant  has  but  substituted  for 
the  delivery  means  of  Rayburn  that  of  Stevens, 
Strain  or  White.  The  distributing  means  of 
White  and  Strain  are  clearly  unadapted  for 
applicant's  device  and  in  order  to  be  used 
therewith  would  require  such  modification  as  to 
entirely  lose  their  identity." 

Considering  each  claim  held  to  have  been  in- 
fringed by  applicants,  we  find  that, 

Claim  1  requires  in  the  combination,  traveling, 
supporting  and  distributing  means  extending  later- 
ally from  the  grading  element  and  inclined  down- 
wardly away  therefrom,  the  longitudinal  extension 
of    the  delivery  portion  of  the  distributing  means 
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heing  greater  than  tlie  longitudinal  extension  of  the 
grading  element. 

This  is  the  Thomas  Strain  patented  apparatus, 
excepting  it  be  differentiated  therefrom  by  reason 
of  the  fact  that  the  longitudinal  extension  of  the 
delivery  portion  of  the  distributing  means  is  greater 
than  the  longitudinal  extension  of  the  grading  ele- 
ment. 

Claim  2  requires  in  the  combination  called  for, 
a  conveyor  traveling  longitudinally  of  the  grading 
element,  and  guiding  means  arranged  along  the 
conveyor  forming  chutes  to  guide  the  fruit  and 
bins  arranged  along  the  length  of  tlie  said  conveyor 
and  at  the  sides  thereof. 

Again,  we  have  the  invention  of  the  Thomas 
Strain  patent,  unless  the  claim  means  that  the  con- 
veyor and  the  bins  are  extended  beyond  the  grading 
element,  and  that  the  guiding  means  shall  form  dis- 
tinct chutes  to  guide  the  fruit  transversely  of  the 
conveyor. 

Claim  3  requires  that  the  conveyor  extended 
longitudinally  under  the  grading  element  shall  ex- 
tend beyond  the  end  thereof  and  that  there  shall  be 
a  series  of  bins  whose  longitudinal  extension  is 
greater  than  the  longitudinal  extension  of  the 
grader. 

Claim  5  contains  the  same  limitations  as  em- 
braced in  Claims  1  and  3,  with  the  additional  limita- 
tion, that  means  be  provided  for  adjusting  the 
longitudinal  position  of  the  outer  ends  of  tlie  guid- 
ing means. 
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At  this  point  revertimg-  to  the  specification  of  the 
Stebler  patent  for  an  understanding  of  the  term, 
traveling  and  supporting  distributing  means  as  called 
for  by  said  claims,  we  find,  that  during  the  course  of 
the  prosecution  of  the  application  in  the  Patent  Of- 
fice, the  applicant,  by  amendment,  inserted  the  fol- 
lowing to  define  the  construction,  and  which  appears 
between  lines  68  and  75,  page  2  of  the  specification : 

"The  fruit  distributing  means  comprises  sup- 
porting and  guiding  means,  namely,  the  con- 
veyor 10,  and  guide  means  12,  13,  arranged 
alongside  of  the  grading  element  and  adjusted 
to  receive  the  fruit  therefrom  and  to  deliver 
the  same  at  longitudinally  distributed  points, 
for  example,  to  a  series  of  bins." 

Therefore,  by  the  act  of  the  applicant  while  in 
the  Patent  Office,  with  the  particular  form  of  dis- 
tributing means  as  set  forth  and  described,  the 
Board  of  Appeals  allowed  the  rejected  claims,  based 
on  the  theory,  as  expressed  in  its  decision,  that  the 
distributing  means  extended  to  fruit  bins  projected 
a  distance  beyond  the  grading  apparatus.  This 
could  be  accomplished  by  no  form  of  distributing 
means  other  than  a  form  which  would  provide 
chutes  diagonally  disposed  relatively  to  the  endless 
conveyor,  and  such  chutes  at  one  end  being  arranged 
adjacent  to  one  of  the  discharge  apertures  of  the 
fruit  runway  and  extended  in  a  diagonal  direction 
to  the  fruit  bins. 

Claim  2  is  limited  over  Claim  1,  and  Claim  3 
over  either  of  said  claims,  and  Claim  5  being  further 
limited  by  requiring  that  means  shall  be  provided 


60 

for  adjusting  the  longitudinal  position  of  the  outer 
ends  of  the  guiding  means. 

By  reference  to  the  specification  and  drawings 
of  the  Letters  Patent,  we  find  the  only  means  for 
adjusting  the  longitudinal  position  of  the  outer 
ends  of  the  guiding  means  to  reside  in  the  telescopic 
oute?'  end  section  12. 

Claim  6  requires  that  the  guiding  means  arranged 
along  the  conveyor  shall  form  chutes  fo7^  directing 
the  fruit  to  the  bins. 

Inasmuch  as  a  number  of  the  bins  are  extended  a 
length  beyond  the  grader,  these  chutes  must  be  dis- 
posed at  a  transverse  inclination  to  the  conveyor 
and  lead  from  the  discharge  outlets  of  the  grader. 
Otherwise,  said  grading  means  could  not  serve  as 
chutes  for  leading  the  fruit  to  the  bins. 

Claim  7  requires  that  a  traveling  conveyor  be 
arranged  beneath  the  grader  and  be  of  greater 
length  than  said  grader,  a  series  of  bins  arranged 
at  the  sides  of  the  conveyor  and  means  in  conjunc- 
tion with  said  conveyor  for  directing  the  fruit  along 
the  conveyor. 

If  this  claim  be  not  construed  to  mean  that  the 
bins  shall  be  extended  a  distance  beyond  the  grading 
elem.ent  and  further  limited  to  the  extent  that  the 
guiding  means  for  the  sized  fruit  shall  extend 
diagonal!}^  from  each  grade  outlet  to  the  fruit  re- 
ceiving bins,  then  the  said  claims  would  be  readable 
on  the  device  of  the  Thomas  Strain  patent.  Com- 
plainant's Exhibit  3,  and  be  void  by  the  disclosure 
thereof,  for  the  said  Thomas  Strain  patent  dis- 
closes in  combination  with  a  grading  element  and  a 
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series  of  bins,  a  conveyor'  traveling  longitudiualljj 
under  the  grading  element  and  along  the  side  of  the 
series  of  bins,  with  guiding  means  (36  and  36-B), 
arranged  along  the  conveyor  to  guide  the  sized  fruit 
to  the  bins,  and  the  said  members  36  and  36-B  of 
the  Thomas  Strain  patent  diverge  toward  the  bins 
and  form  chutes  for  the  sized  fruit.  It  is  therefore 
required  that  such  a  construction  be  placed  on  the 
guiding  means,  conveyor,  and  series  of  bins,  as  will 
distinguish  the  same  from  the  invention  of  the  said 
Thomas  Strain  patent,  and  such  a  construction,  in 
order  to  save  the  claims,  can  only  be  placed  thereon 
as  to  require  that  the  bins  and  endless  carrier  shall 
be  extended  a  distance  beyond  the  grading  element, 
and  that  the  guiding  means  shall  be  extended 
diagonally  from  the  fruit  outlets  of  the  grader  to 
the  fruit  receiving  bins. 

Claim  8  ....  is  limited  to  the  guide  means  being 
adjustable  relative  to  the  conveyor  and  so  con- 
structed as  to  form  a  chute,  and  further  limited  by 
the  requirement  that  the  chute  so  formed  shall 
direct  the  graded  fruit  to  the  receiving  bins. 

Claim  11  is  more  restricted  than  any  of  the  fore- 
going claims,  for  the  requirements  are  that  the 
guides  shall  form  chutes  for  guiding  the  fruit  to  the 
bins,  that  the  bins  shall  have  adjustable  walls,  and 
that  the  chutes  shall  be  adjustable  to  shift  the 
longitudinal  position  of  their  outer  ends  in  accord- 
ance with  the  longitudinal  position  of  the  ivalls  of 
the  bin. 

By  the  fore-portion  of  Claim  11,  the  patentee  ex- 
plains what  is  meant  by  the  expression  "chute," 
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stating  that  the  graduated  rotary  member  of  the 
grader  and  the  endless  conveyor  for  propelling  the 
fruit  to  be  sized  through  the  grader  form  a  "way 
or  chute." 

Claim  14  is  restricted  to  the  guiding  means  asso- 
ciated with  the  traveling  conveyor,  being  of  such  a 
construction  as  to  form  chutes  along  the  conveyor  to 
guide  the  fruit  to  the  bins. 

Unless  this  claim  be  restricted  to  guiding  means 
extended  from  the  discharge  outlets  for  the  sized 
fruit  to  the  fruit  receiving  bins  to  form  chutes  ar- 
ranged at  an  inclination  transversely  of  the  travel- 
ing conveyor,  the  same  is  anticipated  by  the  inven- 
tion of  the  Thomas  Strain  Letters  Patent.  How- 
ever, like  Claim  11,  the  patentee  defines  in  the  fore- 
part of  the  claim  what  is  meant  by  a  "chute,"  and 
to  utilize  such  a  form  of  chutes,  they  must  be  ex- 
tended from  the  discharge  outlets  for  the  sized 
fruit  to  the  fruit  receiving  bins. 

Claim  15  requires  that  the  traveling  separating 
and  distributing  means  extending  under  the  grader 
be  inclined  downwardly  away  therefrom,  that  the 
longitudinal  extension  of  the  delivery  portion  of  the 
said  distributing  means  be  greater  than  the  longi- 
tiidinal  extension  of  the  grader,  and  further  that  a 
series  of  bins  be  arranged  along  said  distributing 
means. 

This  claim  only  differs  from  similar  considered 
claims  in  expressly  defining  the  construction  of  the 
distributing  means.  The  same  limitation  appears 
as  to   the   distributing  means   and   bins  being   ex- 
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tended  a  distance  beyond  the  longitudinal  extension 
of  the  grader. 

Claim  19  is  substantially  the  same  as  the  non- 
infringed  Claim  18.  It  is  lunited  to  guiding  means 
forming  separated  chutes  along  the  conveyor  for 
directing  the  fruit. 

Each  and  every  element  of  this  claim  is  found  in 
the  Thomas  Strain  patent,  unless  there  be  read  into 
the  claim,  either  that  the  distributing  means  are 
extended  beyond  the  longitudinal  extension  of  the 
grader  and  that  the  chutes  are  extended  from  the 
discharge  outlets  for  the  sized  fruit  to  the  bins,  and 
that  the  bins  arranged  alongside  of  the  distributing 
means  be  in  length  co-extensive  therewith. 

That  our  interpretation  of  the  invention  of  the 
Stebler  patent  as  to  the  guiding  means  associated 
with  the  traveling  conveyor  constituting  chutes  ex- 
tend transversely  at  an  inclination  to  the  said  con- 
veyor and  that  it  required  two  walls  to  form  a  chute, 
we  direct  attention  to  the  following  testimonj^  of 
appellee's  expert  witness  Knight,  (Record  pp.  258- 
9): 

''Q.  Have  you  a  copy  of  the  Complainant's 
Exhibit  No.  2,  Mr.  Knight? 

"A.     Yes. 

*'Q.     The  first  Stebler? 

''A.     Yes. 

''Q.  In  the  device  of  the  Fred  Stebler  patent 
in  suit.  Complainant's  Exhibit  No.  2,  the  chutes 
disclosed  therein  are  arranged  at  a  transverse 
inclination  to  the  longitudinally  traveling  belt 
for  the  sized  fruit,  are  they  not? 
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''The  Court:  Read  the  question. 
"(Last  question  read  by  the  reporter.) 

''A.     Yes. 

"The  Court:  I  don't  know  what  that  is  all 
about.     Show  me  on  that  thing  what  you  said. 

"A.  (Indicating  to  the  Court)  :  These  chutes 
formed  by  these  guides  are  arranged  at  a  trans- 
verse inclination  to  the  traveling  belt. 

"The  Court:    Oh,  yes. 

"Q.  (By  Mr.  Acker)  :  Now,  how  many  of 
those  guides  does  it  take  to  constitute  a  chute, 
Mr.  Knight? 

"A.  Well,  of  course,  a  chute  is  formed  by 
the  space  between  two  adjacent  guides. 

"Q.  That  is,  it  takes  the  two  inner  walls  of 
two  guides  to  form  the  chute? 

"A.     Yes. 

"Q.  And  it  is  those  chutes  formed  b}^  the 
two  guides  which  guide  the  sized  fruit  from 
the  sizing  outlet  to  the  bin  into  which  it  is  to 
be  deposited;  is  that  correct? 

"A.     Yes. 

"Q.  Do  means  other  than  these  chutes  ap- 
pear in  the  said  Stebler  patent  for  guiding  and 
directing  the  sized  fruit  from  the  grading  mem- 
ber to  the  bins  to  receive  such  bins? 

"A.  Well,  there  is — in  case  the  belt  is  in- 
clined, it  is  gravity  which  tends  to  cause  it  to 
move;  in  fact,  in  lines  88  to  85,  page  3  of  the 
patent,  it  is  stated  that  one  of  the  objects  of 
inclining  the  conveyor  is  to  cause  the  oranges 
to  roll  without  having  to  rub  forcibly  against 
the  guiding  means." 


65 

That  a  short  grader  is  utilized  under  the  Stebler 
invention  and  the  distributing  means  and  bins  ex- 
tended a  distance  beyond  the  longitudinal  extension 
of  the  grader,  the  same  witness  testified  as  follows, 
(Record  p.  260)  : 

"Are  you  familiar  with  the  device  known  as 
the  Ish  grader,  and  covered  by  Letters  Patent 
No.  458,442? 

*'Mr.  Lyon:  Just  a  moment.  That  is  ob- 
jected to  as  not  cross-examination. 

"The  Court:    I  will  overrule  the  objection. 

"Mr.  Acker:  It  is  cross-examination,  your 
Honor. 

"The  Court:    Go  ahead.    I  have  overruled  it. 

"Mr.  Acker:  It  appears  in  the  patent,  your 
Honor,  and  forms  a  part  of  this  patent.  This 
witness  has  testified  he  understands  the  patent. 

"A.     Yes. 

"Q.  You  have  examined  those  machines  in 
operation,  have  you  not? 

"A.    Yes. 

"Q.  What  is  the  length  of  the  grader  of  the 
Ish — known  as  the  Ish  or  California  grader 
under  the  Ish  patent? 

"A.  As  I  say,  my  memory  for  dimensions 
is  very  poor,  but  as  I  remember  it,  it  is  a  very 
short  grader. 

"Q.  Now,  what  is  the  length  of  the  bins— 
that  is,  the  total  all  over  length  of  the  bins  that 
are  employed  in  connection  with  the  Stebler 
distributing  system,  and  as  disclosed  by  the 
Stebler  Patent,  Plaintiff's  Exhibit  No.  2? 
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A.     With  the  same  qualification,   I  should 
say  about  40  or  50  feet;  that  is  just  a  guess. 

"Q.  Well,  about  40  feet;  and  the  Ish  grader 
to  which  he  makes  reference  here,  is  about  12 
feet? 

"A.     12  or  15  feet,  I  should  say." 

We  maintain,  to  preserve  the  validity  of  Claims 
1,  2,  3,  5,  6,  7,  8,  11,  15  and  19,  there  must  be  placed 
on  the  elements  thereof  such  a  construction  as  will 
differentiate  the  same  from  the  invention  of  the 
Thomas  Strain  patent,  and  this  differentiation  can 
only  be  found  to  reside  in  the  distributing  means 
being  extended  beyond  the  longitudinal  extension 
of  the  grader  and  in  the  guiding  means  which  form 
the  chutes  associated  therewith  being  extended  from 
the  discharge  outlets  of  the  grader  diagonally  of  the 
endless  carrier  to  the  fruit  receiving  bins  so  as  to 
form  separated  guide  chutes,  each  member  of  the 
chutes  being  pivotally  connected  to  the  frame  of  the 
apparatus  adjacent  each  discharge  outlet. 

We  submit  from  the  above  analysis  of  the  claims 
of  the  patent  covering  the  Stebler  distributing  sys- 
tem, that  the  only  construction  that  can  be  reason- 
ably placed  thereon  is  the  construction  given  to  the 
claims  by  the  Board  of  Appeals  when  allowing  the 
same  on  appeal  from  the  rejection  thereof  by  the 
Examiner,  and  that  is,  that  the  bins  and  the  travel- 
ing conveyor  shall  be  extended  a  distance  beyond 
the  fruit  grader,  and  that  the  guide  means  which 
form  the  chutes  shall  be  extended  from  the  grade 
outlets  diagonally  of  the  traveling  conveyor  to  the 
fruit  receiving  bins.    If  the  guide  chutes,  under  the 
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disclosure  of  the  Stebler  patent,  are  not  extended 
from  the  discharge  outlets  for  the  sized  fruit 
diagonally  of  the  endless  conveyor  to  the  fruit  re- 
ceiving bins,  no  sized  fruit  can  be  delivered  to  the 
fruit  receiving  bins  and  maintain  the  integrity  of 
the  size  separation. 

It  may  be  safely  said  in  complainant's  patent  that 
in  order  to  carry  out  the  invention  described  there- 
in, that  the  apparatus  so  constructed  thereunder 
must  employ  the  following  associated  combinative 
elements : 

1.  That  the  traveling  conveyor  and  bins  ar- 
ranged along  the  side  thereof  be  extended  longi- 
tudinally a  distance  beyond  the  longitudinal  ex- 
tension of  the  grader. 

2.  That  the  guiding  means  associated  with  the 
traveling  conveyor  be  of  such  a  construction  as  to 
form  distinct  or  separated  chutes  extended  from 
each  discharge  outlet  of  the  grader  for  the  sized 
fruit  and  diagonally  of  the  conveyor  to  'the  bin  or 
bins  for  the  reception  of  such  sized  fruit. 

3.  That  the  guiding  means  forming  the  chutes 
be  of  such  a  character  as  to  permit  of  the  same 
leading  the  sized  fruit  from  the  discharge  outlets 
of  the  grader  to  fruit  receiving  bins  situated  at  a 
distance  removed  from  the  longitudinal  teimination 
of  the  grader. 

At  the  hearing,  counsel  for  appellee  was  requested 
to  specify  which  of  the  claims  of  the  Stebler  Letters 
Patent  he  claimed  to  have  been  infringed  by  the 
defendants;  he  enumerated  Claims  1,  2,  3,  4,  5,  8,  11, 
12,  14,  15,  16,  17,  18,  19  and  20  (Record  page  108). 
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In  preparing  the  interlocutory  decree  counsel 
v^oluntaril}^  eliminated  Claims  12,  16,  17,  18,  and  20 
and  incorporated  Claim  7  as  an  infringed  claim. 
Claim  4,  the  Court  held,  not  to  have  been  infringed, 
but  this  one  was  not  known  to  counsel  for  appel- 
lants until  the  discovery  was  made  (after  perfect- 
ing the  appeals  to  this  Court)  that  the  document 
forwarded  by  counsel  to  appellee  did  not  constitute 
the  decision  of  the  Court. 

It  is  somewhat  difficult  to  understand  why  it  is 
if  Claims  16,  17,  18  and  20  are  not  infringed, 
that  infringement  can  be  held  as  to  the  subject 
matter  of  the  claims  decreed  to  have  been  infringed, 
inasmuch  as  the  claims  apparently  mean  one  and 
the  same  thing,  only  being  differentiated  by  shad- 
ows and  play  on  words. 


CLAIMED  INFRINGEMENT. 

We  cannot  refrain  from  criticizing  the  manner  in 
which  appellee  endeavored  to  mislead  the  lower 
court  as  to  an  understanding  of  the  operation  of 
the  appellant's  machine,  so  far  as  relates  to  the 
operation  of  the  claimed  distributing  feature  of  the 
apparatus,  the  said  apparatus  being  illustrated  by 
complainant's  Photo  Exhibits  4,  5,  6,  7,  and  8 
(Record  pages  536  to  544). 

It  appears  from  the  testimony  in  this  case,  and 
more  particularly  by  the  testimony  of  the  complain- 
ant's expert  witness,  Arthur  P.  Knight,  and  de- 
fendant's witnesses  Milligen  and  Ofstad,  that  prior 
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to  the  completion  of  the  installation  of  the  alleged 
infringing  machines,  appellee  Stebler,  his  expert 
witness,  Knight,  and  his  counsel,  Mr.  Lyon,  A^sited 
the  packing  house  of  the  appellants,  while  the  ma- 
chines were  under  course  of  construction  and  in- 
stallation, this  visit  being  about  November  the  12th, 
1915,  as  testified  to  by  expert  witness.  Knight 
(Record  p.  240)  stating  that  the  Photo  Exhibits  5, 
6,  7,  and  8,  or  at  least  some  of  them  were  taken  dur- 
ing the  course  of  the  day  in  which  he  visited  the 
packing  houses,  for  the  purpose  of  inspecting  these 
machines.  On  page  241  of  the  Record,  near  the 
bottom  thereof,  Mr.  Knight  states,  that  he  did  not 
see  the  machines  in  operation,  and  on  Record  page 
242,  he  testifies  that  only  one  visit  was  made  to 
Porterville,  for  the  purpose  of  inspecting  these 
machines,  but  that  they  visited  the  packing  houses 
twice  during  the  course  of  the  same  day.  On  page 
268  of  the  Record,  the  witness  was  asked  whether 
the  barrier  pieces  of  the  appellants  machines  were 
removed  from  a  longitudinal  position  and  placed 
at  an  inclination  transverse  of  the  traveling  belt  so 
as  to  form  what  appears  in  complainant's  Photo 
Exhibit  5,  as  a  chute  for  directing  the  flow  of  the 
sized  fruit  into  the  fruit  receiving  bins,  and  in 
answer  to  said  question,  said  that  he  did  not  know, 
and  on  Record  page  269,  stated,  that  he  examined 
the  machine  prior  to  its  being  photographed,  and 
that  at  such  time  the  barrier  strips  were  not  set  at 
an  inclination  or  obliquely  so  as  to  form  guide 
chutes,  as  disclosed  by  complainant's  Photo  Exhibit 
5.    On  Record  page  270,  the  witness  states,  that  he 
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did  not  arrange  the  barriers  in  the  manner  dis- 
closed by  said  Photo  Exhibit,  and  did  not  know  by 
whom  they  were  so  arranged.  Now  what  happened 
during  the  course  of  the  visit  of  the  parties  to  the 
packing  house  of  the  appellants  is,  that  not  finding 
barrier  strips  or  pieces  arranged  or  associated  in  con- 
nection with  the  fruit  sizing  apparatus  so  as  to  form 
guide  chutes  or  runways,  someone  of  the  party  took 
the  barrier  pieces  and  so  placed  the  same  as  to  occupy 
the  position  illustrated  by  appellee's  Photo  Exhibit 
No.  5,  and  after  so  arranging  the  barrier  pieces  or 
strips,  a  photograph  was  taken  thereof  and  the 
photograph  so  taken  introduced  as  Exhibit  No.  5  on 
behalf  of  the  complainant  and  argument  made  there- 
from that  these  barrier  pieces  were  intended  to 
serve  the  same  purpose  as  the  guide  means  of  the 
Stebler  patent,  to  provide  downwardly  inclined 
chutes  arranged  transversely  of  the  longitudinally 
movable  carrier  and  extended  from  the  discharge 
outlet  of  the  sizer  to  the  fruit  receiving  bins 
situated  for  the  reception  of  such  sized  fruit.  In 
other  words,  an  incomplete  machine  was  found; 
that  is,  a  machine  under  course  of  construction,  the 
visiting  party  took  certain  portions  and  so  arranged 
the  same  that  a  photograph  taken  thereof  would 
give  color  to  the  claim  that  the  elements  were  de- 
signed to  form  chutes  for  directing  the  sized  fruit 
from  the  discharge  outlets  of  the  grader  to  the  fruit 
receiving  bins.  A  more  misleading  Exhibit  was 
never  before  introduced  into  a  case  to  uphold  or 
support  a  claim  for  infringement.  It  was  a  de- 
liberate attempt  to  make  out  an  alleged  infringe- 


71 

ment  on  the  part  of  the  complainant  and  his  wit- 
nesses. The  barrier  strips  employed  in  appellants 
machine  arranged  in  any  such  manner  as  disclosed 
by  appellee's  Photo  Exhibit  No.  5,  would  totally 
destroy  the  usefulness  of  the  machine  for  the  work 
intended  to  be  accomplished  thereby.  Even  witness 
Knight  testified,  (Record  page  270),  that  if  the  bar- 
rier strips  of  the  appellants  machine  were  arranged 
in  the  manner  illustrated  by  Photo  Exhibit  No.  5, 
that  only  one  of  said  strips  would  serve  any  useful 
function,  the  same  being  the  middle  one,  which 
would  serve  to  direct  the  fruit  forwardly  from  the 
discharge  outlet. 

Appellant's  witness  Milligen,  Secretary  and  Man- 
ager of  the  Porterville  Citrus  Association,  testified 
that  when  the  machines  were  installed  for  opera- 
tion, that  the  barrier  strips  or  pieces  were  never 
arranged,  as  disclosed  by  said  Photo  Exhibit  5, 
(Record  page  299),  and  in  answer  to  question 
(Record  page  302)  "What  means,  if  any,  were  ar- 
ranged transversely  of  the  traveling  belt  in  the 
machine  used  by  the  defendant  and  installed  at  the 
time  you  have  testified  to  for  conveying  the  fruit 
from  the  discharge  outlets  to  the  fruit-receiving 
bins?"  "A.  None  whatever;  the  delivery  of  the 
fruit  is  directly  into  the  bin." 

On  Record  page  304,  the  witness  testified,  that 
the  fruit  flows  by  gravity  from  the  discharge  out- 
lets of  the  grader  into  the  fruit  receiving  bins, 
unless  the  gravity  flow  be  obstructed.  Record  pages 
305,  306  and  307,  the  witness  states,  that  the  only 
use  of  the  barrier  pieces  or  "slats"  as  he  terms 
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them,  is  to  distribute  the  fruit  evenly  into  the  bins 
and  to  even  up  the  flow  of  the  fruit  throughout  the 
bins,  preventing  the  same  pyramiding,  so  to  speak, 
within  the  bins.  And  the  witness  further  advises 
us,  (Record  page  303),  in  response  to  question, 
(commencing  on  Record  page  302)  : 

"Please  state  whether  or  not  in  the  machine 
as  installed  in  your  packing-house  and  as  used 
by  the  defendant  company,  whether  the  bins 
for  receiving  the  sizing  the  sized  fruit  ex- 
tended beyond  the  sizing  or  grading  member  of 
the  said  apparatus. 

''A.  No,  sir;  they  do  not  extend  beyond  the 
sizing  apparatus." 

Witness  Brookhart,  in  answer  to  question  (Rec- 
ord page  336),  as  to  how  the  fruit  which  was  sized 
moved  or  flowed  toward  the  receiving  bins,  testi- 
fied: 

'*A.  Well,  the  fruit  flowed  out  of  the  fruit 
aperture  in  a  direct  line  into  the  bins,  but  in 
order  to  prevent  the  fruit  from  piling  up  in 
any  one  point,  there  was  what  we  call  barrier 
boards  interposed  to  change  the  point  of  dis- 
charge into  the  bin  and  spread  the  fruit  over 
the  bin  so  it  would  be  even  and  not  overflow 
on  the  floor  or  on  the  table. ' ' 

The  witness  further  states  that  the  barrier  boards, 
when  employed  were  placed  parallel  with  the  sup- 
porting table  over  which  worked  the  conveyor  belts. 
In  answer  to  question,  (Record  page  338),  as  to 
whether  the  barrier  boards  were  arranged  trans- 
versely of  the  belts  or  longitudinally  of  the  belts, 
testified : 
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"They  were  arranged  longitudinal!}^  of  the 
belts;  there  was  no  other  way  they  could  be 
used  and  perform  the  function  for  which  they 
were  intended." 

And  in  reply  to  question,  as  to  whether  the  bar- 
rier boards  were  ever  arranged  as  disclosed  by 
complainant's  Photo  Exhibit  No.  5,  testified  (Rec- 
ord page  339) : 

"No,  sir;  these  are  not  placed  correctly; 
none  of  them  was  placed  in  that  position  at  any 
time  I  was  in  the  house.  If  they  were  used  at 
all,  they  w^ere  placed  longitudinally  with  the 
belt." 

Witness  Ofstadt,  foreman  of  the  Porterville  Cit- 
rus Association  (Record  page  385),  in  explanation 
as  to  how  the  fruit  flowed  from  the  grade  outlets 
of  the  appellants'  sizers,  toward  the  receiving  bins 
for  the  sized  fruit,  testified: 

"Why,  the  fruit  after  it  was  sized  went 
through  the  aperture  and  by  gravity  run  into  the 
bins.  When  the  fruit  piled  up  at  one  point  in 
the  bin,  we  sometimes  pulled  it  down  with  our 
hands,  which  was  the  quickest  way  of  doing  it, 
and  sometimes  we  put  in  a  barrier  to  send  the 
fruit  to  another  point  in  the  bin  so  as  to  even 
the  fruit  out." 

And  he  testified  (Record  page  386),  that  the  bar- 
rier boards  when  used  in  appellants'  machine  served 
the  same  purpose  as  when  the  hand  was  employed 
for  evening  up  the  fruit  within  the  bins.  And  in 
answer  to  question  (Record  page  386)  whether 
complainant's  Photo   Exhibit  No.  5   correctly  dis- 
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closed  the  arrangement  of  the  barrier  pieces  as  em- 
ployed by  him  at  any  time  while  he  had  charge  of 
the  machines,  testified: 

''The  barriers  as  shown  in  this  photograph 
were  never  placed  in  this  position  while  I  was 
in  the  employ  of  the  Porterville  Citrus  Associa- 
tion during  the  operation." 

Although  the  barrier  boards  or  pieces  were  only 
utilized  in  the  appellant's  machine  at  certain  times 
during  the  operation  of  the  machine,  and  when  used 
were  always  arranged  parallel  with  the  longitudinal 
traveling  conveyor  and  never  transversely  thereof, 
and  were  not  intended  nor  designed  by  the  maker 
of  the  machine  to  be  so  employed,  nevertheless,  com- 
plainant Stebler,  and  those  visiting  the  packing 
house  of  the  appellants  and  prior  to  the  completion 
of  the  installation  of  the  alleged  infringing  ma- 
chine, deliberately  positioned  the  barrier  boards  in 
a  manner  never  intended  to  be  positioned  by  the 
manufacturer  thereof  and  so  positioned  the  same  in 
order  to  make  it  appear  that  the  use  thereof  was 
to  form  chutes  for  guiding  and  directing  the  fruit 
from  the  discharge  outlets  of  the  sizer  at  an  in- 
clination transversely  of  the  traveling  conveyor  and 
into  the  fruit  receiving  bins,  as  disclosed  by  com- 
plainant's Photo  Exhibit  No.  5.  The  only  purpose 
of  so  arranging  the  barrier  boards  and  producing  a 
photograph  illustrating  such  arrangement,  was  to 
heighten  the  resemblance  of  the  appellants'  ma- 
chine as  much  as  possible  to  appellee's  patented 
apparatus  and  to  lead  the  Court  into  the  belief  that 
the   barrier   boards   formed   sejDarate   and    distinct 
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conveyor  to  the  fruit  receiving  bins,  as  is  accom- 
plished by  and  which  is  the  function  of  the  guide 
means  of  the  Stebler  patent. 

Inasmuch  as  the  sizer  element  employed  in  con- 
nection with  the  appellant's  machine  is  the  Parker 
Modified  Sizer,  heretofore  held  by  this  Court  not  to 
be  an  infringement  of  Claims  1  and  10  of  the  Strain 
Re-issue  Patent,  the  only  point  remaining  on  which 
appellee  can  hope  in  this  Court  to  sustain  claimed 
infringement  resides  in  the  fact,  that  in  the  appel- 
lants' machines  at  times  during  the  operation 
thereof,  one  or  more  barrier  boards  or  pieces  ar- 
ranged parallel  with  the  traveling  conveyor  are 
employed  for  the  purpose  of  varying  the  point  of 
discharge  for  the  sized  fruit  relative  to  the  fruit 
receiving  bin  or  bins,  in  order  to  prevent  the 
pyramiding  or  piling  up  of  the  fruit  within  the 
bin;  in  other  words,  to  secure  even  distribution  of 
fruit  therein.  If  the  barrier  boards  or  pieces  were 
arranged  at  an  inclination  transversely  of  the 
traveling  conveyor,  as  illustrated  by  appellee's 
Photo  Exhibit  No.  5,  there  could  not  be  accom- 
plished an  even  distribution  of  the  fruit  within  the 
fruit  receiving  bins,  for  the  sized  fruit  flowing  by 
gravity  from  the  discharge  outlet  of  the  sizer  would 
be  directed  to  one  point  relative  to  the  fruit  re- 
ceiving bin,  approximately  to  the  center  thereof, 
and  all  sized  fruit  would  discharge  into  the  bin  at 
one  point  and  cause  the  pyramiding  thereof,  in- 
stead of  evening  the  fruit  within  the  bin.  It  would 
be  a  needless  and  useless  arrangement,  as  it  would 
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cause  the  pyramiding  of  the  fruit  to  a  greater  ex- 
tent than  if  permitted  to  flow  directly  by  gravity 
cross-wise  of  the  conveyor  into  the  fruit  receiving 
bin. 


APPELLANTS'  MACHINE. 

In  order  that  the  Court  may  have  a  clear  under- 
standing of  the  machines  as  used  by  the  appellants, 
we  reproduce  herewith  cuts  illustrative  of  the  said 
machine,  one  of  which  illustrating  the  apparatus  as 
normally  used  without  the  employment  of  the  longi- 
tudinally disposed  barrier  pieces,  said  view  illus- 
trating the  gravity  flow  of  the  fruit  from  the  dis- 
charge outlets  of  the  sizer  transversely  of  the  end- 
less conveyor  and  into  the  fruit  receiving  bins.  In 
the  cuts  the  letter  A  designates  the  Parker  Modified 
type  of  sizer,  which  having  heretofore  been  con- 
sidered by  this  Court  in  connection  with  Appeal 
Case  2772,  the  opinion  being  reported  in  240  Fed. 
p.  703,  it  is  needless  to  describe  the  detail  construc- 
tion thereof,  it  sufficing  to  state  that  the  sizer  as 
disclosed  by  the  drawing  is  co-extensive  in  length 
with  the  supporting  table  or  frame  piece  B,  over 
which  travels  the  endless  conveyors  C  and  C\  and 
that  the  series  of  fruit  receiving  bins  D  are  ar- 
ranged alongside  of  and  co-extensive  with  the  frame 
IDiece  or  supporting  table  B.  The  fruit  as  sized 
escapes  from  the  sizer  through  the  discharge  out- 
lets E,  there  being  a  discharge  outlet  for  each  fruit 
receiving  bin.  As  the  fruit  leaves  any  given  dis- 
charge outlet,  it  flows  by  gravity  downwardly  trans- 
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versely  of  the  longitudinalh^  movable  conveyors  or 
carriers  and  drops  into  the  bin  adapted  for  the  re- 
ception of  such  sized  fruit,  the  arrows  indicating 
the  gravity  flow  travel  of  the  sized  fruit  from  the 
discharge  outlets  of  the  sizer  to  the  bins.  At  times, 
it  happens  where  there  is  an  excess  run  of  fruit 
through  one  or  more  of  the  discharge  outlets,  the 
tendency  is  for  such  excess  flow  of  fruit  to  cause  the 
fruit  to  pyramid  or  pile  up  at  one  side  or  one 
portion  of  the  fruit  receiving  bins  and  by  so  doing 
preventing  an  even  distribution  of  the  fruit  within 
the  bins.  Where  this  happens  and  two  or  more 
packers  are  situated  at  the  bin  or  bins,  the  work 
mainly  falls  to  one  packer  or  the  packer  working 
at  that  portion  of  the  bin  where  the  fruit  is  piled, 
requiring  that  the  hand  be  employed  for  working 
dov^Ti  the  fruit  and  scattering  the  same  evenly 
within  the  bin,  so  that  all  of  the  packers  or  operators 
may  work  to  advantage.  Where  this  occurs,  the 
operator  places  a  barrier  board  F,  within  the  longi- 
tudinal groove  E',  of  the  supporting  table  or  frame 
B  for  the  reception  thereof,  and  as  the  barrier  piece 
is  slideable  longitudinally  within  said  groove,  it  acts 
as  a  barrier  to  arrest  the  dowTiward  gravity  flow  of 
the  fruit  and  change  its  direction  of  discharge  to  a 
point  v^dthin  the  bin  desired  by  the  operator.  It 
is  apparent  from  an  inspection  of  Fig.  2  of  the 
dravdngs  that  such  is  the  sole  function  of  the  bar- 
rier piece,  its  only  use  being  to  change  the  point  of 
discharge  of  the  fruit  into  the  fruit  receiving  bin. 
Like  the  Camel-back  machines,  appellants'  Photo 
Exhibits  O  P  and  P',  the  transverse  partition 
pieces  O  of  the  fruit  bins,  are  longitudinally  ad- 
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justable  so  as  to  permit  of  the  bins  being  increased 
and  decreased  in  width  at  the  will  of  the  operator. 
It  may  be  stated,  that  appellants'  apparatus  is 
protected  by  United  States  Letters  Patent  No. 
1,145,079,  granted  under  date  of  April  6,  1915,  to 
George  D.  Parker,  for  an  IMPROVED  SIZING 
APPARATUS. 

To  hold  this  apparatus  to  be  an  infringement  of 
Claims  1,  2,  3,  5,  7,  8,  11,  14,  15  and  19,  as  set  forth 
in  the  Interlocutory  Decree  appealed  from,  it  is 
necessary, 

1.  To  find  that  the  longitudinal  traveling  con- 
veyors and  the  series  of  fruit  receiving  bins  have 
a  longitudinal  extension  greater  than  the  longitu- 
dinal extension  of  the  sizer,  or,  in  other  words,  that 
a  short  grader  be  employed  in  connection  with  the 
extended  traveling  conveyor  and  series  of  bins. 

2.  That  there  be  found  in  appellants'  machine, 
guiding  means  forming  chutes  to  direct  the  flow  of 
the  sized  fruit  transversely  of  the  longitudinal  trav- 
eling conveyor  to  deliver  the  same  into  bins  situated 
beyond  the  sizer. 

3.  That  the  longitudinal  adjustable  barrier  pieces 
at  times  employed  in  appellants'  machine  and  when 
so  employed  arranged  parallel  of  the  longitudinal 
traveling  conveyor,  constitute  chutes  for  directing 
the  sized  fruit  from  the  discharge  outlets  of  the 
sizer  to  the  fruit  receiving  bins. 

It  is  earnestly  submitted  that  the  appellants' 
machines  differ  from  the  appellee's  patented  ap- 
paratus in  the  following  respects: 
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1st.  The  fruit  receiving  bins  are  not  extended 
beyond  the  fruit  sizer  as  called  for,  illustrated  and 
described  in  the  Stebler  patent. 

2nd.  No  provision  is  pro\dded  for  in  appellants' 
machine  for  conveying  or  guiding  sized  fruit  from 
the  discharge  outlets  of  the  sizer  to  bins  situated 
beyond  the  said  sizer,  as  called  for  by  the  Stebler 
patent. 

3rd.  In  the  appellants'  machine  there  are  no 
chutes  disposed  diagonally  of  the  conveyor  which 
guide  the  fruit  discharging  from  the  discharge  out- 
lets of  the  sizer  to  bins  other  than  the  bins  for  the 
reception  of  such  sized  fruit,  as  provided  for  in  the 
Stebler  patent. 

4th.  In  the  appellants'  machine  there  are  no 
chutes  or  any  form  of  guiding  means  employed 
which  are  arranged  transversely  of  the  longitudin- 
ally movable  carrier. 

5th.  In  the  appellants'  machine  the  normal  work- 
ing thereof  is  mthout  the  emplo}Tiient  of  the 
longitudinally  adjustable  barriers  for  evening  the 
discharge  of  the  fruit  relative  to  the  fruit  receiving 
bins,  whereas,  in  the  Stebler  patented  machine  it  is 
essential  that  the  guide  chutes  be  employed  at  all 
times  in  connection  with  the  longitudinally  travel- 
ing conveyor  and  that  they  be  arranged  trans- 
versely of  the  said  conveyor. 

In  the  present  case  the  appellants'  machine  is, 
in  its  general  aspect  a  return  to  the  prior  art,  and 
differs  from  the  appellee's  patented  machine  in  the 
same  manner  and  to  the  same  extent  as  the  said 
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patented  machine  differs  from  the  machines  of  the 
l^rior  art,  for  in  appellants'  machine  the  short  sizer 
called  for  by  the  Stebler  patent  is  discarded  and  a 
long  sizer  of  the  prior  art  resorted  to,  which  is  co- 
extensive with  the  length  of  the  traveling  conveyor 
and  the  series  of  fruit  receiving  bins,  as  in  the  case 
of  the  Thomas  Strain  Patent  No.  775,015  (Record 
page  525-535).    The  guide  chutes  extended  from  the 
discharge  outlets  of  the  sizing  member  to  the  fruit 
receiving  bins  extended  a  distance  therefrom  called 
for  by  the  Stebler  patent,  have  been  dispensed  with, 
and  in  the  appellants'  machine  a  return  is  made  to 
the  utilization  of  a  longitudinally  movable  barrier 
for  controlling  the  discharge  of  the  fruit  from  the 
longitudinal   conveyor  relative  to  any  given  point 
within  the  fruit  bin  situated  for  the  reception  of 
such  sized  fruit,  the  same  being  a  return  to  the 
Thomas  Strain  patent  and  utilization  of  a  simpler 
type   of   longitudinally   adjustable  barrier   to   that 
shown  by  the  element  36-B  of  the  said  Strain  patent. 
The   difference   between   appellants'   longitudinally 
movable  barrier  and  the  longitudinally  movable  bar- 
rier 36-B  of  the  Thomas  Strain  patent,  residing  in 
provision  being  made  whereby  under  normal  work- 
ing of  the  apparatus  the  said  barrier  is  not  em- 
ployed ;  whereas,  in  the  device  of  the  Thomas  Strain 
patent  the  longitudinally  adjustable  barrier  36-B  is 
attached  to  and  forms  a  permanent  portion  of  the 
apparatus.     In  fact,   the   longitudinally   adjustable 
barrier  of  appellants'  machine  performs  a  function 
corresponding  to  that  of  the  longitudinally  adjustable 
member  36-B  of  the  Thomas  Strain  patent.  This  we 
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not  only  ascertain  from  a  reading  of  the  Thomas 
Strain  patent,  and  the  knowledge  of  the  operation  of 
the  barrier  member  of  appellants'  machine,  but  are  so 
told  by  the  testimony  of  Thomas  Strain,  Sr.  (Record 
p.  424) ;  by  the  testimony  of  witness  Ofstadt  (Record 
pages  385-386)  ;  by  the  testimony  of  witness  Thomaj? 
Strain,  Sr.  (Record  page  320)  ;  by  the  testimony  of 
witness  Milligen  (Record  page  305) ;  by  the  testi- 
mony of  witness  Brookhart  (Record  page  336) ;  and 
further  by  the  testimony  of  appellee's  expert  wit- 
ness. Knight,  which  testimony  is  as  follows: 

"Q.  (By  Mr.  Acker)  :  And  the  part  36  then 
serves  as  a  longitudinally  disposed  barrier  for 
arresting  the  transverse  movement  of  the  fruit 
as  it  flows  from  the  grading  rod  toward  the 
fruit  receiving  bin,  is  that  correct? 

"A.     Yes. 

"Q.  And  to  that  extent  it  serves  the  same 
purpose,  does  it  not,  as  the  barrier  employed 
in  the  defendants'  device  for  arresting  the  line 
of  travel  of  the  fruit  flowing  by  gravity  from 
the  sizing  member  towards  the  fruit  receiving 
bin? 

''A.     Yes. 

''Q.  Now,  what  purpose  does  the  part 
marked  36-B  in  the  device  of  the  Thomas  Strain 
patent  of  Defendants'  Exhibit  Number  3  serve? 

"A.  It  determines  the  particular  point  at 
which  the  fruit  will  be  deflected  from  the  de- 
pression in  the  conveyor  and  discharge  into  the 
bin. 

"Q.  That  member  36-B  is  longitudinally  ad- 
justable relative  to  the  longitudinal  traveling 
carrier  member,  is  it  not,  Mr.  Knight? 
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"A.     Yes. 

"Q.  And  what  is  the  purpose  or  what  func- 
tion is  performed  by  the  member  36-B  of  the 
said  Thomas  Strain  patent? 

"A.  The  purpose  or  function  of  this  is  to 
discharge  the  fruit  into  the  bin  at  a  given  point 
so  as  to  distribute  the  fruit  uniformly  through- 
out the  bin,  the  idea  being  that  if  the  fruit  is 
allowed  to  run  into  the  bin  from  the  grader  at 
different  points  along  the  bin  there  mil  not  be 
an  equal  distribution." 


EQUIVALENTS. 

After  the  hearing  in  the  lower  court,  request  was 
made  that  brief  be  filed  as  to  the  question  of 
Equivalency,  and  undoubtedly  the  court  must  have 
had  in  mind,  that  while  the  appellants'  machine  did 
not  contain  the  elements  called  for  by  the  Stebler 
patent  and  disclosed  by  the  drawings  thereof, 
the  elements  of  appellants'  machine  might  constitute 
an  equivalent  of  the  elements  of  the  Stebler  patented 
device. 

In  this  connection,  we  submit,  that  in  order 
to  find  that  the  appellants'  machines  have  em- 
bodied therein  an  element  or  elements  the  equiv- 
alent of  the  element  or  elements  called  for  by  the 
combinative  claims  of  the  appellee's  patent,  the 
testimony  must  show  that  the  devices  utilized  in  the 
appellants'  machines  were  at  the  time  of  the  inven- 
tion of  the  Letters  Patent  in  suit,  and  prior  thereto, 
known  equivalents  for  the  devices  claimed  to  have 
been  infringed,  for,  as  stated  by  the  Supreme  Court 
in  the  case  of  Gill  vs.  Wells,  89  U.  S.  1: 
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*' Repeated  decisions  of  this  Court  have  settled 
the  rule  in  such  cases  that  if  the  ingredient  sub- 
stituted by  the  defendant  for  the  one  left  out 
in  the  defendant's  machine  was  a  newly  dis- 
covered one,  or  even  an  old  one  performing  some 
new  function,  and  was  not  known  at  the  date  of 
the  plaintiff's  patent  as  a  proper  substitute  for 
the  ingredient  left  out,  the  charge  of  infringe- 
ment cannot  be  maintained."  Citing  Seymour 
vs.  Osborne,  11  Wall.  555;  Vance  vs.  Campbell, 
1  Black,  428;  Prouty  vs.  Ruggles,  16  Pet.  341. 

One  device  cannot  be  held  to  be  a  mechanical 
equivalent  of  another  device  unless  it  is  capable  of 
performing  the  same  function  in  substantially  the 
same  manner  and  for  the  same  purpose ;  or,  in  other 
words,  three  things  are  essential:  First,  there  must 
be  identity  of  results ;  second,  there  must  be  identity 
of  means ;  third,  there  must  be  identity  of  operation. 

American  Can  Co.  vs.  Hickmott  Asparagus 
Can  Co.,  137  Fed  86.  (Decision  by  Judge 
Morrow.) 

Even  if  the  machines  do  function  the  same,  such 
would  not  make  out  a  case  of  infringement,  and  by 
function,  as  here  expressed,  we  mean  the  common 
function  of  sizing  fruit  and  conveying  the  sized  fruit 
to  fruit  receiving  bins,  for  the  action  which  pro- 
duces such  result,  must  be  the  same  in  the  two  ma- 
chines. 

**0n  a  legal  construction  of  this  claim,  any- 
thing which  does  not  possess  this  function  of 

this  action,  no  matter  to  what  extent  in  other 
particulars  it  may  answer  its  cause,  it  does  not 
infringe. ' ' 
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Eppler  vs.  Campbell,  86  Fed.  143. 

"That  the  defendant's  meter,  and  the  meter 
of  the  Young  patent  may  effect  the  same  result, 
is  not  determinative  of  the  question  of  infringe- 
ment. ' ' 

Pittsburgh  vs.  Pittsburgh,  109  Fed.  644; 
Water-Meter  vs.  Desper,  101  U.  S.  332 ; 
Westinghouse  vs.  Brake  Co.,  170  U.  S.  537. 

' '  That  there  the  apparatus  has  the  capacity  of 
readjusting  the  position  of  the  packer  in  the 
well,  and  re-setting  it  above  or  below  its  original 
position,  is  not  conclusive  of  the  question  of  in- 
fringement. ' ' 

Masseth  vs.  Larkin,  119  Fed.  171. 

"As  this  is  not  the  only  way  in  which  the 
parts  may  be  attached,  it  was  incumbent  upon 
the  plaintiff  to  show  that  the  defendant  used 
castings  and  bottom  plates;  otherwise,  infringe- 
ment is  not  proved." 

Canada  vs.  Michigan  Mai.  Ir.  Co.,  124  Fed 
486. 

As  stated  by  this  Court: 

"It  must  be  remembered  that  the  patent  sued 
on  is  in  no  sense  a  pioneer  one,  but  a  mere 
improvement.  In  such  cases,  the  patentee  is 
limited  to  the  precise  devices  and  the  combina- 
tion shown  and  claimed  in  his  patent." 

Cumming  vs.  Baker,  144  Fed.  395. 

We  are  asking  in  the  present  case  for  the  applica- 
tion of  that  law  which  counsel  for  the  appellee 
herein  requested  the  lower  court  to  apply  against 
the  patented  structure  of  the  complainant  in  the 
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case  of  Wilson  vs.  Union  Tool  Co.,  A-4  and  B-62, 
and  as  upholding  the  claim  of  non-infringement  and 
the  non-application  of  the  doctrine  of  equivalency, 
counsel  for  complainant  in  said  case  not  only  cited 
to  the  Court  the  decisions  herein  cited  on  behalf  of 
these  appellants,  but  directed  attention  in  addition 
thereto  to  the  case  of  Seabury  vs.  Johnson,  76  Fed. 
456,  citing  the  claim  therein  in  issue,  which  read  as 
follows : 

"A  sulphur  candle  provided  with  a  sur- 
rounding band  of  metal  projecting  slightly 
above  the  upper  side  of  end  of  the  main  por- 
tion or  body  of  the  said  candle,  substantially 
as  described." 

Counsel  for  appellee  herein  urged  this  decision 
as  against  the  application  of  the  doctrine  of 
equivalency,  and  stated,  quoting  from  his  brief 
filed  in  said  case: 

"The  defendant's  device  was  similar,  except 
that,  instead  of  a  metal  band,  he  used  a  band 
made  of  paper  chemically  treated  so  as  to  be 
rendered  incombustible.  Complainant  claimed 
that  the  paper  when  so  prepared  became  an 
equivalent  for  the  metal  band  and  was  an  in- 
fringement. But  the  Court  held  that  while  the 
invention  might  have  warranted  the  patentee 
in  claiming  a  band  of  incombustible  material, 
he  had  not  done  so,  but  had  limited  his  claim 
to  a  metal  band." 

This  decision  applies  with  equal  force  to  the 
present  case.    See  further: 
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Brown  vs.  Stilwell  &  Bierce  Manufacturing 

Co.,  57  Fed.  731 ; 
Harris  vs.  Allen,  15  Fed.  106 ; 
Klein  vs.  Russell,  19  Wallace,  433; 
Smith  vs.  Putnam,  45  Fed.  245; 
Buffington  Iron  Bldg.  Co.  vs.  Eustic,  65  Fed. 

804; 
White  vs.  Dunbar,  119  U.  S.  47 ; 
Hardison  vs.  Brinkman,  155  Fed.  962. 

To  apply  the  doctrine  of  equivalency  in  this  case 
is  to  ignore  the  testimony  present  by  the  record 
herein  and  give  such  an  interpretation  to  the  claims 
of  the  patent  in  suit  as  to  disregard  the  changes 
which  patentee  Stebler  made  over  the  devices  of  the 
prior  art,  and  the  inventions  disclosed  by  the  patents 
of  the  prior  art,  and  more  particularly  by  the  patent 
granted  Thomas  Strain.  It  would  be  required  to 
make  the  claims  of  the  Stebler  patent,  embrace  the 
mode  of  operation  or  combination  of  parts  of  those 
prior  devices.  In  addition  to  the  citations  before 
given,  we  direct  attention  to  Howe  Machine  Co.  vs. 
National  Co.,  134  U.  S.  394;  McCarty  vs.  Railroad 
Co.,  160  U.  S.  116;  Railroad  Co.  vs.  Mellen,  104  U. 
S.  118;  Blades  vs.  Ram,  27  Fed.  97. 

''The  patentee  may  bring  the  defendants 
within  the  letter  of  his  claims,  but  if  the  latter 
has  so  changed  the  principle  of  the  device  that 
the  claims  of  the  patent,  literally  construed, 
have  ceased  to  represent  his  actual  invention, 
he  is  as  little  subject  to  be  adjudged  an  in- 
fringer as  one  who  has  violated  the  letter  of 
the   statute  has  to   be   convicted  when  he  has 
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done   nothing   in   conflict   with   its   spirit    and 
intent." 

AVestinghouse  vs.  Boyden  Co.,  170  U.  S.  568. 
Appellants'   device   in   general   construction   and 

mode  of  operation  conforms  to  the  invention  of  the 
prior  Thomas  Strain  Patent  775,015.  This  pat- 
ented device  is  not  an  anticipation  of  the  Stebler 
invention,  when  the  Stebler  invention  is  properly- 
construed,  and  the  machine  employed  by  the  appel- 
lants if  prior  in  point  of  time  to  the  Stebler  inven- 
tion would  constitute  no  closer  an  approach  to  the 
Stebler  patented  construction  than  the  Thomas 
Strain  Patent  775,015.  As  appellants'  machines 
would  not  anticipate  if  earlier,  they  cannot  infringe 
either  direct  or  as  an  equivalent. 

As  stated  by  this  Court  in  the  case  of  Riverside 
Heights  Orange  Growers'  Association  vs.  Stebler, 
240  Fed.  p.  709: 

"The  rule  applicable  to  the  question  thus 
presented  is  that  a  construction  which  would 
not  anticipate  cannot  infringe. 

*'Cook  V.  Sandusky  Tool  Co.  (U.  S.  Supreme 
Court)  28  L.  Ed.  124;  American  Tool  Co.  v. 
Streat,  85  Fed.  700,  706,  28  C.  C.  A.  18;  Cleve- 
land Co.  V.  Chicago  Co.,  135  Fed.  783,  68  C.  C. 
A.  485;  Grever  v.  United  States  Hoffman  Co., 
202  Fed.  923,  926,  121  C.  C.  A.  281." 

The  working  parts  of  the  appellants'  said  ma- 
chines do  not  produce  that  identity  of  results  which 
flow  from  the  use  of  the  appellee's  machine;  nor  is 
there  that  identity  of  means  between  the  members 
of  appellants'  machine  as  to  produce  the  results  of 
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the  appellee's  machine,  nor  is  there  that  identity  of 
operation  in  the  appellants'  machine  which  corre- 
sponds to  the  identity  of  operation  of  the  appellee's 
patented  distributing  system.  The  appellants  in 
the  use  of  their  machines  cannot  accomplish  that 
which  is  attained  by  the  use  of  the  appellee's  ma- 
chine, and  vice  versa,  the  appellee,  in  the  use  of  his 
machine,  cannot  accomplish  that  which  is  accom- 
plished by  the  use  of  the  appellant's  machine. 
Where  this  condition  exists,  the  doctrine  of  equiva- 
lents does  not  apply. 

That  our  construction  of  appellee 's  Letters  Patent 
is  the  only  just  and  reasonable  construction  that  can 
be  given  thereto,  is  obvious.  Actions  often  speak 
louder,  and  frequently  more  truthfully,  than  words. 
We  find  in  the  present  case  the  drawings  and  specifi- 
cation of  the  complainant  Stebler's  patent  for  the 
distributing  system  illustrates  and  describes  an  ap- 
paratus wherein  a  series  of  bins  are  projected  a 
long  distance  beyond  the  grader,  and  that  the  guid- 
ing means  are  so  arranged  that  the  fruit  is  guided 
from  its  passage  through  the  discharge  apertures 
directly  to  the  bins,  said  guiding  means  being  ar- 
ranged transverse  of  the  endless  carrier,  and  form- 
ing separated  chutes.  When  the  machines  are  built 
or  constructed  and  installed  on  behalf  of  appellee, 
and  by  the  appellee  under  his  Letters  Patent,  we 
find  the  installation  conforms  to  the  only  constructed 
device  which  is  illustrated  by  the  drawings  of  the 
Letters  Patent,  and  described  in  the  specification 
thereof,  and  we  have  before  us  no  evidence  disclos- 
ing   an    apparatus    manufactured    or    constructed 
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under  the  said  Stebler  distributing  patent,  wherein 
a  series  of  bins  was  not  extended  a  long  distance 
beyond  the  fruit  sizer  and  wherein  the  guiding 
means  for  the  sized  fruit  consisted  of  any  form  of 
device  other  than  that  illustrated  and  described 
in  said  Letters  Patent,  to-wit,  the  diagonally  dis- 
posed guides  pivoted  at  one  end  within  the  sphere 
of  the  discharge  outlets  and  continued  diagonally 
of  the  conveyor  to  the  receiving  bins  for  the  sized 
fruit.  We  find  that  the  appellant  users  have  not 
infringed  on  any  of  the  claims  of  the  Stebler  dis- 
tributor patent,  when  said  claims  are  construed  in 
the  light  of  the  prior  art  and  the  self-imposed 
limitations  placed  thereon  by  the  patentee  to  induce 
the  grant  of  the  Letters  Patent  therefor;  that  to 
place  a  construction  on  the  claims  of  the  Stebler  dis- 
tributing apparatus  other  than  the  construction 
which  we  have  placed  thereon,  is  to  render  the 
claims  void  as  being  readable  not  only  on  the  inven- 
tion disclosed  by  the  prior  Thomas  Strain  patent, 
but  on  the  devices  of  the  prior  art. 


BURDEN  OF  PROOF. 

There  has  been  no  testimony  presented  other  than 
the  incorrect  Photo  Exhibit  No.  5,  for  the  estab- 
lishment of  a  charge  of  infringement. 

Thus  a  hearing  on  the  charge  of  infringement, 
and  in  such  cases,  the  full  burden  of  proof  falls  on 
the  complainant. 

''The  burden  is  upon  the  plaintiff  to  estab- 
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lish  both  the  allegation  of  invention  and  that  of 
infringement. ' ' 

Mitchell  vs.  Tillghman,  86  U.  S.  287. 

"The  burden  of  proof  of  infringement  is 
upon  the  plaintiff." 

Price  vs.  Kelley,  154  U.  S.  669. 

**To  establish  infringement,  there  must  be  a 
preponderance  of  the  evidence  in  complainant's 
favor." 

Be'  Ne'  vs.  Jeantet,  129  IT.  S.  683. 

"The  burden  of  proof  rests  upon  the  com- 
plainant to  show  a  completed  act  of  infringe- 
ment." 

Gray  vs.  Grinberg,  159  Fed.  138. 

Appellee  Stebler  failed  to  respond  to  the  burden 
placed  on  him.  On  the  contrary,  as  heretofore 
pointed  out,  the  testimony  of  the  witnesses  in  the 
present  case  is  to  the  effect  that  in  the  appellants' 
machine  no  chutes  are  employed  for  directing  the 
fruit  from  the  grade  aperture  transversely  of  the 
endless  carrier  to  the  bins;  that  no  means  are  em- 
ployed whereby  the  sized  fruit  may  be  carried  or 
delivered  into  bins  located  beyond  the  fruit  grader; 
that  no  guide  means  are  necessary  in  connection 
with  the  delivery  of  the  sized  fruit  from  the  grade 
apertures  to  the  fruit  receiving  bins,  due  to  the  fact 
that  the  sized  fruit  moves  into  said  bins  by  gravity 
flow  from  the  discharge  apertures  of  the  sizer;  that 
the  longitudinally  movable  barriers  when  used  in 
appellants'  machines  are  only  employed  for  the  pur- 
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pose  of  maintaining  an  even  distribution  of  the  fruit 
relative  to  the  fruit  receiving  bins,  and  to  prevent 
the  pyramiding  of  the  fruit  which  otherwise  would 
occur  when  an  excess  flow  of  any  one  or  more  sizes 
takes  place.  These  facts  are  abundantly  proven  by 
the  witnesses.  There  is  no  testimony  produced  on 
behalf  of  appellee  illustrating  the  operation  of  the 
machines  when  in  use  by  the  appellants.  The  only 
evidence  before  the  Court  as  to  infringement  is  the 
Photo  Exhibits  of  the  apparatus  taken  before  the 
same  were  completed  by  the  manufacturer  thereof 
and  installed  for  operation.  The  witnesses  positively 
deny  that  the  longitudinally  movable  barriers  of  the 
appellants'  machine  were  ever  arranged  in  the  man- 
ner in  which  they  were  deliberately  placed  by  ap- 
pellee for  the  purpose  of  making  photographs  to  be 
used  as  exhibits  and  which  do  appear  as  Complain- 
ants' Photo  Exhibits  4,  5,  6,  7,  8  (Record  pages 
536-544). 


CONCLUSION. 

It  is  not  our  contention  that  Claims  1,  2,  3,  4,  5, 
6,  7,  8,  11,  14,  15  and  19  are  anticipated  by  the  de- 
vices of  the  prior  art  when  the  said  claims  are 
properly  construed,  but  we  do  most  earnestly  con- 
tend that  if  the  interpretation  urged  for  these  claims 
by  the  appellee  is  to  be  given  thereto,  then  the 
claims  are  anticipated  by  the  devices  of  the  prior 
art,  and  more  particularly  so  by  the  invention  of  the 
Thomas  Strain  Patent  No.  775,015,  of  Nov.  25,  1904. 
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Under  the  interpretation  which  has  been  given  to 
these  claims,  we  respectfully  submit: 

1.  That  our  Assignment  of  Errors  1  and  2  are 
well  taken  and  should  be  allowed. 

2.  That  our  Assignment  of  Errors  3,  4,  5,  6  and  7 
are  well  taken  and  should  be  allowed. 

3.  That  our  Assignment  of  Errors  number  8  is 
well  taken  and  should  be  allowed. 

4.  And  that  our  Assignment  of  Errors  9  and  10 
are  well  taken  and  should  be  allowed. 

Respectfully  submitted, 

NICHOLAS  A.  ACKER, 
Solicitor  and  Counsel  for  Appellants. 
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Porterville  Citrus  Association, 

Appellant, 
vs. 

Fred  Stabler, 

Appellet. 


APPELLEE'S  BRIEF. 

This  case  comes  before  this  court  on  an  appeal  by  the 
Porterville  Citrus  Association,  defendant  in  the  trial 
court,  from  a  final  decree  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  CaHfornia, 
Northern  Division. 

Appellee  was  complainant  in  the  trial  court  and 
appellant  the  defendant,  and  for  convenience  the  parties 
will  be  so  referred  to  herein. 

On  November,  191 5,  complainant  filed  his  Bill  in 
Equity  to  enjoin  the  use  by  defendant  of  certain  orange 
grading  and  distributing  apparatus  then  being  installed 
for  defendant  by  George  D.  Parker  of  Riverside,  Cali- 
fornia.    Mr.  Parker  assumed  the  control  and  expense 
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of  defending  the  suit  and  is  the  actual,  although  not  the 
nominal,  defendant. 

At  the  time  of  filing  the  bill  complainant  moved  for  a^ 
preliminary  injunction. 

Defendant,  through  Mr.  Parker's  attorney,  and  at 
Mr.  Parker's  cost  and  expense,  answered.  When  the 
motion  for  preliminary  injunction  came  on  for  hearing 
His  Honor,  Judge  Oscar  A.  Trippet,  expressed  a 
desire  to  personally  inspect  the  infringing  machines  in 
operation.  For  this  purpose  His  Honor  in  the  last 
week  of  December,  191 5,  in  the  presence  of  counsel 
for  both  parties,  at  Porterville,  Cal.,  inspected  the 
machines  involved  and  observed  the  operation  thereof 
in  actual  use.  At  the  same  time  His  Honor  also  in- 
spected the  machines  involved  in  the  companion  case, 
appeal  2961  in  this  court,  wherein  the  same  patents 
are  involved. 

Judge  Trippett  then  offered  to  set  these  cases  for 
trial  at  Los  Angeles  during  the  first  week  in  January, 
1916,  stating  that  he  could  try  the  same  on  the  merits 
as  readily  as  on  motion  for  temporary  injunction.  As 
these  cases  were  Northern  Division  cases  they  could 
not  be  transferred  to  Los  Angeles  without  the  consent 
of  the  parties,  and  at  that  time  defendants  objected 
to  such  transfer.  Trial  at  the  May,  19 16,  term  of 
court  in  Fresno  was  continued  to  suit  the  convenience 
of  the  judge  and  upon  defendant's  request.  At  that 
time  the  parties  stipulated  the  transfer  to  Los  Angeles 
for  trial. 

In  July,  1916,  the  cases  were  tried  in  open  court, 
all  the  evidence  being  educed  in  open  court,   except 
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certain  depositions  taken  in  Florida  and  in  Hanford, 
Cal.,  by  defendant,  and  except  the  two  actual  inspec- 
tions of  the  machines  in  actual  use.  It  is  to  be  particu- 
larly noted  that  after  hearing  all  the  oral  evidence 
the  court  again  inspected  similar  machines  which  had 
been  installed  at  a  packing  house  near  Tustin,  Orange 
county,  Cal ,  by  Mr.  Parker,  and  which  were  conceded 
to  be  substantially  the  same  as  the  Porterville  and 
Mid-California  installations  by  Mr.  Parker.  As  Mr. 
Parker  was  defending  these  suits  the  trial  actually  was 
converted  into  testing  the  infringement  by  Mr.  Parker. 

Both  at  the  time  of  the  Porterville  inspection  by  the 
court  and  of  the  Orange  county  inspection  of  the  de- 
fendant's machines  in  use.  His  Honor  also  inspected 
the  Stebler  machines  in  use. 

It  is  therefore  seen  that  both  before  starting  the  trial 
of  these  cases  and  after  hearing  all  the  oral  evidence 
the  court  had  before  it,  as  a  part  of  the  proofs  con- 
sidered and  to  be  considered  by  it,  the  actual  machines 
as  they  were  being  actually  used.  Both  those  of 
complainant  and  defendant.  The  trial  judge  had  an 
unusual  opportunity  to  ascertain  the  truth  or  falsity 
of  the  various  contentions  of  the  parties.  It  will  not 
be  denied  that  upon  both  such  occasions  His  Honor 
requested  the  respective  attorneys  to  point  out  on  the 
machines  in  operation  the  various  parts  and  their 
adjustments  and  interrelations  and  state  to  him  their 
respective  contentions.  Judge  Trippet,  therefore,  had 
unusual  opportunities  for  correctly  ascertaining  and 
judging  the  mechanics  of  the  machines  and  testing  the 
correctness  and  weight  of  the  issues  raised.     He  heard 
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the  testimony  of  the  witnesses,  observed  their  de- 
meanor on  the  stand,  and  then  saw  the  actual  machines 
in  actual  use.  No  greater  opportunity  could  be  afforded 
a  trier  of  fact.  Under  these  circumstances  his  conclu- 
sions must  be  entitled  to  even  greater  zveight  than 
usual. 

As  said  by  this  court  in  Central  California  Canneries 

Company  v.  Dunkley  Company  (Case  No.  2915,  opinion 

filed  October  i,  1917) : 

*'The  rule  of  law  applicable  to  the  evidence  in 
this  case  was  stated  by  the  Supreme  Court  in 
Adamson  v.  Gilland,  242  U.  S.  350,  353,  where 
the  court  says :  'Considering  that  a  patent  has  been 
granted  to  the  plaintiff  the  case  is  preeminently 
one  for  the  application  of  the  practical  rule  that 
so  far  as  the  finding  of  the  master  or  judge  who 
saw  the  witnesses  ''depends  upon  conflicting  testi- 
mony or  upon  the  credibility  of  witnesses,  or  so 
far  as  there  is  any  testimony  consistent  with  the 
finding,  it  must  be  treated  as  unassailable."  Davis 
V.  Schwartz,  155  U.  S.  631,  636.'" 

No  rule  of  law  is  better  settled  than  that  where  a 
party  appeals  from  a  decision  against  him  and  seeks 
to  review  the  findings  of  fact  of  a  jury  or  court  he 
must  present  to  the  appellate  court  all  the  evidence  upon 
which  such  finding  was  based.  The  fact  that  after 
hearing  all  the  oral  evidence  the  trial  judge  visited 
the  machines  in  controversy,  and  inspected  them  in 
actual  use  in  view  of  the  oral  evidence  and  the  issues 
raised,  must  place  a  burden  upon  the  appellant  to  place 
before  this  court  an  equal  opportunity  for  judging 
the  facts,  if  he  is  to  seek  a  review  of  such  findings  of 
fact.     It  is  clear  that  His  Honor,  Judge  Trippet,  did 
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not  adjudge  the   issues  of  this  case  solely  upon  the 
transcript  of  record  filed  in  this  court. 

Defendant's  assignments  of  error  [Transcript,  page 
825]  are  ten  in  number  and  illustrate  the  lack  of  care 
with  which  defendant  has  proceeded,  both  in  perfect- 
ing its  appeal  herein  and  in  briefing  the  same.  It 
will  be  noted  that  the  sixth  assignment  of  error  is 
addressed  to  alleged  error  in  the  decree  "in  holding 
the  defendant  Porterville  Citrus  Association  to  be 
liable  for  and  directing  the  complainant  Fred  Stebler 
to  recover  of  and  from  it,  the  profits,  gains  and  ad- 
vantages," etc.  Reference  to  the  decree  [Transcript, 
pages  28-31]  shows  clearly  that  no  accounting  was 
awarded  and  that  the  only  relief  decreed  was  the  in- 
junction and  the  incidental  judgment  for  costs  and 
disbursements.  This  carelessness  on  the  part  of  de- 
fendant is  also  reiterated  by  its  eighth  assignment 
of  error,  referring  to  the  Robert  Strain  reissue  patent 
number  12,297  ^^id  the  decree  of  infringement  thereof. 
It  is  to  be  noted  that  this  latter  assignment  of  error 
does  not  challenge  the  decree  that  said  reissued  letters 
patent  are  valid.  The  defendant  is  in  no  position  to 
assert  this  eighth  assignment  of  error.  While  the  record 
will  make  plain  the  fact  that  the  only  issue  ever 
raised  as  to  infringement  of  these  reissued  letters 
patent  was  in  reference  to  the  adjustable  brackets  in 
which  the  grading  rollers  of  defendant's  machines 
were  mounted,  it  is  to  be  particularly  noted  that  de- 
fendant's contention,  supported  by  the  testimony  of  the 
witnesses  called  by  the  defendant,  was  that  such  adjust- 
ment was   provided   in  such   brackets   solely   for   the 


—  8- 

initial  installation  of  the  machines  and  was  never 
either  intended  for  or  used  as  a  means  for  adjusting 
the  sizing-openings  or  grade-openings  of  the  grader 
element  or  machine.  For  this  reason,  after  the  testi- 
mony had  been  closed  and  during  the  final  argument, 
when  this  portion  of  the  case  was  under  discussion 
the  following  stipulation  was  made  by  defendants  (the 
quotation  is  from  the  transcript  of  the  arguments 
before  the  trial  court  and  is  the  portion  read  to  Your 
Honors  by  appellee's  counsel  at  the  argument  of  this" 
appeal) : 

"The  Court :  Well,  now  all  the  evidence  here  is  that 
they  did  not  intend  to  adjust  it.  They  usually  testi- 
fied they  never  have  adjusted  and  never  expect  to. 

Mr.  Lyon:  Then  the  answer  to  that  is,  insofar  as 
an  injunction  against  them  doing  it,  it  will  not  injure 
them.  The  court  can  readily  see  they  are  capable  of 
being  so  used — 

The  Court:  So  far  as  the  injunction  against  their 
changing  that,  using  it  for  the  adjustment,  the  defense 
has  consented  that  the  injunction  be  issued. 

Mr.  Acker:     I  consented  to  that  at  Porterville. 

Mr.  Lyon:  That  is  all  there  is  as  to  that  in  this 
case. 

The  Court :  But  I  thought  you  were  contending  that 
they  had  to  remove  that  possibility. 

Mr.  Lyon:  Well,  I  don't  care  whether  they  remove 
it  or  not." 

The  decree  does  not  require  the  removal  of  the 
adjusting  means  from  the  roller-supporting  brackets. 
It  grants  no  accounting  of  profits  or  damages  on  ac- 
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count  of  such  infringement.  It  simply  follows  the 
stipulation  of  defendant  and  enjoins  that  use  of  such 
adjustment,  which  defendant  contended  was  never 
either  used  or  intended  for  use.  It  is : 
"and  from  at  any  time  whatsoever  in  any  manner  mak- 
ing use  of  those  certain  adjustable  means  whereby  the 
roller  sections  may  be  adjusted  toward  or  away  from 
the  grading  belt;  and  from  maintaining  in  any  of 
said  machines  the  slotted  brackets  by  means  of  which 
the  roller  sections  are  supported  unless  the  slots  of 
such  brackets  are  permanently  sealed  by  some  sub- 
stance such  as  babbit  metal  permanently  fixing  said 
brackets  and  rollers  against  adjustment."  [Transcript 
Record,  page  31.] 

This  was  the  stipulation  of  defendant.  A  copy  of 
the  decree  as  proposed  was  served  upon  defendant's 
counsel  before  it  was  presented  to  the  court  for  sign- 
ing, and  notice  of  the  time  when  it  would  be  presented 
was  given.  This  was  admitted  by  defendant's  counsel 
at  the  oral  argument  in  this  court. 

It  is  submitted  that  defendant  is  bound  by  its  stipu- 
lation. It  is  further  submitted  that  if  this  decree  was 
not  in  accord  with  the  opinion  of  the  lower  court,  or 
of  its  minute  order,  it  would  have  been  corrected  upon 
its  having  been  brought  to  the  attention  of  the  court  or 
of  complainant's  counsel.  Neither  complainant  nor 
defendant  have  any  real  interest  in  this  question  thus 
covered  by  this  assignment  of  error.  Whether  this 
portion  of  the  injunction  is  retained  or  abrogated  is 
immaterial  to  complainant, — as  it  is  to  defendant.  But 
it  is  submitted  that  in  good  faith  it  should  be  left  to 
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the  trial  court  to  change,  if  it  is  to  be  now  altered. 
It  was  clearly  upon  defendant's  consent  that  it  was 
granted. 

In  this  connection  complainant  wishes  to  supplement 
what  defendant's  counsel  has  stated  at  the  argument: 
That  neither  complainant  nor  defendant  ever  knew  of 
or  saw  the  minute  order  of  August  i,  191 6  [Transcript 
Record,  page  27]  until  after  the  entry  of  the  decree. 
Complainant  never  saw  it  or  heard  of  it  until  it  ap- 
peared in  a  printed  copy  of  the  transcript  of  record  on 
appeal.  Defendant's  counsel  was  present  at  the  taxa- 
tion of  costs  in  this  case  and  did  not  then  raise  any 
question  of  the  decree  being  in  accord  with  defendant's 
stipulation  and  the  opinion  of  the  court.  His  Honor, 
Judge  Trippet,  decided  the  case  orally,  and  from  his 
oral  remarks  the  decree  was  prepared. 

As  a  change  of  the  decree  in  this  respect  would  not 
affect  the  substantial  interests  of  either  of  the  parties 
and  the  defendant  is  now  seeking  to  be  relieved  of  its 
stipulation  upon  which  the  court  acted,  it  is  submitted 
that  in  any  event  it  would  be  unjust  to  adjudge  any 
costs  on  this  appeal  on  account  of  this  matter.  On 
the  contrary,  as  defendant  is  at  fault,  it  should  not 
complain. 

Defendant  admits  it  never  called  this  matter  to  the 
attention  of  the  District  Court  or  even  requested  any 
modification  of  the  decree  in  this  respect.  The  District 
Court  and  complainant  acted  upon  defendant's  repeated 
concession  and  stipulation.  Was  it  error  for  the  Dis- 
trict Court  to  enjoin  defendant  from  using  this  adjust- 
ment when  defendant  consented  and  stipulated  it  be 
so  enjoined? 
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The  substantial  controversy  in  this  case  arises  out 
of  the  Stebler  patent  number  943,799,  granted  De- 
cember 21,  1909,  to  complainant  for  his  invention. 
As  we  shall  specifically  point  out  hereinafter,  defend- 
ant's conception  of  this  invention  and  his  counsel's 
interpretation  both  of  the  invention  and  of  the  Stebler 
patent  are  entirely  erroneous  and  based  upon  an  erron- 
eous hypothesis. 

In  the  first  place  defendant's  assumption  that  Mr. 
Stebler's  invention  was  limited  to  the  use  of  "a  short 
grader,"  or  that  his  invention  resided  solely  in  the  em- 
ployment of  a  short  grader  and  a  distributing  system 
in  connection  therewith^  does  violence  not  only  to  the 
spirit  of  the  Stebler  invention  but  also  to  the  plain 
terms  of  the  Stebler  patent.  Defendant  is  also  in 
error  in  stating  that  the  Robert  Strain  grader  was 
only  made  in  not  to  exceed  fifteen  feet  lengths.  Mr. 
Stebler,  even  prior  to  the  invention  of  the  subject 
matter  of  the  patent  in  suit,  has  manufactured  and 
installed  these  graders  in  lengths  varying  from  twenty 
to  thirty-two  feet.  All  of  these  facts  were  before 
this  court  in  the  case  of  Stebler  v.  Riverside  Heights 
Orange  Growers  Association,  Appeal  No.  2232  (205 
Fed.  735). 

The  specification  of  the  Stebler  patent  states  a 
number  of  objects  of  the  invention,  and,  after  enumer- 
ating several  of  these  says:  "Further  objects  and  ends 
to  be  attained  will  be  apparent  from  the  construction 
and  operation  of  my  distributing  apparatus  as  herein- 
after described  and  shown  in  the  drawings,"  etc.  [Tran- 
script Record,  page  519,  lines  5-12,  column  i.]     This 
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statement  shows  conclusively  that  Mr.  Stebler  did  tiot 
intend  to  limit  himself  solely  to  the  objects  or  to  the 
advantages  which  he  had  theretofore  pointed  out,  but 
recognized  that  others  inhered  in  any  embodiment  of 
his  invention. 

While  it  is  true  that  Mr.  Stebler  says  that  one 
object  or  advantage  of  his  invention  was  to  enable  the 
use  of  a  short  sizer  or  grader  and  still  deliver  the 
separated  or  sized  fruits  in  bins  of  such  width  as  to 
provide  easy  access  thereto  for  the  packers,  yet  this 
is  stated  to  be  only  one  object  or  "another  object" 
of  his  invention.  Mr.  Stebler  does  not  state  that  his 
invention  is  limited  thereto.  In  introducing  the  subject 
of  his  invention  he  says: 

"This  invention  relates  to  means  for  carrying  or 
distributing  fruit,  and  is  more  particularly  designed 
for  use  in  connection  with  a  fruit  sizer  or  grader,  and 
has  for  its  general  object  the  provision  of  simple  and 
efficient  means  whereby  the  several  grades  or  sizes 
of  fruits,  such,  for  example,  as  oranges,  may  be  con-' 
ducted  to  wide  bins  suitably  placed  along  the  floor 
of  a  packing  house  so  as  to  provide  sufficient  room 
at  the  sides  of  the  bins  for  the  fruit  packers  to  work." 
[Transcript  Record,  page  518,  lines  8-18.] 

Another  factor  which  he  had  in  mind  is  thus  set 
forth  by  Mr.  Stebler : 

"In  packing  fruit,  such,  for  instance,  as  oranges,  it 
is  very  desirable  to  have  the  sized  or  graded  fruit 
delivered  in  wide  bins,  so  that  two  or  more  packers 
may  work  at  the  side  of  each  bin,  as  it  has  been  found 
that  where  fruit  is  being  separated  or  graded  it  is 
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liable  to  run  mainly  to  tzvo  or  three  different  sizes. 
It  is  much  desired,  therefore,  to  use  wide  bins  which 
will  enable  two,  or  even  more,  packers  to  work  at 
the  side  of  a  given  bin  in  wrapping  the  fruit  in  papers 
and  packing  the  same  in  the  boxes."     [Lines  26-37.] 

After  these  general  statements  of  the  objects  of  the 
invention  we  find  Mr.  Stebler,  in  his  specification, 
states  in  what  in  general  his  invention  consist.  While 
in  lines  55-57  Mr.  Stebler  refers  to  the  ''California 
grader"  as  an  example  of  a  grader  which  may  be  used; 
he  distinctly  says  it  is  an  example,  and  instead  of 
limiting  himself  thereto  or  to  any  short  or  any  sizer 
or  length  of  grader  specifically  says  "or  any  other  suit- 
able grader."  [Line  58.]  The  patent  statute  requires 
an  inventor  shall  embody  in  his  application  for  patent 
certain  things.  It  does  not  require  or  permit  him 
to  describe  or  illustrate  all  the  forms  in  which  his  in- 
vention may  be  used  or  embodied,  but  does  require  him 
to  give  to  the  public  the  best  form  he  then  knows  of. 
Section  4888  of  the  Revised  Statutes  requires : 

"In  the  case  of  a  machine  he  shall  explain 
the  principle  thereof  and  the  best  mode  in  which 
he  has  contemplated  applying  that  principle.  *  *  *" 

According  to  said  section,  an  inventor  is  only 
required  to  describe  in  his  application  for  a  patent, 
the  "best  mode"  of  embodying  his  idea  of  means  in 
concrete  form. 

The  patent  office  rules  are  to  the  same  effect  and  the 
patent  office  does  not  require  and  does  not  permit  an 
applicant  for  a  patent  to  show,  in  his  application,  every 
possible  form  in  which  his  invention  can  be  embodied. 
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An  inventor  need  only  show  in  his  patent  his  pre- 
ferred form  of  embodiment  of  his  invention.  When 
he  has  done  that,  he  is  entitled  to  claim  his  actual 
invention  in  whatever  form  it  can  be  embodied. 

Complying  with  this  requirement  of  the  statute," 
Mr.  Stebler  referred  to  the  best  forms  of  grader  ele- 
ments then  known  to  him,  i.  e.,  the  ''California"  or  Ish 
grader  and  the  Robert  Strain  grader  [Transcript 
Record,  page  519,  lines  48-55],  and  he  described  the 
best  mode  of  embodiment  of  his  invention  to  secure 
its  fullest  advantages.  He  showed  that  with  his  in- 
vention a  very  great  longitudinal  extension  of  the  bin 
space  could,  if  desired,  be  provided  and  utilized.  It  is 
clear,  however,  that  he  did  not  limit  his  statement  of 
his  invention  to  the  particular  form  which  he  showed 
or  described.  His  "specification"  clearly  discloses  that 
he  had  more  than  one  object  in  view  and  that  he 
considered  that  more  than  one  embodiment  of  his 
invention  could  be  made.  This  is  clear  from  the 
following  portions  of  his  patent  specification: 

"With  these  and  such  other  objects  in  view  as  shall 
appear  from  the  hereinafter  contained  description  of 
the  apparatus  and  its  operation,  the  invention  consists 
in  the  provision,  in  connection  with  a  fruit  sizer  or 
grader  such,  for  example,  as  the  "California  grader" 
of  Letters  Patent  of  the  United  States  to  James  Ish 
No.  458,422,  dated  August  25,  1891,  or  any  other 
suitable  grader,  of  a  horizontally  traveling  conveyer 
so  arranged  that  the  conveyer  is  tilted  sidewise  so  as 
to  extend  slightly  downward  from  the  side  of  the 
grading  or  sizing  machine,   and  in  the  provision,  in 
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connection  with  such  conveyer,  of  guiding  means 
arranged  along  the  conveyer  and  in  suitable  relation 
to  the  several  grading  discharges  of  the  separating 
means  as  to  form  ways  through  which  the  separated 
fruit  is  carried  by  said  conveyer  and  thereby  delivered 
to  suitable  bins  arranged  below  and  along  such  con- 
veyer. 

"The  invention  consist  further  in  the  provision  of 
means  whereby  such  guiding  means  may  be  adjusted 
to  deliver  the  given  grade  or  size  of  fruit,  either  to 
any  particular  portion  of  the  bin  or  to  any  one  of 
several  successive  bins,  so  that  in  case  the  fruit  being 
sized  or  graded  runs  very  heavily  of  a  given  size  or 
grade,  such  fruit  may  be  delivered  into  a  series  of 
bins,  thus  enabling  a  large  number  of  packers  to  have 
ready  access  to  that  size  or  grade  of  fruit  and  handle 
the  fruit  and  pack  the  same  as  rapidly  as  graded  or 
sized. 

"A  further  object  of  the  invention  is  to  provide 
in  connection  with  such  fruit  grader  or  sizer,  and 
such  conveyer  and  guiding  means,  removable  and 
adjustable  partitions  in  the  bins  so  that  the  width 
thereof  may  be  varied  to  suit  the  requirements. 

"B3,'  thus  providing  bins  zvhose  longitudinal  extension 
may  he  adjusted  with  respect  to  the  longitudinal  exten- 
sion of  the  conveyor  of  the  distributing  apparatus,  it  is 
possible  to  provide  the  necessary  bin  room  for  all  of  the 
different  sizes  or  grades  of  the  fruit  regardless  of  the 
run  of  the  fruit.  In  packing  oranges  it  is  often  found 
that  the  run  of  the  fruit  is  particularly  heavy  to  one 
or  two  given  grades  or  sizes  and  it  is  essential  in  prac- 
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tical  use  to  be  able  to  provide  sufficient  bin  room  for 
the  sizes  or  grades  of  which  there  are  the  greatest 
number  of  oranges  in  a  given  run.  This  has  been  found 
to  be  one  of  the  great  difficulties  which  have  heretofore 
existed  ivith  all  apparatus  where  machinery  has  been 
used  in  sizing  or  grading  oranges,  and  it  is  one  of  the 
important  objects  of  this  invention  to  provide  means 
which  will  accomplish  this  result  without  interfering 
with  the  grading  or  sizing  and  at  the  same  time  permit 
the  compact  installation  of  the  machinery  and  the 
ready  access  to  the  bin  room  by  the  packers. 

"Further  objects  and  ends  to  be  attained  will  be 
apparent  from  the  construction  and  operation  of  my 
distributing  apparatus  as  hereinafter  described  and 
shown  in  the  drawings,  wherein  I  have  shown  one 
embodiment  of  the  invention,  it  being  apparent  that 
many  modifications  may  be  made  without  departing 
from  the  spirit  or  scope  of  the  invention." 

Complainant  submits  that  there  is  nothing  in  the 
Stebler  specification  which  shows  an  intention  on  the 
part  of  Mr.  Stebler  to  limit  his  invention  to  the  em- 
ployment of  a  short  grader  or  sizer  or  a  grader  or  sizer 
of  any  specific  construction.  In  this  connection  the 
decision  of  this  court  in  Kings  County  Raisin  &  Fruit 
Co.  V.  U.  S.  Consolidated  Raisin  Company,  182  Fed. 
59,  63,  is  directly  in  point.    This  court  says: 

"It  does  not  necessarily  follow,  from  the  fact 
that  the  claim  describes  a  specific  form  of  con- 
struction, that  the  inventor  shall  be  limited  to  that 
form.  All  depends  on  his  expressed  intention, 
and  the  scope  of  the  actual  invention  which  he 
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has  made.  If  his  improvement  is  but  a  narrow 
one,  or  if  he  has  used  language  such  as  clearly  to 
show  his  intention  to  limit  his  invention  to  a 
particular  form  described,  then  he  is  held  to  the 
language  of  his  claim,  and  limited  to  that  specific 
form.  But  if  his  is  a  pioneer  invention,  or  one 
of  such  merit  as  to  be  entitled  to  a  Hberal  con- 
struction, the  claim  will  not  be  thus  limited, 
even  if  couched  in  specific  language,  unless  the 
inventor  has  also  shown  his  positive  intention 
to  relinquish  to  the  publis  all  other  forms  in 
which  his  invention  might  be  embodied. 

''Not  only  is  there  nothing  in  the  specifications 
or  claims  to  indicate  that  Petitt  intended  to 
limit  his  claims  to  the  precise  form  described, 
but  the  contrary  is  indicated  by  the  terms  of 
claim  1 8,  and  by  the  language  of  the  specifications, 
in  which  it  is  stated  that:  'Various  modifications 
might  be  made  in  the  construction  shown  in  the 
drawings  and  above  particularly  described,  within 
the  purview  of  my  invention.'  " 

From  the  foregoing  statements  of  the  Stebler  patent 
specification  complainant  submits  that  it  is  clear  that 
Mr.  Stebler  distinctly  recognized  and  asserted  that  one 
of  the  important  objects  of  his  invention  was  to  pro- 
vide means  whereby  the  bin-space  for  a  given  grade 
or  size  of  fruit  might  be  adjusted  to  suit  the  run  of 
the  fruit  and  the  guiding  or  delivery  means  also  cor- 
respondingly adjusted  to  affect  the  delivery  of  the  given 
size  or  grade  of  fruit  to  such  enlarged  bin.  That 
this  feature  was  entirely  separate  and  distinct  from 
any  question  of  the  relative  lengths  of  the  grader  or 
sizer  and  of  the  bin  space.     That  this  feature  of  tlie 
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Stebler  invention  had  to  do  solely  with  mutual  adjust- 
ment of  the  bin  and  of  the  delivery  of  the  fruit  to  the 
bin  for  a  given  size  when  the  run  of  the  fruit  was 
heavy  to  that  size.  That  it  had  to  do  with  so  accommo- 
dating the  apparatus  to  the  demands  of  the  run  of  the 
fruit  that  where  "the  run  of  the  fruit  is  particularly 
heavy  to  one  or  two  given  grades  or  sizes"  the  width 
of  the  bin  spaces  of  those  sizes  may  be  altered  or 
adjusted  by  the  operator  and  the  delivery  means  may 
also  be  correspondingly  adjusted  to  deliver  the  fruit 
to  such  altered  or  adjusted  bin  space.  It  is,  of  course, 
obvious  that  if  the  run  of  the  fruit  is  particularly 
heavy  to  one  or  two  sizes  of  fruit,  then  the  corre- 
sponding requirement  for  bin  space  for  other  sizes 
will  be  lessened  and  the  bin  spaces  therefor  can  be 
altered  by  adjustment  so  as  to  cut  off  the  unnecessary 
space  from  such  bins  and  make  it  available  for  the 
"particularly  heavy"  sizes.  This  is  in  reaUty  the  main 
and  most  important  purpose  of  the  Stebler  invention 
and  it  is  the  very  portion  of  the  Stebler  invention 
which  has  been  appropriated  by  the  defendant's  ma- 
chines. 

In  passing,  permit  complainant  to  call  the  particular 
attention  of  the  court  to  the  fact  that  instead  of  Mr. 
Stebler  limiting  the  statement  of  his  invention  during 
the  prosecution  of  his  application  in  the  patent  office, 
Mr.  Stebler  insisted  upon  the  novelty,  patentability,  and 
importance  of  this  very  feature.  Instead  of  being 
estopped  to  claim  it,  the  record  shows  conclusively  that 
he  never  conceded  that  it  was  not  novel  or  patentable, 
nor  did  he  accede  to  any  rejection  of  any  claim  of  this 


-19— 

feature.  On  the  contrary  this  portion  of  the  specifi- 
cation thus  most  clearly  setting  forth  this  object  of  the 
Stebler  invention  and  insisting  upon  the  allowance  of 
the  claims  thereon,  was  inserted  by  the  amendment  of 
March  30,  1909  [Paper  No.  7,  Transcript  of  Record, 
page  609,  see  particularly  first  paragraph  of  page  610.] 
It  is  to  be  noted  in  this  connection  that  after  this  inser- 
tion was  made  to  the  specification  applicant  Stebler 
made  no  changes  zuhatever  in  his  claims.  He  did  not 
amend  any  of  them  thereafter.  Instead  of  acquiescing 
in  any  rejection  of  the  examiner,  he  appealed  to  the 
Board  of  Examiners-in-Chief  and  secured  the  allowance 
and  grant  of  every  claim  he  made  at  the  time  of  the 
insertion  of  this  matter  into  his  application  for  patent. 
There  clearly  cannot  be  any  estoppel  against  the  very 
construction  of  the  claims  for  which  Mr.  Stebler  was 
contending  in  the  patent  office,  and  which  claims  were 
allowed  and  granted  without  subsequent  amendment. 
Not  only  was  this  insertion  made  in  the  ''specification" 
of  Mr.  Stebler's  application,  but  the  record  shows  that 
particular  insistence  was  made  upon  this  very  feature 
of  Mr.  Stebler's  invention  (without  regard  to  the 
length  of  the  grader  or  sizing  element  compared  to  the 
length  of  the  bin  spaces)  in  the  argument  of  Mr. 
Stebler  to  the  patent  office  in  submitting  his  applica- 
tion as  thus  amended.     Mr.  Stebler  said: 

"We  call  the  examiner's  particular  attention  to  the 
feature  of  applicant's  apparatus  which  provides  the 
longitudinally  adjustable  bins  in  connection  with  the 
distributing  apparatus.  One  of  the  particular  features 
of  this  apparatus,  and  one  upon  which  its  commercial 
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value  depends  to  a  great  extent,  is  the  interrelation  of 
the  longtudinally  adjustable  fruit  bins  in  connection 
with  the  adjustable  guiding  means  on  the  conveyor. 
By  these  means,  no  matter  what  the  run  of  fruit  is, 
a  sufficient  bin  space  for  the  given  sizes  is  always  at 
hand.  This  is  of  extreme  practical  value  in  separat- 
ing oranges  according  to  their  size,  and  applicant  is 
entitled  to  claims  fully  convering  these  features/' 
[Transcript,  page  612.] 

Mr.  Stebler  never  acquiesced  in  any  rejection  of  the 
claim  which  he  was  thus  setting  forth.  On  the  con- 
trary, instead  of  acquiescing  in  such  rejection  and 
cancelling  or  restricting  his  claims,  he  appealed  from 
the  judgment  of  the  examiner  and  it  was  reversed  in 
his  favor. 

The  foregoing,  however,  is  not  all  the  record  evi- 
dence to  show  that  Mr.  Stebler,  instead  of  limiting  his 
claim  of  invention  as  asserted  by  defendant,  continued 
to  assert  the  novelty  and  importance  of  the  feature! 
referred  to.  By  the  same  amendment  of  March  30, 
1909,  Mr.  Stebler  amended  his  specification  by  insert- 
ing the  matter  appearing  in  lines  53-63,  page  520  of 
the  transcript  of  record.  This  amendment  appears 
in  the  last  five  lines  of  page  610  and  the  first  six  lines 
of  page  611  of  the  transcript.  By  this  statement  Mr. 
Stebler  further  shows  his  insistence  on  the  importance 
of  this  feature.     This  insertion  was: 

"By  thus  providing  means  whereby  the  longitudinal 
extension  of  the  bins,  with  respect  to  the  conveyor; 
may  be  adjusted  to  suit  the  run  of  the  fruit,  the  bin 
room  and  the  distribution  of  the  sized  fruit  is  wholly 
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within  the  control  of  the  operator  of  the  apparatus, 
and  it  is  possible  to  so  deliver  the  fruit  that  immediate 
and  ready  access  can  be  had  thereto  by  packers  in 
sufficient  number  to  readily  and  quickly  handle  and  pack 
the  sized  fruit." 

Complainant  submits,  therefore,  that  there  is  abso- 
lutely nothing  in  the  specification  of  the  Stebler  patent 
in  suit  upon  which  the  lower  court  could  have  sus- 
tained a  finding  that  Mr.  Stebler  intended  to  limit  his 
claim  to  either  the  precise  form  described  or  to  the  use 
of  a  short  grader  or  sizer  or  to  the  provision  of  the  bin 
spaces  extending  out  beyond  or  longer  than  the  grader 
element.  Defendant's  contention  as  to  this  is  unsound. 
It  is  true  that  Mr.  Stebler  recognizes,  and  the  trade 
has  recognized,  that  there  is  an  additional  advantage 
in  extending  the  bin  space  beyond  the  length  of  the 
grader.  This  is  not  true  in  all  cases,  but  it  is  true 
in  a  great  many  installations.  But  it  is  not  necessary 
in  order  to  constitute  infringement  that  the  infringing 
device  shall  be  equally  efficient  with  the  best  embodi- 
ment of  the  invention.    It  is  well  settled  that : 

"Infringement  is  not  avoided  by  impairment 
of  the  functions  of  a  patented  device  in  degree, 
if  the  features  are  retained.  Murray  v.  Detroit 
Wire  Spring  Co.,  206  Fed.  465 ;  Penfield  v.  Cham- 
bers, 92  Fed.  630,  653." 

Kawneer   Mfg.    Co.   v.   Toledo   Co.,   232,   362; 
Murray  v.  Detroit  Spring  Mattress  Co.,  206  F. 

465. 

The   value   of  this   relative  adjustment  of  the  bin 
partitions  and  of  the  delivery  means  on  the  conveyor 
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so  that  the  bin  spaces  may  be  adjusted  to  take  care 
of  the  run  of  the  fruit,  as  before  referred  to,  has  been 
well  recognized  by  the  trade.  It  is  a  feature  which 
did  not  exist  in  the  art  prior  to  Mr.  Stehler's  invention, 
and  it  is  a  feature  which  has  been  appropriated  by 
defendant  in  its  machines.  In  fact,  defendant's  machines 
embody  both  this  feature  of  adjustable  bin  partitions 
in  combination  with  the  adjustment  of  the  guiding 
means  or  delivery  means  on  the  conveyor  and  an 
extension  of  the  bin  space  and  conveyor  longer  than 
the  grader  element.  In  defendant's  machines,  as  will 
be  pointed  out  more  clearly  hereafter,  the  adjustable  bin 
spaces  and  the  conveyor  are  extended  alongside  the 
grader  elements  and  to  a  point  three  feet  nine  inches 
beyond  the  extreme  end  of  the  last  roller  of  the  grader. 
This  extension,  however,  is  not  simply  three  feet  nine 
inches  beyond  the  last  roller  of  the  grader,  but  as  each 
of  the  rollers  of  the  grader  is  forty-five  inches  long 
and  the  grading  opening  is  formed  at  the  forward  or 
approach  end  of  the  roller  and  is  only  nine  inches  in 
length,  the  last  grading  opening  is  thirty-six  inches 
short  of  the  end  of  the  grader  element,  thus  making 
the  extension  of  the  bin  spaces  and  conveyor  six  feet 
nine  inches  beyond  the  last  grading  opening.  This 
gives  six  feet  nine  inches  of  bin  spaces  which  may  be 
arranged  by  means  of  the  adjustable  bin  partitions 
as  desired  by  the  operator  to  take  care  of  the  different 
sizes  of  fruit.  The  operative  result  is  that  the  several 
bin  spaces  may,  by  the  operator,  be  so  arranged  that 
the  bins  to  be  occupied  by  the  particular  grades  to  which 
the  fruit  is  running  heavily  may  be  adjusted  so  as 
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to  occupy  the  required  lengths  of  spaces  and  the  exten- 
sion of  the  bin  space  in  defendant's  machine  is  six  feet 
nine  inches  for  this  purpose, 

A  reference  to  the  proceedings  in  the  patent  office 
had  upon  Mr.  Stebler's  application  for  the  patent  in 
suit  clearly  shows  that  there  is  no  estoppel  upon  the 
record  against  his  asserting  that  he  claimed  this 
feature  of  the  relative  adjustment  of  the  bin  partitions 
and  spaces  in  connection  with  the  adjustment  of  the 
guiding  and  delivery  means  on  the  conveyor  regardless 
of  the  question  of  longitudinal  extension  of  the  dis- 
tributing apparatus  beyond  the  length  of  the  grader 
element.  This  record  shows  clearly  that  Mr.  Stebler 
did  not  limit  his  claims  to  any  details  of  construction 
or  accede  to  any  of  the  actions  of  the  patent  office 
in  such  manner  as  to  be  estopped  from  claiming  a 
fairly  liberal  construction  of  his  claims.  It  is  true 
that  the  first  five  claims  originally  submitted  in  his 
application  [Transcript  Record,  pages  580-581] 
were  cancelled,  but  it  is  to  be  noted  in  this  connec- 
tion that  instead  of  such  claims  being  cancelled  as  un- 
patentable or  anticipated,  each  of  such  claims  was 
objected  to  by  the  examiner  in  his  action  [Transcript 
Record,  page  583]  because  the  claims  were  not  in  good 
form.  The  examiner  objected  to  claim  i  because  a  bin 
was  impliedly  made  part  of  the  combination  instead  of 
being  positively  recited  as  an  element.  Claim  2  was 
rejected  because  it  did  not  positively  recite  the  grading 
element  as  an  element  of  the  claimed  combination. 
The  examiner  objected  to  claim  3  and  said  it  ''requires 
recasting,  much  of  the  same  matter  being  twice  re- 
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cited."  Claim  4  was  objected  to  as  it  did  not  positively 
or  directly  recite  either  the  grader  or  the  bins  as 
elements,  and  claim  5  was  rejected  as  indefinite  as  to 
the  adjustments.  In  this  connection  it  will  be  noted 
that  the  examiner  in  this  action  did  not  reject  either 
claim  2,  3,  or  4  upon  any  prior  patents  and  claim  5 
was  rejected  as  indefinite. 

Turning  now  to  Mr.  Stebler's  first  amendment  it  is 
found  [Transcript  Record,  page  586]  that  the  claims 
were  rewritten  ''in  view  of  the  objection  to  the  forms 
of  the  claims"  [line  6,  page  586].  So  it  is  found  that 
instead  of  the  original  claims  being  rejected  on  the 
merits,  objection  was  to  the  indefiniteness  and  form 
of  the  claims  and  they  were  required  to  be  redrawn 
and  Mr.  Stebler  did  redraw  these  to  avoid  the  formal 
objections  of  the  examiner.  It  will  be  noted  that  the 
only  claims  thereafter  cancelled  were  claims  5,  6,  7, 
and  8;  that  claims  i,  2,  3  and  11  as  thus  inserted  by 
this  first  amendment  are  the  correspondingly  numbered 
claims  of  the  patent  in  suit.  They  were  never  limited 
or  amended  in  any  manner.  It  will  be  found  that 
claims  14,  15  and  19  were  further  inserted  by  subse- 
quent amendments.  [Transcript  Record,  pages  595  and 
611.]  All  of  these  claims  were  rejected  by  the  pri- 
mary examiner,  and  Mr.  Stebler,  instead  of  acceding 
to  such  rejection  and  cancelling  the  same  and  being 
thereby  estopped  to  assert  such  a  scope  of  any  claim 
covering  precisely  the  same  matter  as  any  one  of  such 
cancelled  claims,  appealed  to  the  Board  of  Examiners- 
in-Chief  and  secured  the  allowance  of  all  these  claims. 
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The  rule  of  estoppel  rests  upon  the  proposition  that 
the  inventor  "must  be  shown  to  have  surrendered 
something  which  he  now  claims,  in  order  to  obtain  that 
which  was  allowed." 

Frey   v.    Marvel   Auto    Supply    Co.,    236   Fed. 

919,  921; 
Valvona-Marchiony  v.  Marchiony,  207  Fed.  380. 

Referring  to  this  proposition  of  limitation  by  pro- 
ceedings in  the  patent  office,  the  court  in  American 
Stove  Co.  V.  Cleveland  Foundry  Co.,  158  Fed.  978, 
says: 

"It  is  a  corollary  of  this  proposition  that  if  the 
applicant  successfully  defends  his  position  and 
secures  the  assent  thereto  of  those  in  the  office 
having  charge  of  the  application,  and  the  patent 
issues  notwithstanding  the  objection  which  had 
at  that  time  been  urged,  the  patent  is  not  subject 
to  diminution  on  that  account." 

This  whole  question  of  such  estoppel  or  abandon- 
ment is  summed  up  by  the  court  in  Victor  Talking 
Machine  Co.  v.  American  Graphaphone  Co.,  151  Fed. 
601,  as  follows: 

"But  when  his  claims  are  rejected  on  references 
cited  against  them,  he  is  called  upon  to  exercise 
his  election  betzveen  insistence  and  appeal,  or  de^ 
sistence  and  acquiesence,  and,  if  he  acquiesces 
the  public  is  entitled  to  the  benefit  of  the  limita- 
tions and  admissions  imposed  upon  him  as  a 
condition  precedent  to  the  allowance  of  his  patent." 

While  it  is  clear  that  there  is  no  estoppel  whatever 
arising  from  the  patent  office  record,  yet  even  such 
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estoppel  could  not  affect  either  the  question  of  Mr. 
Stebler  having  claimed  the  combination  of  a  grader 
element,  a  longitudinally  moving  conveyor  arranged 
at  the  side  of  such  grading  element  to  receive  fruit 
therefrom,  the  adjustable  guiding  means  of  such  con- 
veyor, and  the  adjustable  bin  apparatus  arranged  at 
the  sides  of  and  below  such  conveyor.  This  rule  of 
estoppel  referred  to  by  defendant  is  only  and  solely 
from  maintaining  that  an  amended  claim  substituted 
for  a  rejected  and  cancelled  claim  covers  the  devices 
disclosed  in  the  references  cited  by  the  patent  office 
examiner,  which  the  examiner  believed  were  within 
the  limits  of  the  claims  as  rejected.  That  this  is  the 
true  rule,  see: 

National  Hollow  B.  B.  Co.  v.  Interchangeable 
Co.,   io6  Fed.  714; 

Weber  Electric  Co.  v.  Union  Electric  Co.,  226 
Fed.  482,  485; 

National  Gas  &  Electric  Fixture  Co.  Case,  204 
Fed.  79,  83; 

Heywood  Bros.  &  Wakefield  Co.  v.  Syracuse 
Co.,  152  Fed.  453; 

Drum  V.  Turner,  219  Fed.  191; 

Hess-Bright  Co.  v.  Fitchel,  219  Fed.  y2y, 

J.  L.  Owens  Co.  v.  Twin  City  Separator  Co., 
169  Fed.  259-268. 

As  said  in  the  latter  case: 

"He  is  not  estopped  from  claiming  and  secur- 
ing by  an  amended  claim  every  improvement  and 
combination  he  has  invented  that  was  not  dis- 
closed by  the  references  upon  which  its  original 

■  claim  was  rejected." 
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In  passing  we  desire  to  call  the  attention  of  the  court 
to  the  fact  that  such  an  estoppel  as  asserted  by  de- 
fendant does  not  run  against  the  application  of  the 
doctrine  of  equivalency  to  the  claim  as  allowed. 

Weber  Electric  Co.  v.  Union  Electric  Co.,  226 

Fed.  482-485; 
Heywood  Bros.   &  Wakefield  Co.  v.   Syracuse 

Co.,  152  Fed.  453; 
J.  L.  Owens  Co.  v.  Twin  City  Separator  Co., 
168  Fed.  259-278. 

As  said  in  152  Fed.  453,  above: 

"While  it  is  settled  law  that  a  patentee  who 
has  acquiesced  in  the  rejection  of  a  broad  claim 
by  substituting  a  narrower  one  cannot  insist 
upon  a  construction  of  the  latter  to  cover  that 
which  was  rejected,  yet  such  rule  does  not  debar 
him  from  a  liberal  construction  of  the  claim 
as  amended  nor  from  the  benefit  of  the  doctrine 
of  equivalents." 

If  the  contention  of  the  defendant  in  this  case  as  to 
the  effect  of  the  amendments  of  claims  or  the  cancella- 
tion of  too  broad  claims  and  the  revision  of  claims, 
could  be  sustained  to  the  extent  of  prohibiting  the 
patentee  in  all  cases  from  claiming  any  benefit  of  the 
doctrine  of  equivalency,  then  practically  no  claim  of  any 
patent  would  be  entitled  to  any  application  of  such 
doctrine  of  equivalency,  for  substantially  every  claim 
as  first  submitted  to  the  patent  office  is  found  to  be 
too  broad  and  must  be  revised  to  bring  out  the  true 
invention — the  real  novelty. 

The  attention  of  the  court  is  most  respectfully  called 
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to  the  carefully  prepared  briefs  and  arguments  sub- 
mitted by  Mr.  Stebler,  both  to  the  primary  examiner 
during  the  prosecution  of  his  application  for  the 
patent  in  suit,  and  to  the  Board  of  Examiner s-in-Chief 
upon  the  appeal  [See  particularly  Transcript  of 
Record,  pages  600-609,  612,  613,  617  to  634,  650  to 

674.] 

It  is  impossible  to  find  any  admission  in  any  of 
these  ^.rgumerits  that  the  Stebler  invention  was  limited 
to  the  distributing  conveyor  or  the  bin  spaces  being 
extended  longer  than  the  grader.  Nowhere  in  any 
of  these  proceedings  can  it  be  pointed  out  where  Mr. 
Stebler  acceded  to  the  examiner  in  any  rejection  of 
that  portion  of  Mr.  Stebler's  claim  which  was  ad- 
dressed to  the  general  combination  of  a  fruit  grader 
and  a  conveyor  in  combination  with  both  adjustable 
guiding  or  delivery  means  and  adjustable  bin  parti- 
tions so  as  to  effect  the  result  and  advantage  so  fully 
and  completely  described  and  set  forth  in  Mr.  Stebler's 
specification. 

The  decision  of  the  Board  of  Examiners-in-Chief 
[Transcript  Record,  pages  675-677]  does  not  show 
that  the  claims  of  the  Stebler  application  were  solely 
allowed  upon  the  ground  that  the  longitudinal  exten- 
sion of  the  delivery  portion  of  the  distributing  means 
was  greater  than  the  longitudinal  extension  of  the 
grading  element.  In  the  first  place  it  is  to  be  noted 
from  the  decision  of  the  appeal  board  [Record  page 
676]  that  the  first  reason  given  why  Rayburn  patent 
fails  to  meet  the  claim  is  "that  the  distributing  means 
is  not  'traveling'  ".    In  other  words,  the  Rayburn  device 
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was  the  arrangement  of  a  grader  or  sizer  element 
high  above  the  floor  with  spouts  leading  from  each 
grading  opening  or  discharge  opening  down  to  the  main 
floor  level  and  to  the  given  bin  spaces.  This  machine 
depended  entirely  upon  gravity  and  required  the  utili- 
zation of  a  vast  amount  of  floor  space  of  the  packing 
house.  With  the  Rayburn  conception  the  bins  are 
arranged  so  that  packers  may  be  employed  at  both 
sides  of  the  bins,  but  there  is  no  suggestion  even  of 
adjustable  bin  partitions  to  adjust  the  width  of  the 
bins.  This  was  not  Rayburn's  concept.  His  concept 
was  to  provide  very  large  bins  upon  the  floor  so  ar- 
ranged that  the  packers  could  have  access  to  both 
sides  of  the  bins.  It  would  be  as  fair  to  the  Board 
of  Examiners-in-Chief  to  say  that  they  utterly  dis- 
regarded this  lack  of  adjustability  of  the  bin  partitions 
as  it  is  to  say  that  they  allowed  Mr.  Stebler's  claims 
solely  upon  their  second  statement  of  difference  and  did 
not  base  their  opinion  and  action  at  all  upon  their  spe- 
cific finding  that  ''Rayburn  fails  to  meet  the  claim,  how- 
ever, in  that  his  distributing  means  is  not  'traveling^ '", 

In  this  connection  we  point  out  the  fact  that  the 
Thomas  Strain  patent,  so  much  relied  upon  by  defend- 
ant, was  also  before  the  Board  of  Examiners-in-Chief 
and  they  held  that  it  does  not  anticipate  any  of  the 
claims  of  the  Stebler  patent. 

The  decision  of  the  Board  of  Examiners-in-Chief 
was  in  favor  of  Mr.  Stebler.  Their  action  allowed 
all  of  his  claims.  There  could  be  no  estoppel  against 
Mr.  Stebler  because  of  anything  that  the  board  might 
have  failed  to  specifically  mention  in  his  favor  or  in 
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favor  of  any  of  his  contentions  where  their  action  was 
to  allow  all  of  his  claims,  thus  ending,  so  far  as  the 
patent  office  was  concerned,  any  chance  of  his  making 
any  further  assertions  as  to  either  the  scope  of  the 
claims  or  the  interpretation  thereof.  If  the  board  only 
gave  part  of  the  reasons  why  the  claims  were  allow- 
able, that  could  not  affect  an  estoppel  against  Mr. 
Stebler  in  view  of  the  fact  that  they  did  not  deny 
patentability  upon  other  grounds.  So  that^  however 
the  decision  of  the  board  is  viewed,  no  estoppel  can 
arise  therefrom. 

There  is  nothing  in  the  prosecution  of  the  Stebler 
application  before  the  patent  office  or  in  the  claims 
allowed  which  indicates  that  the  contract  made  between 
the  Government  and  complainant  was  that  complain- 
ant's patent  should  be  limited  to  the  particular  or 
specific  construction  of  the  elements  shown  or  de- 
scribed by  him.  In  fact  the  Stebler  invention  does  not 
inhere  in  the  particular  or  specific  construction  of 
the  elements.  It  is  immaterial,  for  instance,  what  be 
the  particular  construction  or  type  of  fruit  sizer  or 
grader  that  is  used  so  long  as  it  is  a  grader  which 
discharges  through  successive  grade  openings  so  that 
the  combined  mode  of  operation  of  the  apparatus  re- 
mains substantially  unchanged.  Likewise,  it  is  imma- 
terial what  the  particular  construction  be  of  the  guiding 
means.  It  is  perfectly  apparent  that  it  is  immaterial 
to  the  inventive  idea  expressed  in  the  Stebler  patent 
whether  such  guide  means  be  pivoted  at  their  upper 
ends  or  whether  they  be  in  any  other  manner  simply 
fastened  or  held  in  place  either  at  their  ends  or  inter- 


-31— 

mediate  portions.  It  is  also  apparent  that  it  is  immater- 
ial whether  these  guiding  means  be  telescopic  so  as  to  be 
extensible  by  merely  pulling  one  part  out  from  the 
other  or  whether  the  same  practical  result  be  secured 
by  simply  putting  in  place  an  additional  guide  piece  or 
barrier. 

The  invention  produced  by  Mr.  Stebler  did  not 
consist  in  pivoting  the  ends  of  the  guides  or  barriers 
or  in  making  the  same  telescopic.  The  invention  was 
in  the  broad  combination  and  not  in  the  details  of 
construction  of  the  elements.  It  will  be  found  that 
none  of  the  claims  relied  upon  set  forth  or  specify 
either  of  these  features  and  it  is  clear  that  they  are 
not  limited  thereto,  but  cover  not  simply  the  particular 
construction  of  elements  shown  and  described  by  Mr. 
Stebler  but  the  mechanical  equivalents  thereof.  The 
intention  on  the  part  of  Mr.  Stebler  not  to  so  limit  him- 
self is  apparent  from  the  statement  in  his  specification 
hereinbefore  referred  to  wherein  he  states  that  he  has 
"shown  one  embodiment  of  the  invention^  it  being 
apparent  that  many  modifications  may  be  made  with- 
out departing  from  the  spirit  or  scope  of  the  invention." 
[Transcript  Record,  page  519,  lines  8-13.] 

There  is,  however,  another  serious  error  in  defend- 
ant's contention  that  the  Stebler  patent  is  limited  to 
the  longitudinal  extension  of  the  delivery  portion  of 
the  distributing  means  being  greater  than  the  longi- 
tudinal extension  of  the  grading  element.  Defendant's 
argument  totally  overlooks  the  fact  that  claim  11  of 
the  Stebler  patent  was  allowed  by  the  primary  exam- 
iner, and  claim  11  is  one  of  the  claims  in  particular 
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which  brings  out  the  combination  which  effects  the 
purpose  and  object  of  Mr.  Stebler  set  forth  in  lines  70 
to  104,  column  2  [Transcript  Record,  page  518],  of 
the  Stebler  patent  specification.  This  nth  claim  is 
as  follows: 

"11.  The  combination  of  a  fruit  grading  element 
and  a  series  of  bins,  the  walls  of  said  bins  being 
adjustable  longitudinally  of  the  series,  and  a  distribut- 
ing apparatus  comprising  a  conveyor  traveling  longi- 
tudinally between  the  fruit  grading  element  and  the 
bins,  and  guide  means  arranged  along  the  conveyor 
and  forming  chutes  for  guiding  the  fruit  from  said 
conveyor  to  said  bins,  said  guide  means  being  adjust- 
able to  shift  the  longitudinal  position  of  their  outer 
ends  in  accordance  with  the  longitudinal  positions* 
of  the  walls  of  the  bins." 

It  is  to  be  noted  in  this  connection  that  this  claim 
is  not  limited  to  any  particular  details  of  construction 
of  the  grading  element  or  of  the  series  of  bins,  except 
that  the  walls  of  said  bins  shall  be  adjustable  longi- 
tudinally of  the  series,  or  to  any  details  of  the  dis- 
tributing apparatus,  except  that  the  same  shall  com- 
prise a  belt  or  conveyor  traveling  longitudinally  be- 
tween the  fruit  grading  element  and  the  bins  and 
shall  comprise  guide  means  arranged  along  the  con- 
veyor and  forming  chutes  for  guiding  the  fruit  from 
said  conveyor  to  said  bins,  said  guide  means  being 
adjustable  to  shift  the  longitudinal  position  of  their 
outer  ends  in  accordance  with  the  longitudinal  positions 
of  the  walls  of  the  bins.  This  is  a  broad  claim  upon 
the  general  combination.     It  is  clear  that  it  is  imma- 
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terial,  insofar  as  the  scope  of  this  claim  is  concerned, 
whether  the  particular  guide  means  be  pivoted  or 
otherwise  held  or  mounted  or  ''arranged"  along  the' 
conveyor. 

The  claim  does  not  specify  that  these  guide  means 
must  be  pivoted.  This  claim  is  broadly  worded  in 
saying  that  the  guide  means  are  adjustable  "to  shift  the 
longitudinal  position  of  their  outer  ends." 

In  defendant's  machine  the  ''barriers,"  as  shown  by 
the  evidence,  are  held  in  place  by  rods  or  bolts  which 
extend  down  throtigh  the  slot  loosely  holding  the 
barriers  in  position  so  that  they  may  be  slided  longi- 
tudinally of  the  conveyor  belts  so  as  to  adjust  the 
outer  or  delivery  ends  in  accordance  with  the  adjust- 
ment of  the  bin  partitions. 

It  is  to  be  noted  that  this  nth  claim  does  not  limit 
the  guide  means  to  being  telescopic,  and  it  is  clear 
that  the  pulling  out  of  one  portion  of  such  telescopic 
guides  from  within  the  other  performs  identically  the 
same  result  as  does  the  putting  in  place  of  another  or 
additional  barrier  in  the  slots  in  defendant's  machine. 

We  thus  see  that  even  the  primary  examiner  of  the 
patent  office  allowed  this  general  combination  claim 
of  applicant's,  and  that  in  no  manner  does  it  specify 
that  the  bin  capacity  shall  be  extended  longer  than  the 
grading  element.  It  is  to  be  noted  that  this  nth  claim 
was  submitted  by  the  first  amendment  [Transcript 
Record,  pages  584-588]  i.  e.,  when  the  original  five 
claims  were  cancelled  "in  view  of  the  objections  to  the 
form  of  the  claims."  It  is  also  to  be  noted  that  no 
amendment  or  limitation  was   ever  placed  upon  this 
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claim.  It  was  allowed  as  submitted,  so  that  there 
is  nothing  upon  which  defendant's  contention  of 
estoppel  can  act. 

If  complainant  had  acceded  to  the  rejection  by  the 
primary  examiner  and  cancelled  all  the  other  claims, 
standing  solely  upon  this  nth  claim,  still  he  would 
have  been  entitled  to  the  interpretation  thereof  in 
the  scope  now  asserted  by  complainant,  and  defend- 
ant's machine  would  have  been  an  infringement 
thereof. 

While  claims  i,  3,  5,  7,  15  and  17  specify  that  the 
longitudinal  extension  of  the  distributing  means  shall' 
be  greater  than  the  longitudinal  extension  of  the  grad- 
ing element,  or  convey  by  other  words  the  fact  that 
the  conveyor  is  of  greater  length  than  the  grader,  it 
is  to  be  noted  that  claims  2,  6,  8,  11,  14  and  19  do 
not  contain  any  such  limitations.  No  rule  of  construc- 
tion is  better  settled  than  that  a  limitation  appearing 
in  one  claim  and  not  appearing  in  another  shall  not  be 
read  into  such  other.  The  effect  of  such  interpolation 
would  be  to  make  the  two  claims  duplicates.  The  fact 
that  one  of  the  claims  specifies  that  the  conveyor  or 
belt  shall  be  "of  greater  length  than  said  grader" 
(claim  7)  or  that  the  series  of  bins  shall  have  "longi- 
tudinal extension  greater  than  the  longitudinal  exten- 
sion of  the  grader"  (claim  5)  and  another  claim  is 
allowed  or  granted  which  does  not  contain  such  limit- 
ing phrase  specifying  such  construction,  is  conclusive 
that  such  latter  claim  is  not  limited  in  its  scope  to 
such  a  construction  or  interrelation  of  parts  as  to 
require  a  machine,  to  be  an  infringement  thereof,  to 
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have  such  longitudinal  extension.  On  the  contrary, 
the  presence  of  such  different  claims  conclusively  nega- 
tives any  possibility  of  reading  any  such  limitation  into 
the  latter  claim.  It  therefore  follows  that  claims  2,  6, 
8,  II,  14  and  19  are  not  and  cannot  be  limited  in  this 
manner. 

A  most  careful  analysis  of  the  proceedings  in  the 
patent  office,  as  well  as  a  comparison  of  the  various 
claims  of  the  Stebler  patent,  therefore,  discloses  most 
fully  and  completely  that  instead  of  Mr.  Stebler  inten- 
tionally limiting  his  patent  to  the  use  of  a  short  grader 
or  sizer,  or  to  the  extension  of  the  bin  spaces  or  of 
the  conveyor  to  a  greater  length  than  the  length  of 
the  grader  or  sizer,  both  Mr.  Stebler  intended  to  claim, 
and  the  patent  office  intended  to  allow  and  did  allow 
Mr.  Stebler  to  claim,  his  invention  without  limiting 
the  patent  to  such  longitudinal  extension  feature  and 
that  defendant's  contention  in  this  regard  is  wholly 
unsupported  and  cannot  be  sustained.  In  view  of  the 
presentation  of  this  appeal  upon  the  argument  in  the 
court,  and  by  appellant's  brief,  complainant  might  rest 
here  as  defendant  admits  that  all  the  claims  are  valid 
and  has  sought  to  show  non-infringement  solely  by  this 
assertion.  We  do  not  understand  that  defendant  denies 
that  in  all  of  defendant's  machines  the  bin  partitions 
are  adjustable  at  the  will  of  the  operator  longitudinally 
of  the  conveyor  belts  and  of  the  grader.  As  to  this 
there  is  no  issue  in  the  case.  Nor  do  we  understand 
that  defendant  contends  that  with  any  of  its  machines 
it  cannot,  or  does  not,  by  the  use  of  the  proper  "bar- 
riers" placed  along  its  distributing  or  conveying  bdtj 
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carry  the  sized  or  separated  fruit  from  one  grade- 
opening,  through  which  the  fruit  is  running  heav)% 
to  a  second  bin  or  to  a  bin  the  partition  of  which 
has  been  adjusted  longitudinally  to  provide  an  extra 
wide  bin  space,  in  substantially  the  same  manner  as 
disclosed  in  the  Stebler  patent.  After  hearing  all  the 
oral  evidence  and  after  twice  inspecting  defendant's 
machines  in  actual  use  the  District  Court  has  found 
these  facts  against  defendant. 

At  the  oral  argument  in  this  court  defendant  harped 
upon  the  fact  that  in  the  drawings  of  the  Stebler 
patent  the  guiding  means  on  the  conveyor  belt  were 
illustrated  as  directed  transversely  of  the  surface  of  the 
belt  and  upon  the  fact  that  the  position  of  the  barriers 
in  the  photo  of  defendant's  machines  [Plaintiff's  Ex- 
hibit 5,  Transcript  Record,  page  538]  showed  a  posi- 
tion of  such  barriers  not  in  fact  ever  used  by  defend- 
ant. It  is  true  that  the  position  of  the  three  barrier 
pieces  shown  at  the  left-hand  side  of  the  distributing 
system  (in  this  photo)  were  placed  in  that  position  by 
plaintiff's  attorney.  They  were  so  placed,  as  is  shown 
by  the  evidence  and  as  was  understood  by  the  trial 
court,  to  illustrate  one  of  the  many  adjustments  that 
could  be  made  of  defendant's  barrier  pieces.  Defend- 
ant's witnesses  have  testified  that  they  never  in  fact 
have  used  this  adjustment,  and  it  was  for  this  reason 
that  the  claims  of  the  Stebler  patent  which  were  limited 
to  the  barriers  or  guiding  means  extending  trans- 
versely of  the  conveyor  belt  were  held  not  to  be 
infringed  by  the  court.  The  court  did  not  agree  with 
complainant  that  inasmuch  as  these  barrier  pieces  could 
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be  arranged  in  this  manner  plaintiff  was  entitled  to  an 
injunction  restraining  the  defendant  from  making  use 
of  this  arrangement.  Complainant  still  believes  that  it 
was  entitled  to  an  injunction  which  would  prevent  the 
defendant  utilizing  such  an  adjustment  of  its  barrier 
pieces.  Under  the  well  known  rule  of  law  that,  where 
a  device  is  capable  of  a  given  use  and  so  constructed 
that  it  can  be  used  in  such  a  manner,  complainant 
is  entitled  to  be  protected  against  such  an  infringing 
use.  However,  it  is  to  be  noted  that  while  claims  4,  12, 
16,  17,  18  and  20  of  the  Stebler  patent  are  limited  to 
the  arrangement  of  the  guiding  means  or  barriers 
transverse  to  the  distributing  belt  this  is  not  a  limitation 
or  an  element  of  the  claims  which  have  been  decreed 
infringed.  Inasmuch  as  claims  4,  12,  16,  17,  18  and 
20  specifically  call  for  this  transverse  arrangement  and 
the  other  claims  do  not,  under  the  rule  of  interpre- 
tation, the  other  claims  are  not  to  be  limited  to  such 
transverse  arrangement.  Such  a  limitation  appearing 
in  one  claim  is  evidence  that  the  other  claim  or  claims 
not  containing  such  a  limitation  are  not  to  be  so  limited. 
Defendant  does  not  contend  that  it  has  shown  antici- 
pation of  any  of  the  claims  of  the  Stebler  patent.  De- 
fendant concedes  that  the  same  are  valid  and  cover 
patentable  and  novel  subject  matter.  It  does  refer  to 
and  depend  upon  certain  prior  art  which  it  contends 
limits  the  scope  of  the  claims.  It  is  to  be  noted,  how- 
ever, that  all  of  this  prior  art  was  before  the  patent 
office  with  two  exceptions.  The  first  of  these  excep- 
tions is  the  so-called  ''camel  back"  arrangement  and  the 
other  is  the  Beekhuis  patent  and  installation  at  Han- 
ford. 
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It  is  admitted  that  the  "camel  back"  was  purely 
a  gravity  arrangement.  It  is  true  that  it  was  in  use 
long  prior  to  the  Stebler  invention.  It  was  to  displace 
the  ''camel  back"  and  obviate  the  serious  objections 
thereto  that  the  Stebler  invention  was  produced.  It 
is  to  be  noted  in  this  connection  that  defendant  does 
not  use  the  "camel  back"  arrangement.  With  the 
"camel  back"  arrangement  the  grader  must  be  arranged 
much  above  the  bin  spaces  and  a  very  great  waste  of 
the  room  of  the  packing  floor  must  occur.  While  with 
the  apparatus  of  the  Stebler  invention  the  floor  space 
is  very  much  conserved  and  it  is  to  secure  tfiis  same 
conservation  of  packing  house  floor  space  that  defend- 
ant has  adopted  the  Stebler  invention. 

It  is  also  to  be  noted  that  there  was  not  present  in 
this  "camel  back"  arrangement  even  the  general  idea 
of  means  utilized  by  Mr.  Stebler.  Neither  the  conveyor 
nor  traveling  belt,  nor  the  adjustable  guiding  means  of 
such  belt,  nor  the  adjustable  bin  partitions  with  their 
mutuality  of  adjustment  in  accordance  with  the  adjust- 
ment of  the  guiding  means  were  present  in  this  "camel 
back"  arrangement.  It  is  clear  that  the  result  secured 
by  the  Stebler  invention  and  by  the  defendant's  ma- 
chines could  not  be  secured  in  this  "camel  back"  ar- 
rangement. The  Stebler  invention  over  the  "camel 
back"  arrangement  did  not  pertain  simply  to  im- 
provements in  details  of  construction,  but  to  an  entirely 
novel  arrangement  of  the  general  elements  used,  and 
the  "camel  back"  does  not  limit  the  Stebler  claims  in 
any  manner. 

It  is  to  be  noted  that  every  one  of  the  claims  of 
the   Stebler   patent   calls    for   the   traveling   conveyor 
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which  is  the  essential  difiference  in  the  principle  of 
action  of  the  Stebler  apparatus  from  the  "camel  back." 
In  fact  the  "camel  back"  arrangement  to  a  great  extent 
was  merely  an  early  form  of  the  distributing  system 
of  the  Rayburn  patent  No.  741,928  which  was  before 
the  patent  office. 

The  evidence  conclusively  shows  that  these  "camel 
back"  installations  and  the  installations  of  the  Rayburn 
overhead  system  of  the  Rayburn  patent  No.  741,928 
were  in  common  and  general  use  for  years  prior 
to  the  Stebler  invention,  and  it  was  these  very  objec- 
tions to  the  "Rayburn  overhead"  or  "camel  back" 
apparatus  that  lead  Mr.  Stebler  to  the  conception  and 
production  of  his  invention.  The  evidence  conclusively 
shows  that  after  Mr.  Stebler  produced  the  invention  of 
the  patent  in  suit  not  a  single  one  of  the  Rayburn 
overhead  systems  or  a  single  "camel  back"  system  was 
ever  installed.  On  the  contrary  every  one  of  these 
systems,  with  the  possible  exception  of  one,  has  been 
displaced  by  the  Stebler  distributing  apparatus  of  the 
patent  in  suit. 

The  Beekhuis  patent  and  the  Beekhuis  installation 
at  Hanford  are  open  to  the  same  objections  that  exist 
in  the  "camel  back"  and  Rayburn  apparatus.  It  is 
true  that  the  Beekhuis  patent  shows  a  long  carrier 
belt  running  along  the  side  of  the  grader,  but  it  does 
not  show  bin  spaces  arranged  along  the  side  of  the 
conveyor,  nor  the  interrelation  of  adjustment  of  the 
partitions  of  the  bin  spaces  in  accordance  with  the 
adjustment  of  the  guiding  or  barrier  means  on  the  belt. 
With  the   Beekhuis   arrangement  cross  belts  are  ar- 
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ranged  at  intervals  along  the  conveyor  belt.  These 
cross  belts  lead  to  tables  where  the  operator  may  peel 
or  pit  the  peaches  which  have  been  graded.  With  the 
Beekhuis  device,  if  you  cut  out  one  of  the  cross  belts 
from  operation  with  a  given  grade  by  closing  the  switch 
II  [Transcript  Record,  page  99]  the  belt  will  carry 
the  fruit  from  the  grade  opening  15  at  the  right,  for 
example,  to  the  next  cross  belt  or  to  which  it  is  deflected 
by  the  given  switch  arm  11.  What  then  is  to  be  done 
with  the  size  or  grade  of  fruit  which  was  being  de- 
livered to  the  cross  belt  to  which  this  grade  has  just 
been  delivered?  Either  these  two  grades  must  be 
mixed  on  this  cross  belt  or  the  delivery  of  each  grade 
advanced  one  belt,  in  which  case  you  have  no  place 
where  you  can  deliver  the  last  or  given  grade.  This 
device  lacks  entirely  the  fundamental  idea  of  adjust- 
ment of  the  bin  space  for  the  access  of  the  packers. 
It  is  simply  and  purely  a  conveyor.  It  has  the  same 
fundamental  objection  that  there  was  to  the  Rayburn 
and  ''camel  back"  arrangement  in  requiring  very  great 
packing  house  floor  room.  To  avoid  this  waste  of 
space  is  one  of  the  objects  of  the  Stebler  invention. 
It  is  clear  that  this  Beekhuis  apparatus  does  not 
respond  either  to  the  spirit  or  letter  of  any  of  the 
claims  of  the  Stebler  patent,  and  it  could  not  be  used 
to  effect  the  result  sought  and  accomplished  by  the 
Stebler  invention  or  by  the  defendant's  device.  In 
this  connection  the  language  of  the  Supreme  Court 
in  the  Rubber  Tire  case  (220  U.  S.  444)  is  very  much 
in  point: 

''The  prior  art  was  open  to  the  rubber  com- 
pany.     That   'art   was    crowded,'   it   says,    'with 
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numerous  prototypes  and  predecessors  of  the 
Grant  tire,  and  they,  it  is  insisted,  possessed  all 
of  the  qualities  which  the  dreams  of  experts 
attributed  to  the  Grant  tire.  And  yet  the  rubber 
company  uses  the  Grant  tire.  It  gives  the  tribute 
of  its  praise  to  the  prior  art;  it  gives  the  Grant 
tire  the  tribute  of  its  imitation,  as  others  have 
done." 

Doubtless  this  Beekhuis  patent  and  installation  are 
referred  to  mainly  by  defendant  because  it  has  in  it 
something  which  approximates  the  use  of  the  longi- 
tudinally extending  conveyor,  but  most  certainly  it 
fails  utterly  to  show  a  combination  in  which  the  "guid- 
ing means  may  be  adjusted  to  deliver  the  common 
grade  or  size  of  fruit,  either  to  any  particular  portion 
of  the  bin  or  to  any  one  of  several  successive  bins,  so 
that  in  case  the  fruit  being  sized  or  graded  runs  very 
heavily  of  a  given  size  or  grade,  such  fruit  may  be 
delivered  into  a  series  of  bins,  thus  enabling  a  large 
number  of  packers  to  have  ready  access  to  that  size 
or  grade  of  fruit  and  handle  the  same  and  pack 
the  same  as  rapidly  as  graded  or  sized"  and  to  "provide 
in  connection  with  such  fruit  grader  or  sizer,  and 
such  conveyor  and  guiding  means,  removable  and  ad- 
justable partitions  in  the  bins  so  that  the  width  thereof 
may  be  varied  to  suit  the  requirements."  [Stebler  patent 
specification,  Transcript  Record,  page  518,  lines  71-88.] 

The  features  thus  referred  to  are  claimed  in  com- 
bination in  the  Stebler  patent  and  they  do  not  exist 
in  such  combination  in  the  Beekhuis  device  or  appar- 
atus. The  difference  between  the  Stebler  apparatus 
and  the  Beekhuis  apparatus  does  not  exist  in  the  details 
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of  the  pivoting  of  the  guiding  means  or  barriers,  nor 
in  the  particular  means  of  holding  or  fastening  the 
adjustable  bin  partitions.  On  the  contrary  it  exists 
in  the  provision  of  the  combination  of  adjustable  bar- 
riers or  guiding  means  and  the  adjustable  bin  parti- 
tions in  combination  with  the  grader  and  the  conveyor 
or  distributing  belt  or  belts.  This  Beekhuis  patent 
and  installation  simply  serve  in  this  case  as  an  illus- 
tration of  the  fact  that  the  Stebler  invention  is  not 
limited  to  the  details  of  pivoting  the  barrier  means, 
but,  on  the  contrary,  exists  in  the  broad  idea  of  these 
interrelated  means. 

This  court,  in  the  case  of  Detroit  Copper  Mining 
Co.  V.  Mine  &  Smelter  Co.,  215  Fed.  103,  opinion  by 
Circuit  Judge  Gilbert,  said: 

"When  the  whole  substance  of  the  invention 
may  be  copied  in  a  different  form,  it  is  the  duty 
of  courts  and  juries  to  look  through  the  form 
for  the  stance  of  the  invention.  Winans  v.  Den- 
mead,  15  Howard  330;  Metallic  Extraction  Co.  v. 
Brown,  104  Fed.  345;  Benbow-Brammer  Mfg.  Co. 
V.  Simpson  Mfg.  Co.,  132  Fed.  614. 

"The  riffles  in  the  Deister  table,  used  by  the 
appellants,  differ  from  those  of  the  Wilfley  table 
in  that  each  alternate  riffle  terminates  with  minute 
and  slightly  deflected  ends,  which  have  an  eleva- 
tion of  but  one  thirty-second  of  an  inch,  so  that 
at  the  conclusion  of  the  separation  the  material 
is  discharged  into  the  open  spaces  between  them. 
If  the  deflected  ends  were  removed,  there  would 
remain  a  table  having  riffles  with  advancing  ter- 
minals, as  in  the  Wilfley  table.  We  are  of  the 
opinion  that  the  use  of  these  deflected  terminals 
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so  greatly  reduced  in  elevation  does  not  serve 
to  differentiate  the  Deister  table  from  that  of 
the  patent  in  suit,  whether  the  spaces  covered 
by  them  be  regarded  as  substantially  a  smooth 
surface,  as  was  held  in  Wilfley  v.  Denver  Engi- 
neering Works  Co.,  II  Fed.  760,  and  in  Mine  & 
Smelters  Supply  Co.  v.  Braeckel  Concentrator  Co., 
107  Fed.  897,  or  whether  they  be  regarded  as  a 
continuation  of  the  riffles.  There  is  presented  in 
either  view  a  table  with  riffles  terminating  in  a 
diagonal  course  with  reference  to  their  general 
direction,  a  course  which  is  essential  to  the  suc- 
cessful operation  of  either  table,  and  thereby  the 
appellants  have  availed  themselves  of  the  dis- 
tinctive feature  of  the  Wilfley  table,  and  there- 
with they  have  performed  the  same  function  by 
the  same  means,  and  in  substantially  the  same 
manner,  as  in  the  Wilfley  combination." 

Defendant's  machine  does  not  depend  on  the  action 
of  gravity  alone,  as  in  the  "camel  back"  or  the  Rayburn 
devices  or  upon  the  additional  conveying  belts  arranged 
at  right  angles  to  the  main  conveying  belts  and  onto 
which  separated  grades  or  sizes  of  fruit  are  shunted 
and  are  thereby  conveyed,  as  in  the  Beekhuis.  On 
the  contrary  defendant's  machines  appropriate  the 
organization  and  inventive  concept  of  Mr.  Stebler  and 
do  away  with  the  waste  of  floor  space  attendant  to 
these  prior  constructions.  Defendant's  machines  em- 
body the  Stebler  idea  of  interrelated  adjustment  of 
the  bin  partitions  arranged  along  the  conveyor  or  dis- 
tributing belts  and  the  adjustment  at  the  will  of  the 
operator  of  the  discharge  from  the  guiding  means  or 
barrier.      Defendant's    machines    oppose    the    gravity 
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operation  of  the  "camel  back"  and  ''Rayburn"  devices 
by  guiding  naeans  or  barriers  and  convey  the  fruit 
along  these  guiding  means  or  barriers  identically  as 
does  Mr.  Stebler's  preferred  form  of  the  embodiment 
of  his  invention. 

As  said  by  this  court  in  Stebler  v.  Riverside  Heights 
Association,  205  Fed.  735: 

*^The  question  is,  not  whether  the  addition  is 
material,  or  the  omission  is  material,  but  whether 
what  has  been  taken  is  the  substance  of  the 
invention." 

As  said  in  Eck  v.  Kutz,  152  Fed.  758: 

''The  question  is  whether  the  inventive  idea 
expressed  in  the  patent  has  been  appropriated; 
and,  if  it  has,  infringement  has  been  made  out." 

The  utter  lack  of  the  idea  of  corresponding  adjust- 
ment, of  the  delivery  of  the  fruit  and  of  the  bin  spaces 
therefor,  along  the  traveling  conveyor  in  these  prior 
"camel  back,"  "Rayburn"  and  "Beekhuis"  devices 
shows  that  the  Stebler  invention  was  not  in  details 
of  construction.  That  the  inventive  idea  expressed  in 
the  Stebler  patent  was  much  broader  than  mere  details 
of  construction.  Mr.  Stebler  produces  a  substantially 
new  mode  of  operation  and  defendant  instead  of  keep- 
ing to  the  old  appropriated  Mr.  Stebler's  concept. 

Defendant  has  devoted  a  considerable  efifort  to  limit 
the  scope  of  the  Stebler  invention  by  means  of  the 
disclosure  of  the  Thomas  Strain  patent  No.  775,015, 
but  it  is  to  be  noted  that  defendant  has  entirely 
omitted   to   particularly   point   out   the   fact   that   this 
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Thomas  Strain  patent  utterly  lacks  the  idea  of  the 
Stebler  invention.  In  the  first  place,  and  primarily, 
Thomas  Strain  had  no  conception  whatever  of  adjust- 
ing his  bin  partitiions  or  the  combination  of  the 
adjustment  of  the  delivery  of  the  fruit  in  accordance 
with  the  adjustment  of  the  bin  partitions. 

This  Thomas  Strain  patent  is  the  subject  of  com- 
plainant's suit  against  the  defendant  for  infringement 
thereof  by  these  same  machines  in  the  case  of  Stebler 
V.  Porterville  Citrus  Association  appeal  No.  3052  in 
this  court  and  submitted  upon  this  same  record. 

With  the  particular  form  of  grading  element  illus- 
trated in  this  Thomas  Strain  patent  and  consisting  of 
the  flexible  rod  and  the  traveling  belt  there  are  no 
definitely  defined  grade  openings  through  which  a 
definite  size  of  fruit,  and  that  size  only,  is  discharged. 
On  the  contrary  as  the  grading  rod  20  is  inclined 
to  the  longitudinal  extensions  of  the  grading  belt, 
the  opening  formed  therebetween  is  constantly  in- 
creasing so  that  to  a  given  bin  the  sizes  of  the  fruit 
vary  slightly  and  it  is  necessary  in  order  with  such 
machine  to  have  an  even,  or  approximately  even, 
pack  of  fruit  in  the  boxes  to  average  up  the  fruit 
in  the  bin.  Mr.  Strain  proposed  to  do  this  by  mixing 
the  fruit  delivered  through  the  discharge  aperture 
opposite  a  given  bin,  and  for  this  purpose  provided 
the  portion  of  the  apparatus  referred  to  by  counsel 
for  defendant.  In  this  connection  it  is  to  be  borne 
in  mind  that  Thomas  Strain  did  not  provide  a  dis- 
tributing belt  or  conveyor  in  the  sense  of  the  Stebler 
invention,  or  of  the  defendant's  distributing  belts.    The 
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feature  referred  to  by  defendant  in  the  Thomas  Strain 
patent,  and  the  one  to  which  we  now  refer,  is  in  con- 
nection unth  a  portion  of  the  side  or  edge  of  the  grad- 
ing belt. 

Mr.  Strain  says  in  his  specification: 

"36a  represents  brackets  attached  to  the  edges  of 
the  leaves.  Mounted  on  each  bracket  is  an  incHned 
deflector  36b.  The  deflector  36b  is  provided  with  a 
lug  36c,  and  the  latter  is  adjustably  mounted  on  the 
bracket  36a  and  clamped  thereto  by  means  of  a  set- 
screw  36d.  The  deflector  36b  may  be  placed  at  any 
desired  point  along  the  bracket  36a,  so  that  fruit  will 
be  shunted  into  the  bin  at  any  desired  point.  This 
allows  the  fruit  to  be  delivered  into  the  bin  in  such 
a  way  that  it  is  thoroughly  mixed.  //  the  fruit  were 
delivered  into  the  bin  direct  from  under  the  grading- 
rods,  the  size  of  fruit  in  the  bin  at  one  extreme 
side  zuould  be  larger  than  the  sise  at  the  other  side. 
To  obviate  this  difflculty,  I  employ  the  guards  36 
and  deflector  36b,  by  means  of  which  the  fruit  is  thor- 
oughly mixed  in  the  bin,  and  no  particular  size  occupies 
a  particular  place  in  the  bin,  as  would  be  the  case 
were  the  guards  and  deflectors  not  employed."  [Tran- 
script Record,  page  529,  lines  65  to  85,  column  2, 
Strain  patent  specification.] 

It  is  thus  seen  that  the  object  and  purpose  of  the 
Strain  deflecting  means  is  totally  distinct  and  separate 
from  the  purpose  for  which  Mr.  Stebler  designed  his 
combination  with  the  conveyor  belt  and  the  adjustable 
guiding  means  and  adjustable  bin  partitions. 
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Defendant  contends  that  the  purpose  of  its  distribut- 
ing belts  and  guiding  means  is  the  same  as  that  of  the 
Thomas  Strain  patent  and  that  alone.  This  question 
of  fact  was  determined  adversely  to  defendant  by  the 
trial  court  not  only  upon  the  oral  evidence  produced 
in  open  court,  but  upon  the  evidence  of  the  actual 
machines  in  actual  use  as  shown  to  the  court  as  a 
part  of  the  proofs  on  the  trial  of  this  cause. 

A  careful  examination  of  the  descriptive  portion 
of  the  drawings  of  the  Thomas  Strain  patent  shows 
conclusively  that  the  "deflector  36b"  cannot  be  moved 
so  as  to  carry  its  point  of  discharge  to  an  adjoining- 
bin,  but  that,  as  stated  in  the  Strain  specification,  its 
limit  is  to  "any  desired  point  along  the  bracket  36a, 
so  that  fruit  will  be  shunted  into  the  bin  at  any  desired 
point."  Mr.  Strain's  purpose  of  this  is  further  ad- 
verted to  in  the  statemetn  of  the  objects  of  his  in- 
vention.    He  says: 

''Another  object  of  my  invention  is  to  provide  means 
whereby  the  fruit  will  be  thoroughly  mixed  or  delivered, 
into  each  bin  in  such  a  way  that  the  several  sizes  of 
fruit  in  each  bin  are  perfectly  distributed.  This  is  a 
valuable  feature,  for  the  reason  that  although  the 
average  size  of  fruit  in  different  bins  will  vary,  still 
the  actual  size  of  fruit  delivered  into  each  bin  will 
also  vary  somewhat."  [Transcript  Record,  page  528, 
lines  13-2 1.] 

A  reference  to  the  specification  shows  that  there  is 
no  description  whatever  of  the  bins.  They  are  referred 
to  simply  as  "proper  bins"   [Transcript  Record,  page 
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529,  line  62]  and  as  "suitable  bins."  [Transcript 
Record,  page  529,  lines  87-88;  and  page  530,  line  56.] 

We  thus  see  that  the  statement  in  defendant's 
brief  that  "Inasmuch  as  these  co-acting  members  36 
and  36b  are  arranged  longitudinally  of  the  grading 
apparatus  and  parallel  with  the  endless  traveling  belt 
or  carrier  10,  they  form  throughout  the  length  of 
the  apparatus  a  series  of  chutes  for  guiding  the  sized 
fruit  and  directing  the  same  to  any  desired  discharge 
point  relative  to  the  fruit  receiving  bins"  is  totally 
erroneous.  If  the  statement  is  limited  to  directing  the 
sized  fruit  to  any  desired  portion  of  the  space  within  a 
fixed  bin  and  for  the  purpose  of  intermingling  or  mix- 
ing the  fruit  then  its  applicability  is  apparent. 

In  defendant's  brief  appears  a  lengthy  quotation 
from  the  testimony  of  Thomas  Strain.  Of  course  it  is 
impossible  to  produce  before  this  court  the  appearance 
or  demeanor  of  Mr.  Strain  upon  the  stand.  He  was 
a  witness  who  was  very  hostile  to  the  complainant. 
This  was  very  apparent  from  his  demeanor.  Not  only 
was  this  apparent,  but  the  manner  of  his  examination 
and  the  manner  in  which  he  answered  the  questions 
asked  him  were  such  that  it  was  apparent  to  the  court 
that  this  Thomas  Strain  patent  subject  matter  had 
practically  passed  out  of  his  mind.  He  showed  an 
absolute  inability  to  follow  the  drawings  of  the  patent 
or  explain  it.  His  testimony,  as  quoted  on  pages  34,  35 
of  the  defendant's  brief,  is  shown  to  be  absurd  if 
given  the  meaning  placed  thereon  by  defendant  when 
it  is  borne  in  mind  that  if  the  "deflector  36b"  were 
moved  so  as  to  be  in  a  position  to  vary  the  distribution 
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of  the  fruit  from  one  bin  to  an  adjacent  bin,  the 
upper  horizontal  or  straight  portion  would  come 
directly  in  the  path  of  the  fruit  coming  out  of  that 
compartment  or  portion  of  the  grader  and  block  it 
from  egress  so  that  it  could  not  be  discharged.  But 
there  is  another  difficulty  with  attempting  to  so  use 
the  Strain  deflector.  Granting,  for  the  sake  of  argu- 
ment, that  it  could  be  so  used,  which  it  cannot.  If  so 
positioned  in  the  machine  you  would  then  mix  your 
sizes  of  fruit  and  the  average  of  the  bin  into  which 
you  were  delivering  would  not  be  true  to  the  given 
size  for  packing.  So  that,  which  ever  way  this  matter 
is  approached,  the  Strain  device  is  incapable  of  pro- 
ducing the  desired  result  of  changing  the  delivery 
from  one  bin  to  an  adjacent  bin  and  the  Strain  patent 
description  has  no  suggestion  even  of  a  coincident 
adjustment  of  the  width  of  the  bin  with  the  adjust- 
ment of  the  point  of  delivery.  It  is  for  these  reasons 
that  the  board  of  appeals  says  in  its  opinion : 

"The  distributing  means  of  White  and  Strain  are 
clearly  inapt  for  applicant's  device,  and  in  order  to 
be  used  therewith  would  require  such  modification  as 
to  entirely  lose  their  identity."  [Transcript  Record, 
page  676.] 

This  purpose  so  referred  to  by  the  Court  of  Appeals 
has  been  heretofore  pointed  out  from  the  Stebler 
specification  and  is  to  provide  bins  whose  longitudinal 
extension  may  be  adjusted  with  respect  to  the  longi- 
tudinal extension  of  the  conveyor  of  the  distributing- 
apparatus  so  that  it  is  possible  to  provide  the  necessary 
bin  room  where  the  run  of  the  fruit  is  particularly 
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heavy  to  one  or  two  given  grades  or  sizes,  etc.  The 
lack  of  correspondence  of  the  Thomas  Strain  concep- 
tion is  apparent  and  the  correspondence  of  the  function 
and  mode  of  operation  of  the  devices  of  the  defendant's 
machine  to  the  Stebler  conception  is  apparent.  So, 
again,  we  have  the  defendant  giving  his  praise  to  the 
prior  art  and  imitating  the  plaintiff's  patent. 

Defendant  states  that  it  does  not  claim  that  any  of 
the  claims  of  the  Stebler  patent  are  anticipated.  On 
the  contrary  it  specifically  admits  the  validity  of  each 
and  every  of  such  claims.  It  says  that  it  cites  this  prior 
art  for  the  purpose  of  limiting  the  scope  and  interpre- 
tation of  the  Stebler  claims.  Yet,  as  it  has  been 
pointed  out,  the  Stebler  claims  were  not  allowed  upon 
account  of  the  specific  form  of  the  guiding  means, 
to-wit,  the  telescopic  feature,  or  the  pivoting  of  one 
end.  This  is  clearly  shown  by  the  fact  that  such 
features  are  in  no  manner  or  wise  mentioned  in 
either  the  argument  before  the  primary  examiner  or 
before  the  Board  of  Examiners-in-Chief  in  Stebler's 
presentation  of  his  application  for  patent,  nor  are 
these  details  of  construction  mentioned  in  the  opinion 
or  decision  of  the  Board  of  Examiners-in-Chief.  Both 
Mr.  Stebler  asserted,  and  the  board  of  appeals  found, 
that  the  Stebler  invention  was  much  broader  than  these 
details  of  construction. 

The  defendant  harps  very  much  upon  the  term 
*'chute"  as  used  in  the  claims  and  seeks  by  a  play  upon 
this  word  to  argue  non-infringement.  It  must  be  re- 
membered that  Mr.  Stebler  in  his  patent  does  not  limit 
himself  to  the  transverse  inclination  of  his  distributing 
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belt.  Within  the  terms  of  his  invention  such  belt 
may  run  flat,  in  which  latter  case  both  sides  of  his 
barriers  or  guiding  means  may  at  times  come  in  contact 
with  the  fruit,  but  where  he  uses  the  inclined  arrange- 
ment of  the  distributing  belt,  as  shown  in  the  preferred 
form  of  his  invention  in  the  drawings  of  his  patent, 
the  chute  along  which  the  fruit  runs  is  formed  by  the 
belt  and  the  upper  surface  or  face  of  the  guides 
against  which  the  fruit  bears  by  gravity.  The  term 
"chute"  in  this  sense  is  broad  and  generic.  Everyone 
is  familiar  with  the  common  chute  which  consists  of 
simply  two  pieces  of  material  set  at  right  angles  to 
each  other  and  forming  a  V-shaped  chute  or  trough. 
Three  sides  are  not  required  to  form  a  chute.  In  fact 
this  play  upon  words  is  the  same  defense  and  literal 
construction  which  defendant  attempted  to  place  upon 
the  claims  of  the  Robert  Strain  reissue  patent  in 
Stebler  v.  Riverside  Heights  Orange  Growers'  Asso- 
ciation and  which  was  denied  by  this  court  in  its  opin- 
ion in  205  Fed.  735.  It  is  directly  opposed  to  the  de- 
cision of  the  Supreme  Court  in  Bates  v.  Coe,  98  U.  S. 

"Sufficient  has  already  been  remarked  to  show 
that  the  invention,  in  its  primary  feature,  is  an 
improved  machine  for  drilling,  composed  of  the 
devices  pointed  out  in  the  specification,  which 
operate  and  perform  the  functions  therein  de- 
scribed, and  which  by  their  joint  operation  in 
the  manner  described  accomplish  the  patented 
result. 

"Where  there  is  only  one  combination  of  an 
entire  character,  incapable  of  division  or  separate 
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use,   the   defenses   cf   the   kind   mentioned   must 
be  addressed  to  the  invention. 

"Devices  in  one  machine  may  be  called  by 
the  same  name  as  those  contained  in  another, 
and  yet  they  may  be  quite  unlike,  in  the  sense 
of  the  patent  law,  in  a  case  where  those  in  one 
of  the  machines  perform  different  functions  from 
those  in  the  other.  In  determining  about  simi- 
larities and  differences,  courts  of  justice  are  not 
governed  merely  by  the  names  of  things,  but 
they  look  at  the  machines  and  their  devices  in 
the  light  of  what  they  do  or  what  office  or  function 
they  perform,  and  how  they  perform  it,  and  find 
that  a  thing  is  substantially  the  same  as  another, 
if  it  performs  substantially  the  same  function  or 
office  in  substantially  the  same  way  to  obtain  sub- 
stantially the  same  result;  and  that  devices  are 
substantially  different  zvhen  they  perform  differ- 
ent duties  in  a  substantially  different  way,  or 
produce  substantially  a  different  residt.  Cahoon 
V.  Ring,  I  Cliff.  620." 

As  said  by  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  in  Carlson  Motor  &  Truck  Co.  v.  Max- 
well Briscoe  Motor  Co.,  197  Fed.  309,  315: 

"The  question  is  not  one  of  nomenclature,  but 
of  mechanics  and  relates  not  to  the  names  given 
to  the  parts  of  the  combination,  but  to  the  various 
functions  they  perform." 

At  the  argument  of  this  appeal  defendant's  counsel 
attempted  to  lead  this  court  to  believe  that  complainant 
and  complainant's  counsel  had  attempted  to  mislead 
and  had  mislead  the  trial  judge  as  to  the  defendant's 
machines  and  their  mode  of  operation.  In  its  brief 
on  this  appeal  defendant  says: 
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"We  cannot  refrain  from  criticizing  the  manner 
in  which  appellee  endeavored  to  mislead  the  lower 
court  as  to  an  understanding  of  the  operation  of  the 
appellant's  machine,  so  far  as  relates  to  the  operation 
of  the  claimed  distributing  feature  of  the  apparatus, 
the  said  apparatus  being  illustrated  by  Complainant's 
Photo  Exhibits  4,  5,  6,  7  and  8."  (Deft's  Brief,  page 
68.) 

Again  defendant  says   (Brief,  page  89)  : 
''There  has  been  no  testimony  presented  other  than 
the  incorrect  Photo  Exhibit  No.  5,  for  the  establish- 
ment of  a  charge  of  infringement." 

In  this  connection  defendant  urges  the  rule  that  the 
burden  of  proving  infringement  rests  in  the  first  in- 
stance upon  the  plaintiff.  But  defendant  ignores  the 
rule  that  a  party  who  seeks  in  an  appellate  court  to 
review  and  reverse  a  finding  of  fact  must  present  to 
the  appellate  court  all  the  proofs  upon  which  the  lower 
court  passed  judgment.  It  was  defendant's  duty  to 
place  this  court  in  the  possession  of  the  evidence.  That 
plaintiff  could  have  mislead  the  trial  judge  who  twice, 
for  the  very  purpose  of  ascertaining  the  mode  of 
operation  and  the  mechanisms  of  defendant's  machines, 
in  the  presence  of  counsel  for  both  parties  and  in 
the  presence  of  both  parties,  inspected  defendant's 
machines  in  actual  service  and  at  the  same  time 
compared  the  same  with  the  Stebler  machines  in 
actual  service,  is  absurd.  Necessarily  the  findings  of 
the  lower  court  are  based  not  simply  upon  the  oral 
evidence,   but  upon   this   best  proof,  i.   e.,   the  actual 
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machines  in  commercial  operation  by  the  defendant. 
It  does  not  set  well  for  defendant  to  slur  either 
complainant  or  his  counsel  under  such  circumstances. 

Defendant  summarizes  its  claim  of  non-infringe- 
ment on  page  79  of  its  brief.  It  is  predicated  upon 
the  false  and  unsustained  contention  that  the  defend- 
ant's fruit  bins  are  not  extended  beyond  the  fruit 
sizer.  It  overlooks  and  ignores  totally  the  fact  that 
the  Stebler  invention  was  not  limited  to  such  an 
extension  and  it  also  overlooks  and  ignores  the  true 
facts  regarding  defendant's  machines, — they  are  ex- 
tended three  feet  nine  inches  from  the  end  of  the 
last  grader  section  to  the  end  of  the  distributing  belts, 
— seventy-eight  inches, — six  feet  six  inches  beyond  the 
last  grading  opening.  The  fruit  from  the  last  grading 
opening  in  defendant's  machine  may  readily  be  directed 
and  conveyed  on  the  distributing  belts  and  barriers 
to  the  extreme  end  of  this  six  foot  six  inch  extension 
or  to  any  part  thereof,  whenever  occasion  requires, 
to-wit,  when  the  run  of  fruit  is  extra  heavy  to  that 
particular  size.  This  is  the  same  function  as  in  the 
Stebler  apparatus. 

The  third  differentiation  made  by  defendant  between 
its  machines  and  the  Stebler  patent  construction  is 
that  in  defendant's  machines  there  are  no  "chutes" 
disposed  diagonally  of  the  conveyor.  This  is  completely 
disposed  of  by  observation  that  none  of  the  claims 
found  to  be  infringed  are  limited  to  such  diagonal  or 
transverse  arrangement  of  the  guiding  barriers  on 
the  distributing  belt. 

The  fourth  attempted  differentiation  is  defendant's 
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play  on  the  word  ''chutes"  and  a  reiteration  of  this 
same  alleged  limitation  to  diagonal  arrangement. 

The  fifth  attempted  differentiation  is  the  allegation 
that  "in  the  appellant's  machine  the  normal  working 
thereof  is  without  the  employment  of  the  longitudinally 
adjustable  barriers."  This  may  be  sufficiently  an- 
swered by  adverting  to  the  fact  that  the  court  has 
only  enjoined  the  use  of  the  barriers  in  combination 
with  the  other  elements  of  the  machine.  Defendant 
may  still  use  its  machines  in  what  it  thus  contends 
is  their  ''normal  working."  But  complainant  is  entitled 
to  enjoin  any  use  thereof  which  includes  the  combina- 
tion invented  and  produced  by  him  and  covered  by  his 
patent. 

In  this  summary  of  defendant's  brief  we  do  not 
find  any  substantial  error,  even  from  defendant's  stand- 
point, in  any  of  the  court's  findings  of  fact.  This 
summary  does  not  allege  that  the  lower  court  was  in 
error  in  finding  that  in  defendant's  machines  they  had 
so  interrelated  the  adjustability  of  the  barriers  and  the 
adjustable  bin  partitions,  that  the  novel  result  sought 
for  and  obtained  by  the  Stebler  invention  could  be 
secured,  and  this  cannot  be  denied.  This  is  the  fact 
that  the  lower  court  found  against  defendant  and  it  is 
the  fact  upon  which  the  decree  of  infringement  sub- 
stantially rests.  It  is  a  fact  which  is  not  denied  by 
defendant.  It  is  a  fact  which  is  apparent  upon  a  cor- 
rect understanding  of  the  photographs,  Complainant's 
Exhibits  4,  5,  6,  7,  and  8;  of  the  testimony  of  com- 
plainant's witnesses  Stebler  and  Knight.  It  is  to  be 
noted  that  Complainant's  Exhibits  4  and  8  each  shows 
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three  distributing  belts,  and  Plaintiff's  Exhibit  5  two. 
With  the  various  slots  above  and  below  each  of 
these  respective  belts  the  great  variety  of  adjustment 
of  the  barriers  and  of  the  chutes  formed  by  the 
barriers  and  the  belts  will  be  obvious.  The  fact  that 
the  bin  partitions  are  adjustable  is  shown  by  Mr. 
Stebler's  testimony  [Transcript  Record,  page  137] ; 
also  that  these  bin  partitions  may  be  moved  lengthwise 
in  the  machine,  and  that  the  bin  space  in  defendant's 
machine  is  longer  than  the  grader  element. 

On  page  139  of  the  record  we  find  Mr.  Stebler's 
direct  statement  that  the  bin  space  in  defendant's 
machine  is  forty-five  inches  longer  than  the  end  of 
the  last  grading  element.  See  also  testimony  of  Mr. 
Knight.  [Transcript  Record,  pages  263-265^  266  and 
267.]  See  Mr.  Stebler's  testimony,  also,  that  in  his 
machines  the  bin  spaces  are  usually  ten  or  twelve  feet 
longer  than  the  grader.  [Transcript  Record,  page 
169..]  In  other  words,  in  the  Stebler  machines  the 
extension  of  the  bin  spaces  has  usually  been  ten  or 
twelve  feet  while  in  the  defendant's  machine  the  exten- 
sion has  been  and  is  six  feet  six  inches  beyond  the  last 
grading  opening  or  aperture.  Also  note  Mr.  Stebler's 
testimony  that  in  instances  his  machines  have  been 
installed  where  the  length  of  the  bins  was  not  longer 
than  the  grader,  so  that  the  object  in  such  installations 
was  that  of  the  adjustabihty  of  the  bins  with  relation 
to  the  adjustability  of  the  guiding  means  only,  and  did 
not  carry  out  the  invention  to  its  ultimate  degree, — 
the  longitudinal  extension  of  the  bins. 

Mr.   Knight's  testimony   [Transcript  Record,  pages 
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203  and  205]  is  directly  that  in  the  defendant*s  ma- 
chines the  adjustable  bin  partitions  have  the  same  rela- 
tion to  the  adjustability  of  the  deflectors  or  guides  as 
in  the  Stebler  patent;  that  the  distributing  belt  in  de- 
fendant's machines  is  inclined  and  extends  longitudin- 
ally of  the  machine;  that  the  distributing  belts  and  bin 
space  in  defendant's  machine  are  of  greater  longi- 
tudinal extension  than  the  grading  element. 

It  is  to  be  again  remarked  that  after  hearing  this 
testimony  and  the  issue  thereon  raised  by  defendant, 
the  court  inspected  the  defendant's  machines  and  found 
the   truth    of   complainant's    testimony. 

This  coincident  or  correlated  adjustment  in  defend- 
ant's machines  of  the  barriers  and  of  the  bin  partitions 
is  admitted  by  defendant's  witness,  John  A.  Milligan, 
the  president  of  the  defendant  association.  See  his 
testimony  on  page  305  of  the  record.  Mr.  Milligan, 
page  306,  says  that  the  barriers  are  not  used  at  all 
times,  but  that  they  are  needed  in  case  of  enlarging 
a  bin.  "For  instance,  as  our  26  size  this  last  year 
ran  heavily,  the  slats  were  used  only  in  that  instance, 
or  wherever  in  any  bin  it  was  necessary  where  the  bin 
was  enlarged  to  place  the  obstruction  to  distribute  prop- 
erly in  the  one  bin."  Note  particularly  Mr.  Milligan's 
answer  to  the  question  by  the  trial  court  at  tne  bottom 
of  page  306  of  the  record.  Here  Mr.  Milligan  directly 
admits  that  the  object  of  this  adjustment  was  to  en- 
large the  bin  from  two  feet  or  three  feet  to  six  feet  or 
seven  feet  or  eight  feet.  That  the  use  of  these  barriers 
"will  enable  the  fruit  to  fall  which  way  you  want  into 
that  one  bin,  instead  of  directly  to  that  one  point." 
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Note  page  307  of  the  transcript  of  record  that  this  was 
the  understanding  of  Judge  Trippet  and  borne  out  by 
his  inspection    of  the  machines. 

See  also  the  testimony  of  defendant's  witness  Brook- 
hart.  [Transcript  Record,  page  339.]  He  says  that 
when  running  the  fruit  past  the  next  grading  opening 
"you  would  have  to  move  your  bin  over  to  take  care 
of  that  fruit;  the  bin  boards  are  adjustable." 

It  is  to  be  noted  that  these  questions  on  pages  339 
and  340  were  asked  of  the  defendant's  witness  by  the 
court,  and  that  after  this  testimony  was  given  the 
court  again  inspected  the  defendant's  machines. 

On  page  340  of  the  record  the  defendant's  witness 
Brookhart  admits  that  with  defendant's  machines  the 
operator  could  carry  the  fruit  along  the  runway  as 
far  as  desired.  Mr.  Brookhart,  however,  makes  another 
admission  which  is  fatal  to  defendant's  contentions. 
See  his  testimony  on  page  376  wherein,  referring  to 
these  barrier  boards  of  defendant's  machines,  he  says 
that  the  bin  partitions  can  be  moved  or  adjusted 
absolutely  at  the  will  of  the  operator,  and  that  that 
adjustment  of  the  bin  partitions  was  intended  to  be 
with  relation  to  where  the  fruit  was  to  be  delivered 
from  a  given  barrier  board. 

Defendant's  witness  Ofstad  [Transcript  Record, 
page  392]  says  that  the  object  of  the  adjustment  of  the 
bins  was  to  give  capacity  so  that  they  could  get  packers 
at  the  bins  and  increase  the  output  per  day.  He  says 
[Transcript  Record,  page  406]  that  he  never  saw  a 
machine  with  a  deflector  before  Mr.  Stebler's  invention. 
Mr.  Ofstad  is  shown  to  have  been  familiar  with  the 
"camel  back"  and  the  "Rayburn"  installations. 
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In  rebuttal  Mr.  Stabler  was  again  called  to  the  wit- 
ness stand.  His  testimony  on  page  505,  on  redirect 
examination,  is  directly  to  the  point  that  the  same  bin 
arrangement  and  the  same  interrelation  of  the  adjust- 
able bin  partitions  and  the  adjustable  guides  on  the 
distributing  belt  can  be  secured  in  defendant's  machines 
by  the  use  of  the  so-called  barriers  or  deflectors,  as 
in  the  embodiment  of  his  invention  shown  in  the  Stebler 
patent.  After  hearing  this  testimony  fully  the  trial 
judge  again  visited  the  defendant's  machines.  It  is 
true  he  did  not  see  the  particular  machines  at  Porter- 
ville,  but  he  did  see  machines  which  the  parties  agreed 
were  identical  therewith  and  had  been  manufactured 
and  installed,  by  the  actual  defendant,  Mr.  Parker,  in 
packing  houses  near  Tustin,  Orange  county,  California. 

During  the  testimony  of  Mr.  Brookhart,  the  court 
expressed  the  desire  to  again  see  the  machines.  "Now 
after  I  have  heard  all  this  evidence"  [Transcript  Rec- 
ord, page  445],  Mr.  Brookhart  testified  that  these 
Orange  county  machines  were  practically  identical 
with  the  Porterville  machines,  and  counsel  for  defend- 
ant agreed  therewith,  and  thereafter,  after  the  conclu- 
sion of  Mr.  Stebler's  rebuttal  testimony,  the  court 
was  adjourned  and  said  machines  visited  and  inspected 
in  actual  operation. 

On  the  issue  of  infringement,  therefore,  this  case 
is  j)eculiarly  one  for  the  application  of  the  rule  that 


the  findings  of  the  trial  court  "must  be  treated  as  un- 
assailable." 

Adamson  v.  Gilliland,  242  U.  S.  350,  353; 
Central    California    Canneries    Co.    v.    Dunkley 
Co.,  Case  No.  2915,  decided  by  this  court  Oct. 
I,  1917. 

While  the  defendant  in  the  argument  of  this  appeal 
has  given  its  praise  to  the  old  **camel  back"  apparatus, 
its  witness  Ofstad  has  demonstrated  the  value  of  the 
Stebler  invention  over  that  type  of  apparatus  and 
shown  us  that  it  was  to  secure  the  advantages  of 
economy  of  floor  space  that  moved  the  defendant  to 
appropriate  the  Stebler  invention.  Mr.  Ofstad  testifies 
[Transcript  Record,  page  414]  that  economy  of  pack- 
ing house  floor  space  is  very  much  sought.  He  testifies 
that  the  advantage  in  defendant's  installation  was  "be- 
cause we  wanted  capacity  in  that  house,  and  there  were 
posts  there  limiting  the  equipment  for  wide  graders, 
and  consequently  the  Parker  type  and  grader  machine 
was  narrower,  and  we  could  get  the  equipment  in  the 
required  space."  [Transcript  Record,  page  415.]  His 
testimony  commencing  with  the  last  question  of  page 
417  and  to  the  end  of  the  cross-examination  demon- 
strates to  a  certainty  that  the  Stebler  invention  was  a 
great  improvement  and  possessed  important  practical 
advantages.  He  sums  up  his  testimony  with  the  state- 
ment that  he,  as  a  practical  packing-house  man,  would 
not  think  of  putting  in  one  of  the  old  "camel  back" 
systems. 

Defendant's  theory  on  this  appeal  seems  to  be  that 
the  Stebler  invention  must  be  limited  to  the  use  of  a 
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short  grader  or  sizer  and  a  very  long  distributing 
belt  and  series  of  bins,  and  that  the  guiding  means 
must  be  arranged  transversely  or  diagonally  on  the 
belt.  Defendant  argues  that  as  thus  construed  the 
defendant's  machines  do  not  infringe.  If  wrong  in 
either  or  both  of  these  propositions  there  remains 
nothing  to  defendant's  claim  of  non-infringement.  It 
is  clear  that  to  so  limit  either  the  Stebler  invention 
or  the  claims  would  be  to  ignore  the  true  essence  of  the 
Stebler  invention.  A  comparison  of  the  several  claims, 
held  to  be  infringed,  with  defendant's  machine  will 
serve  to  demonstrate  that  such  claims  are  not  to  be  so 
limited. 


Comparative  Analysis  of  Stebler  Distributing  Ap- 
paratus  Patent,   Plaintiff's   Exhibit   2. 


Stebler  Patent. 

CLAIM   I. 

( 1 )  A  fruit  grading  ele- 
ment constructed  to  de- 
liver fruit  at  different 
longitudinal  portions. 

This  is  the  grader  and 
the  claim  does  not  em- 
brace or  require  any  ad- 
justment of  the  grade- 
openings. 

(2)  Inclined  traveling 
supporting  and  distribut- 
ing "means,"  the  inclined 
belt   TO  and  devices  hav- 


Defendant's    Machines. 

The  grader  composed  of 
the  roller  sections  and 
grading  belt,  whether  any 
adjustment  be  possible  of 
the  grade-openings. 


The  inclined  distribut- 
ing belts  arranged  below 
the  grader  and  the  ''bar- 
riers" having  the  function 
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ing  the   function  of  con-     of  controlling  the  point  of 
trolling  the   point  of   de-     delivery  as  desired, 
livery  as  desired. 

This  claim  specifies  that  the  distributing  apparatus 
shall  be  longer  than  the  "grading  element."  It  does  not 
say  50%  longer  or  any  specified  ratio.  The  advantage 
of  extension  is  greater  bin  space.  This  feature  is  not 
used  to  the  same  degree  or  extent  in  delendant's 
machines  as  Mr.  Stebler  actually  uses  it,  but  is  present 
to  the  extent  of  substantially  y8  inches  of  extension 
beyond  the  last  grade-opening.  Would  eight  inches 
of  extension  beyond  the  frame  of  the  grader  infringe 
and  defendant's  extension  not  infringe?  We  must 
look  at  what  the  devices  do  and  how  they  do  it. 
Bates  V.  Coe,  98  U.  S. 

Things  are  large  and  small  only  relatively.  So  they 
are  extended  only  relatively.  The  purpose  of  extension 
is  the  same  in  defendant's  machine  though  relatively 
the  extension  is  not  so  great. 

CLAIM  2. 

( 1 )  A  grading  element  The  grading  or  separat- 
( again  note  that  adjust-  ing  mechanism  regardless 
ment   of   the   grade-open-     of  adjustment. 

ings  is  not  material). 

(2)  The     distributing  The  distributing  belts, 
belt  10. 

(3)  "Guiding  means"  The  barriers  which  may 
arranged  along  the  belt, —  be  adjusted  on  the  belts  in 
the  parts  12  or  12  and  13.  any  relative  desired  posi- 
Not  limited  to  these  parts  tion  for  conveyance  and 
connected  to  bars  or  studs  discharge. 
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14  or  to  an  inclined  or 
transverse  arrangement.  ' 
(4)  Bins  arranged  along 
the  length  of  the  belt  10 
and  at  the  sides  thereof. 


CLAIM  3. 

( 1 )  A  grading  element. 

(2)  A  traveling  con- 
veyor (10)  extending 
longitudinally  under  said 
grading  element. 

(3)  Bins  whose  longi- 
tudinal extension  is  great- 
er than  the  extension  of 
the  "grading  element." 

(4)  Guiding  means  hav- 
ing the  function  "to  guide 
the  fruit"  to  the  bins. 


CLAIM  5. 

(i)  A  grading  element. 
(Adjustability  of  grade- 
openings  not  a  factor  of 
the  claim.) 

(2)  A  distributing  belt. 
(The  beh  10.) 


The  bins  arranged  along 
the  length  of  the  distribute 
ing  or  conveying  belts  and 
at  the  side  thereof. 

Exactly  correspondence, 
i.  e.,  a  grading  element. 

The  belts  are  arranged 
under  the  grading  element 
and  travel  longitudinally 
thereof. 

Bins  whose  longitudinal 
extension  is  78  inches 
longer  than  the  "grading 
element." 

Guiding  means,  i.  e.,  the 
15,  20  or  24  inch  long 
"barriers"  having  the 
function  of  guiding  the 
fruit  to  the  bins. 

The  grading  element 
composed  of  the  roller  sec- 
tions and  the  inclined 
traveling  grading  belt. 

The  belts  arranged  at 
the  side  of  the  grading 
element  and  below  the 
same. 
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(3)  Bins  made  up  of 
front  and  back  walls,  ad- 
justable partitions,  and 
bottoms. 

(See  Note.) 

(4)  Guiding  means  — 
(in  the  specification  re- 
ferred to  in  the  preferred 
form  of  embodiment  of 
the  invention,  as  the  parts 
12,  13,  which  are  suitably 
supported  on  suitable  bars 
or  studs  14.) 

The  claim  calls  for  the 
capability  of  adjusting  the 
outer  ends,  i.  e.,  the  de- 
livery ends  of  the  guiding 
means  so  that  the  portion 
of  the  bin  space  to  which 
the  fruit  will  be  delivered 
is  within  the  option  of  the 
operator.  As  it  is  the 
point  of  termination  of  the 
barrier  formed  by  the  part 
12  or  13  that  ends  the  re- 
sistance to  the  tendency 
of  gravity  to  carry  the 
fruit  off  the  belt  10,  and 
into  the  bin  space,  the  ter- 
mination of  the  outer  end 
is  the  determining  feature 
of  delivery. 


The  bins  made  up  of 
front  and  back  walls,  bot- 
toms and  partitions  ad- 
justable at  will. 

(See  Note.) 

The  15  inch  or  20  and 
24  inch  long  "guiding 
means"  or  "barrier"  pieces 
which  may  be  fixed  at  the 
will  of  the  operator  in  the 
desired  positions  to  deliver 
the  fruit  from  a  given 
grade-opening  to  a  desired 
part  of  the  bin  space.  This 
bin  space,  by  means  of 
the  adjustable  partitions, 
may  be  arranged  at  the 
points  selected  by  the  oper- 
ator and  bins  may  be  wide 
or  narrow  and  may  be  ex- 
tended beyond  the  line  of 
the  opening  of  the  next 
grade-opening  for  same 
adjustment  of  bin  space 
and  delivery  as  in  the 
Stebler.  The  termination 
of  the  ends  of  these  bar- 
riers is  depended  on  the 
same  as  in  the  Stebler  to 
determine  the  point  of  de- 
livery. 
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This  claim  calls  for  the  bin  space  being  extended 
longer  than  the  grader.  It  is  to  be  particularly  noted 
it  is  not  limited  to  such  extension  being  j^',  y^,  %  or 
any  relatively  greater  length.  Any  extension  will  to 
that  degree  utilize  this  feature  to  the  extent  of  such 
extension.  The  extent  is  to  degree,  not  differing  in 
principle. 

In  defendant's  machine  the  guiding  means  may  be 
slided  longitudinally  of  the  apparatus  to  adjust  the 
longitudinal  or  lengthwise  position  of  the  outer  or 
discharge  end  of  the  barriers  as  desired,  and  two  or 
more  barrier  pieces  may  be  arranged  in  line.  The 
purpose  and  function  of  this  adjustment  is  the  same. 
Full  equivalency  is  therefore  present. 


CLAIM  6. 

( 1 )  A  grading  element. 

(2)  A  horizontal  travel- 
ing conveyor  inclined 
downwardly  away  from 
the  grading  element. 


(3)  Bins  arranged  be- 
low and  along  said  con- 
veyor. 

(4)  Guiding  means  ar- 
ranged along  the  conveyor 
providing  chutes  for  di- 
recting fruit  to  the  bins. 


A  grading  element. 

Not  simply  one,  but 
more  than  one  traveling 
conveyor,  each  of  which 
is  inclined  downwardly 
away  from  the  grading 
element. 

Bins  arranged  below 
and  along  said  conveyor. 

Guiding  means  consist- 
ing of  what  we  have  called 
for  the  want  of  a  better 
name,  "barriers,"  which  in 
connection  with  the  sur- 
face   of    the    distributing 
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CLAIM  8. 

(i)  A  fruit  grader  of 
the  graduated  rotary  mem- 
ber and  traveling  belt 
type. 

Note  that  the  rotary 
member  and  the  belt  form 
a   grading  way  or  chute. 


(2)  A  traveling  con- 
veyor arranged  under  the 
grader  (the  belt  10). 

(3)  A  series  of  bins 
along  the  conveyor. 

(4)  An  adjustable  guid- 
ing means  arranged  along 
the  conveyor  and  forming 
a  chute,  said  guiding 
means  being  adjustable  to 
shift  the  point  of  dis- 
charge longitudinally  or 
lengthwise  of  the  con- 
veyor. 


belt  form  a  chute  and  di- 
rect the  fruit  to  the  por- 
tion of  the  bin  desired. 


The  full  equivalent;  the 
grading  way  or  chute  be- 
ing composed  of  a  rotary 
member  and  an  endless 
belt.  Either  the  rotary 
member  may  be  adjusted 
toward  the  belt  or  the  belt 
toward  the  rotary  mem- 
ber. 

Not  only  one,  but  sev- 
eral distributing  belts  or 
conveyors  all  arranged  un- 
der  the  grader. 

A  series  of  bins  along 
the  conveyor. 

An  adjustable  guiding 
means  composed  of  the  15 
inch  or  twenty  inch  or 
twenty-four  inch  pieces  of 
wood  or  barriers  when 
placed  in  position  on  the 
conveyor  form  in  conjunc- 
tion therewith  a  chute 
"for  directing  the  graded 
fruit  into  said  bins"  and 
these  pieces  of  wood  or 
guiding  means  are  adjust- 
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CLAIM     II. 

(i)  A  fruit  grading 
element. 

(2)  A  series  of  bins 
provided  with  adjustable 
partitions. 

(3)  The  conveyor  belt 
(10)  traveling  longitudi- 
nallv  between  the  grading 
element  and  bins. 

(4)  Guiding  means  ar- 
ranged along  the  conveyor 
and  forming  chutes,  said 
guiding  means  being  ad- 
justable to  shift  the  longi- 
tudinal   position    of    their 


able  to  shift  the  point  of 
discharge  longitudinally  of 
the  conveyor  in  two  ways, 
— each  barrier  may  be 
slided  in  the  slot  along  the 
length  of  the  distributing 
system,  thereby  adjusting 
the  point  of  discharge,  or 
an  additional  barrier  piece 
may  be  inserted  to  thus 
adjust  the  discharge,  thus 
fully  corresponding  in 
either  respect  with  the  re- 
quirements of  this  claim. 


A  fruit  grading  element. 

A  series  of  bins  pro- 
vided with  the  adjustable 
partitions. 

The  distributing  belt  or 
belts  traveling  longitudi- 
nally between  the  grading 
element  and  bins. 

Guide  means  which  we 
have  termed  "barriers" 
and  which  may  be  ar- 
ranged along  the  conveyor 
to  form  a  chute  or  chutes 
for   guiding  the   fruit   to 
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outer  or  delivery  ends  in  the  bins  and  which  are 
accordance  with  the  longi-  adjustable  either  by  slid- 
tudinal  position  of  the  ing  the  barrier  piece  to 
walls  or  adjustable  parti-  the  desired  position,  or  by 
tions  of  the  bins.  •    such   sliding  such  barrier 

piece  as  desired  and  also 

putting  in  place  an  addi- 

'  .         '  itional    barrier    piece    or 

pieces    so   that   the   outer 

^    '  end  of  the  chute   formed 

■   ■    •    '      ^        .  by   such  barrier  piece  or 

pieces  and  the  surface  of 
-  the  belt  is  adjusted  to  de- 

•  liver  the  fruit  in  accord- 

ance with  the  longitudinal 
position  or  adjustment  of 
the  walls  of  the  bin. 

It  is  thus  seen  that  there  is  an  exact  correspondence 
between  the  combination  of  claim  ii  and  the  elements, 
the  interrelation  of  the  elements  and  the  functions 
of  the  elements  in  the  defendant's  machine.  Full 
mechanical  equivalency  not  only  of  the  combination  as 
a  whole  but  of  each  element  exists. 


CLAIM     14. 

(i)  A  grader  element 
of  the  graduated  rotary 
member  and  endless  belt 
type  forming  a  grading 
way  or  chute. 


The  rotary  wall  mem- 
ber and  the  grading  belt 
form  a  grading  way  or 
chute  which  for  this  claim 
is  the  entire,  complete  and 
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Note  that  adjustability 
of  the  grading  openings  is 
not  an  element  of  the 
claim. 

(2)  A  series  of  bins. 

(3)  The  distributing 
belt  (10). 

(4)  Guiding  means  ar- 
ranged along  the  conveyor 
forming  chutes  to  guide 
the  fruit  to  said  bins. 


CLAIM  15. 
(i)  A  grader  element 
of  the  graduated  rotary 
member  and  endless  belt 
type  forming  a  grading 
way  or  chute. 


full  mechanical  equivalent. 


(2)  A  downwardly  In- 
clined belt  extended  longer 
than  the  grader. 


A  series  of  bins. 

The  distributing  bert  or 
belts. 

The  guiding  means 
made  up  of  the  barrier 
pieces  as  desired,  which 
form  chutes  in  the  same 
sense  and  for  the  same 
purpose. 

A  roller  section  and 
grading  belt,  forming  the 
grading  element  are  the 
full  equivalent. 

This  claim  does  not  call 
for  any  relative  adjust- 
ment of  the  grading  open- 
ing. 

The  belt  or  belts  of 
the  distributing  apparatus 
which  are  extended  about 
78  inches  longer  than  the 
grading  element  and  for 
the  same  purpose,  that  is, 
the  flexibility  or  adjust- 
ability of  the  respective 
bin  spaces. 
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(3)  Suitable  means  on  The  adjustable  and  reg- 
the  belt  for  guiding  the  ulable  at  will  guiding 
fruit  to  the  bins,  this  suit-  means  formed  by  the  bar- 
able  means  being  included     riers. 

in    the    term    "traveling, 

separating  and  distributing  . 

means."  This  phrase  in- 
cludes the  relative  adjust- 
ability of  the  guiding 
means. 

(4)  A  series  of  bins. 

CLAIM  19. 

( 1 )  A  grading  element. 

(2)  An  inclined  distrib- 
uting belt  10. 

(3)  Guiding  means  ar- 
ranged along  the  belt  10 
and  forming  chutes  for 
directing  the  fruit. 

(4)  Bins  arranged  be- 
low and  along  the  belt  10. 

(5)  The  bins  having 
movable  partitions  where-  -        . 
by  the  width  of  the  bins 

may  be  adjusted.  ' 

As  said  by  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  in  J.  L.  Owens  Co.  v.  Twin  City  Sep- 
arator Co.,  168  Fed.  259: 


A  series  of  bins. 

A  grading  element. 

Not  only  one  but  sev- 
eral inclined  distributing 
belts.  ' 

Guiding  means  arranged 
along  the  distributing  belt 
and  belts  and  forming 
chutes  in  the  same  sense. 

Bins  arranged  below  and 
along  the  distributing 
belts. 

Same. 
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"Changes  of  the  form,  composition,  or  construc- 
tion of  parts  of  a  device,  or  of  some  of  the  ele- 
ments of  a  combination,  will  not  avoid  infringe- 
ment, where  the  principle  or  mode  of  operation  of 
the  patentee  is  taken,  and  the  changed  form,  com- 
position or  construction  is  neither  a  distinguishing 
characteristic  of  the  invention  nor  material  to  the 
device  or  combination,  or  its  operation. 

'*If  two  devices  do  the  same  work  in  substan- 
tially the  same  way,  and  accomplish  the  same  re- 
sult, they  are  the  same,  even  though  they  differ  in 
name,  form  or  shape.  (Machine  Co.  v.  Murphy, 
97  U.  S.  125.)" 

It  follows,  therefore,  that  the  defendant's  ''barriers," 
although  differing  in  form  and  in  the  name  given  to 
them,  perform  exactly  the  same  function  when  in  use 
and  in  substantially  if  not  exactly  identically  the  same 
manner  as  the  telescopic  guide  means  of  the  Stebler 
patent.     They  are  therefore  the  same  thing  and  full 
mechanical  equivalents  in  the  combination.     As  said 
further  by  this  court  in  this  last  referred  to  opinion: 
"But  the  description  in  a  specification  or  draw- 
ing, of  a  form,  or  a  composition,  or  construction, 
of  a  mechanical  element,  when  that  form,  compo- 
sition, or  construction  is  not,  and  is  not  claimed 
to  be,   essential  to   the  combination  or  improve- 
ment claimed,  is  the  mere  pointing  out  of  the  best 
mode  in  which  the  patentee  contemplated  applying 
the  principle  of  his  invention  under  section  4888 
Rev.  St.  (U.  S.  Comp.  St.  1901,  page  3383),  and 
does  not  deprive  him  of  protection  for  mechanical 
equivalents  or  indicate  that  he  intended  to  give 
up  all  other  modes   of  application.      Continental 
Paper  Bag  Co.  v.   Eastern  Paper  Bag  Co.,  210 
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U.  S.  405;  National  Hollow  Brake  Beam  Co.  v. 
Interchangeable  B.  B.  Co.,  106  Fed.  693;  City  of 
Boston  V.  Allen,  91  Fed.  248,  249." 

See  also  the  opinion  of  this  court  in  Los  Angeles 
Art  Organ  Co.  v.  Aeolian  Co.,  143  Fed.  887,  where  the 
court  says: 

"The  substantial  identity,  therefore,  that  is  to 
be  looked  to,  in  cases  of  this  kind,  respects  that 
which  constitutes  the  essence  of  the  invention,  viz., 
the  application  of  the  principle.  If  the  mode  of 
carrying  the  same  principle  into  effect  adopted  by 
the  defendant,  still  shows  only  that  the  principle 
admits  of  the  same  application,  in  a  variety  of 
forms,  or  by  a  variety  of  apparatus,  the  jury  will 
be  authorized  to  treat  such  mode  as  a  piracy  of 
the  original  invention." 

It  is  clear  that  the  defendant  did  not  apply  to  the 
prior  art  for  the  combination  which  it  has  in  its  ap- 
paratus, but  that  on  the  contrary  it  has  simulated  the 
Stebler  invention  and  has  simply  attempted  to  some- 
what change  the  looks  of  its  dress  without  changing 
the  dress. 

The  case  is  a  clear  one  of  infringement,  and  the 
Stebler  invention  is  shown  to  be  a  very  meritorious 
invention  which  has  taken  a  high  place  in  the  commer- 
cial world  and  should  be  given  practical  protection  by 
the  court  to  sustain  the  wholesome  theory  of  the  patent 
law. 

Frederick  S.  Lyon, 
.     .        '  Solicitor  for  Appellee. 
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APPELLANTS'  REPLY  BRIEF 

At  the  hearing  of  the  above  appeals,  appellees 
were  granted  fifteen  days  for  the  filing  of  brief, 
and  permission  was  given  appellants  to  file  a  reply 
brief  should  it  be  deemed  advisable  so  to  do.     We 


believe  the  brief  filed  by  appellees  demands  a  rei)ly, 
in  order  that  the  Court  may  not  be  misled  by  certain 
portions  thereof  and  further  that  certain  statements 
contained  therein  may  not  pass  unchallenged. 

The  first  six  pages  of  appellee's  brief  appears  to 
be  directed  to  the  fact  that  inasmuch  as  the  trial 
Judge  saw  the  machine  in  operation,  this  Court 
should  not  disturb  the  decision  of  the  lower  Court, 
contending  ti.  at  this  Court  has  not  before  it  all  of 
the  evidence.  Such  contention  is  not  sound,  and  in 
asserting  this,  counsel  for  appellees  overlooks  the 
fact  that  the  trial  Judge  necessarily  based  infringe- 
ment on  the  construction  given  him  to  the  claims  of 
the  letters  patent  alleged  to  have  been  infringed, 
and  in  so  doing  gave  to  the  claims  the  construction 
contended  for  in  the  lower  Court  and  here  as- 
serted, viz,  that  the  Stebler  patented  device  discloses 
a  generic  invention.  If  the  record  discloses  the  in- 
vention to  be  a  non-generic  one,  a  mere  improve- 
ment over  the  devices  of  the  prior  a]i,  then  the 
argument  advanced  by  appellee  in  the  lower  Court 
and  urged  on  this  appeal  is  unsound.  Appellee 
overlooks  the  fact  that  this  is  an  appeal  in  equity 
and  on  such  the  hearing  in  the  Appellate  Court  is 
a  hearing  de  novo.  If  the  argument  advanced  by 
appellee  be  sound  in  law,  it  is  only  required  that  the 
trial  Judge  be  induced  to  inspect  an  alleged  infring- 
ing machine  in  operation  in  order  to  defeat  the 
right  to  contest  by  appeal  the  corrections  of  the 
decision  of  the  lower  Court,  by  contending  in  the 
Appellate  Court  that  the  lower  Court  ''did  not  ad- 
judge the  issue  solely  upon  the  transcript  of  record 


filed  in  this  Coiii't."  However,  we  have  presented 
to  this  Court  all  that  was  before  the  trial  Judge, 
for  there  has  been  produced  the  Exhibit  of  appel- 
lee's patented  structure  and  we  have  reproduced  by 
model  the  appellants  machine  held  to  be  an  in- 
fringement. 

There  is  also  before  the  Court  model  of  the  Mil- 
ler machine  held  to  be  an  infringement  of  the 
Stebler  patented  distributing  system  in  the  case  of 
Stebler  vs.  Pioneer  Fruit  Company.  This  model 
of  the  machine  held  to  be  an  infringement  in  said 
suit  is  substantially  a  counterpart  of  the  Stebler 
patented  apparatus  so  far  as  relates  to  the  dis- 
tributing means  comprising  the  convej^or  belt  and 
the  transversely  disposed  guide  means  constituting 
the  chutes  for  directing  the  sized  fruit  to  the  fruit 
receiving  bins,  excepting  as  to  the  adjustable  end 
section  of  the  guides.  In  the  Stebler  device  the  ad- 
justable end  12  of  each  guide  is  telescopic  relative 
to  the  body  member  13  of  the  guide,  whereas  in  the 
Miller  de\dce  the  outer  end  of  each  guide  is  hinged 
to  its  body  section.  Otherwise  the  distributing 
means  correspond,  and  an  inspection  of  said  model 
and  comparison  thereof  with  the  Stebler  patent 
enables  one  to  understand  the  construction  and 
operation  of  appellee's  apparatus.  As  a  further 
aid  to  the  Court,  we  presented  in  our  opening  brief, 
opposite  page  76  thereof,  a  cut  of  the  appellants 
machine. 

In  the  brief  filed,  appellee  does  not  deny  the  cor- 
rectness of  either  the  model  of  appellants  machine 
or  the  above  mentioned  cut  illustrative  of  the  said 


machine,  nor  could  he  well  do  so,  inasmuch  as  they 
correctly  illustrate  the  held  infringed  apparatus. 

The  Court  thus  has  all  that  was  before  the  trial 
Judge. 

Appellee  seemingly  relies  on  the  case  of  the  Cen- 
tral California  Canneries  Company  vs.  Dunkley 
Company,  recently  decided  by  this  Court,  as  sus- 
taining his  position.  The  pertinency  of  said  de- 
cided case  is  not  apparent.  There  it  was  admitted 
that  the  defendant's  machine  fell  within  the  claim 
of  the  Letters  Patent,  and  in  fact  was  the  same  de- 
vice, leaving  the  only  question  to  be  determined  by 
the  lower  Court  whether  patentee  Dunkley  was  the 
inventor  of  the  patented  structure.  The  testimony 
presented  on  this  phase  of  the  case  was  conflicting 
and  it  is  the  writer's  understanding  the  testimony 
of  the  principal  witness  produced  by  the  defend- 
ants was  discredited  by  the  trial  judge. 

In  the  present  case,  there  is  no  admission  that 
appellants'  machine  is  the  same  as  the  Stebler 
patented  structure,  even  if  the  claims  thereof  are 
valid,  nor  is  there  conflicting  testimony  as  to  the 
appellants'  machine  working  in  the  manner  set 
forth  in  our  opening  brief.  The  only  possible  con- 
flict of  testimony  being  whether  or  not  the  longitud- 
inally adjustable  barriers  at  times  utilized  in  con- 
nection with  appellants'  machine,  constitute  guide 
chutes  of  the  kind  and  character  of  the  Stebler  pat- 
ented structure.  To  determine  this  question,  i"e- 
quires  that  the  claims  of  the  letters  patent  be  con- 
strued not  only  in  the  light  of  the  prior  art  as  it 
existed  at  the   date   of  the   alleged   invention,   but 


equally  so  in  the  light  of  the  disclosure  of  the  Let- 
ters Patent  themselves. 

From  a  reading  of  the  specification  of  the  Let- 
ters Patent  with  the  drawings  thereof,  it  is  apparent 
that  the  gist  of  appellee's  patent  resides  in  pro- 
vision being  made  for  the  utilization  of  a  compara- 
tive short  grader  or  sizer  in  conjunction  with  a  dis- 
tributing system  and  bins  extended  a  distance 
beyond  the  longitudinal  extension  of  the  grader  oi- 
sizer  member,  the  distributing  sj^stem  comprising 
the  endless  longitudinal  traveling  conveyor  and  the 
elements  12  and  13,  the  latter  being  arranged  trans- 
versely relative  to  the  conveyor  and  forming  down- 
wardly inclined  chutes  or  guides  for  leading  the 
sized  fruit  from  the  discharge  outlets  of  the  grader 
or  sizer  member  to  the  point  of  discharge  into  bins 
to  receive  such  fruit.  These  guides  or  chutes  ai-e 
pivoted  adjacent  the  respective  discharge  outlets 
of  the  grader  or  sizer  member  and  are  of  such  a 
character  that  the  sized  fruit  from  one  of  the  dis- 
charge outlets  ma}^  be  directed  to  a  point  of  dis- 
charge beyond  a  succeeding  discharge  outlet  of  the 
grader  or  sizer  member,  and  this  without  the  two 
streams  of  discharged  sized  fruit  becoming  inter- 
mixed. In  carrying  out  the  invention  of  the 
Stebler  patent,  the  fruit  receiving  bins  are  required 
to  be  projected  beyond  the  longitudinal  extension  of 
the  grader  or  sizer  member,  and  of  necessity  the 
distributing  means  employed  must  be  of  such  a 
character  that  the  stream  of  sized  fruit  discharging 
from  one  discharge  outlet  may  be  carried  beyond 
the   next   discharge   outlet   of   the  grader   or   sizer 
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member  without  an  intermingling  of  the  sized  fruit. 
In  appellants'  machine  the  sized  fruit  discharging 
from  one  discharge  outlet  of  the  grader  or  sizer 
member  cannot  be  carried  beyond  the  next  dis- 
charge outlet  without  causing  an  intermingling  of 
the  sized  fruit.  This  is  due  to  two  causes,  first,  the 
fruit  receiving  bins  and  the  longitudinally  movable 
carrier  are  not  extended  beyond  the  longitudinal  ex- 
tension of  the  grader  or  sizer  member  within  the 
intent  and  spirit  of  the  Stebler  invention,  and  sec- 
ond, no  chutes  or  guides  are  employed  for  leading 
the  fruit  from  the  respective  discharge  outlets  of 
the  grader  or  sizer  member  transversely  of  the 
longitudinally  movable  carrier  to  bins  extended  be- 
yond the  discharge  outlets  for  the  reception  of  the 
sized  fruit,  the  sized  fruit  under  the  Stebler  inven- 
tion being  under  the  control  of  the  chutes  or  guides 
from  the  moment  of  leaving  the  discharge  outlets 
for  the  sized  fruit  until  delivered  into  the  bins  for 
the  reception  thereof. 

In  the  use  of  the  longitudinal  disposed  barrier 
pieces  employed  at  times  during  the  operation  of 
the  appellants  machines  and  when  so  employed 
arranged  parallel  with  the  endless  traveling  con- 
veyor and  adjacent  one  or  more  of  the  fruit  receiv- 
ing bins,  the  sized  fruit  discharging  or  escaping  from 
one  discharge  outlet  of  the  grader  member  cannot  be 
carried  beyond  a  succeeding  discharge  outlet  for  the 
sized  fruit  without  causing  an  intermixing  of  the 
tw^o  sizes  of  sized  fruit,  which  would  necessitate  a 
re-sizing  of  the  sized  fruit  in  order  to  maintain  the 
integi'ity  of  the  sizes.     This  we  illustrated  to  the 


Court  on  argument  by  reference  to  the  model  of 
appellants  machine.  Counsel  for  appellee  com- 
bated the  statement  and  undertook  to  prove  that 
our  statement  was  incorrect,  but  he  was  unable  to 
demonstrate  the  incorrectness  of  our  position. 

We  denied  on  the  hearing  of  this  appeal  the  cor- 
rectness of  the  photographs  used  by  counsel  for 
appellee  to  illustrate  that  the  sized  fruit  escaping 
from  one  discharge  outlet  of  the  grader  member 
could  be  carried  beyond  a  succeeding  discharge  out- 
let without  causing  an  intermingling  of  the  escap- 
ing sized  fruit,  and  there  is  nothing  contained  in 
appellee's  brief  which  disproved  our  statement. 
These  photographs  are  deceiving,  to  the  same  ex- 
tent as  Photo  Ex.  5,  Record  p.  538. 

In  appellee's  apparatus  the  intent  is  to  carrv 
fruit  discharging  from  one  discharge  outlet  of  the 
grader  member  beyond  a  succeeding  discharge  out- 
let without  causing  an  intermixing  of  the  two  sizes 
of  the  discharging  sized  fruit,  and  such  is  necessary 
in  order  that  his  invention  may  be  utilized  in  con- 
nection with  a  short  grader  member,  i.  e.  the  dis- 
tributing means  and  its  associated  fruit  receiving 
bins  extended  a  distance  beyond  the  longitudinal 
extension  of  the  grader  member.  Appellant's  ma- 
chine is  so  designed  that  the  fruit  discharging  from 
one  discharge  outlet  of  the  grader  member  cannot 
be  carried  beyond  a  succeeding  discharge  outlet  and 
the  integrity  of  the  sizes  be  maintained. 

The  construction  and  operation  of  the  Stebk'r 
patented  apparatus  and  equally  so  the  construction 
and  operation  of  the  appellants  invention  has  been 
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fully  considered  and  treated  in  our  opening  brief, 
and  further  consideration  need  not  be  given  thereto, 
it  sufficing  to  state  that  our  statement  as  to  the 
construction  and  operation  of  the  two  machines  is 
fully  stated  and  borne  out  by  the  testimony  of  the 
witnesses,  and  we  are  satisfied  that  we  have  prop- 
erly construed  the  machines,  and  further  that  the 
cuts  appearing  opposite  pages  16  and  76  of  our 
opening  brief  correctly  represent  the  appellee's 
patented  distributing  system  and  the  operation 
thereof  and  the  construction  and  operation  of  the 
appellants'  machine. 

On  page  7  of  appellees'  brief  there  is  a  slight 
criticism  made  as  to  the  lack  of  care  with  which  the 
appellants  proceeded  in  the  perfecting  of  the  ap- 
peal herein.  Criticism  is  made  to  our  sixth  assign- 
ment of  error,  holding  that  the  same  has  not  founda- 
tion therefor  in  the  decree.  This  is  an  immaterial 
error,  but  inasmuch  as  a  reference  to  a  Master  for 
an  accounting  of  profits  and  damages  usually  ap- 
pears in  an  interlocutory  decree,  it  was  taken  for 
granted  that  the  same  v/ould  be  embodied  in  the 
decree  appealed  from  herein,  and  as  the  appeal 
papers  were  prepared  prior  to  the  submission  of  the 
proposed  decree  to  counsel,  and  in  fact,  the  appeal 
papers  filed  with  the  Court  on  the  same  day  the 
interlocutory  decree  was  signed  and  filed,  the  fact 
that  the  decree  did  not  provide  for  a  reference  to 
the  Master  was  overlooked. 

On  the  same  page,  counsel  for  appellee  states, 
that  this  carelessness  on  the  part  of  the  appellant 
is   reiterated   by  the   eighth   assignment  of   error, 
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which  assignment  of  error  alleges  that  the  lowcv 
Court  erred  in  holding  the  appellants  had  infringed 
Re-issue  Letters  Patent  No.  12,297  and  particularly 
Claims  1  and  10  thereof.  We  do  not  understand 
this  criticism  of  counsel,  inasmuch  as  the  inter- 
locutory decree  adjudged  that  Re-issue  Letteis 
Patent  No.  12,297  were  good  and  valid  and  "that 
defendant  has  infringed  upon  said  Re-issue  Letters 
Patent  12,297,  particularly  as  to  Claims  1  and  10 
thereof."  The  eighth  assignment  of  error  is 
directed  to  this  error  of  the  lower  Court.  We  did 
not  challenge  the  decree  holding  the  Re-issue  Let- 
ters Patent  to  be  valid,  nor  could  we  well  do  so,  in 
view  of  the  fact  that  heretofore  this  Court  had 
held  the  Letters  Patent  and  more  particularly 
Claims  1  and  10  thereof  to  be  valid,  but  by  our 
assignment  of  error,  we  do  challenge  the  correctness 
of  the  lower  Court  in  holding  the  said  Letters 
Patent  and  Claims  1  and  10  thereof  to  have  been 
infringed,  and  which  is  embodied  in  paragraph  4 
of  the  interlocutor}^  decree.  Why  we  are  not  in  a 
position  to  assert  this  eighth  assignment  of  error, 
we  are  at  a  loss  to  understand,  more  particularly  so 
as  this  Court  held  in  Appeal  Case  No.  2722,  that 
Parker  Modified  type  of  fruit  grader  or  sizer  did 
not  constitute  an  infringement  of  the  said  Re-issue 
Letters  Patent  and  more  particularly  Claims  1  and 
10  thereof. 

As  we  pointed  out  in  our  opening  brief,  while  the 
decision  of  the  trial  Court  did  not  hold  infringe- 
ment of  the  said  Robert  Strain  Re-issue  Letters 
Patent,  nevertheless,  the  decree  so  holds,  and  it  is 
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from  this  portion  of  the  decree  that  the  eighth  as- 
signment of  error  is  directed. 

Counsel  for  the  appellees  states  that  we  are  in  no 
position  to  assert  this  eighth  assignment  of  error, 
but  the  facts  as  contended  for  by  counsel  in  support 
of  such  contention  is  not  a  correct  statement.  No 
stipulation  was  ever  entered  into  as  contended  for 
by  counsel  on  pages  7,  8,  9  and  10  of  his  brief,  and 
the  outlining  of  the  proceedings  which  took  place 
is  not  correctly  given  by  counsel  for  appellees. 
What  did  happen  and  we  are  only  too  anxious 
that  the  Court  have  full  knowledge  thereof,  al- 
though not  contained  in  the  Transcript  of  Record,  is 
the  following: 

When  the  motion  for  a  preliminary  injunction 
came  on  for  hearing,  the  trial  Judge  expressed  a 
doubt  as  being  able  to  understand  the  machinery 
from  the  photo  exhibits  submitted  with  the  moving 
affidavits  and  from  the  ones  embodied  in  the  affi- 
davits filed  in  opposition  to  the  preliminary  in- 
junction. Counsel  for  defendants  suggested  that 
the  Court  examine  the  machines  in  order  to  de- 
termine whether  or  not  there  was  any  adjustment 
provided  for  in  connection  with  the  roller  members 
of  the  Parker  modified  machines  which  would  bring 
the  same  within  the  protection  afforded  b}^  Claims 
1  and  10  of  the  Strain  Re-issue  Letters  Patent,  and 
the  Court  consented  and  did  make  the  trip  to  Por- 
terville,  California,  for  the  purpose  of  examining 
the  machine.  When  counsel  for  appellants  under- 
stood that  counsel  for  appellee  contended  for  in- 
fringement by  reason  of  the  fact  that  in  his  opinion 
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the  brackets  could  be  adjusted  (although  such  was 
not  the  case),  counsel  for  appellants  stated,  if  such 
constituted  the  only  claim  for  infringement,  that 
rather  than  go  to  the  expense  of  prolonged  litiga- 
tion, the  appellants  would  consent  that  an  injunc- 
tion might  issue  against  an  adjustment  of  any  kind 
being  made  to  said  brackets  after  the  machine  had 
been  installed  and  placed  into  operation.  This  was 
not  accepted  by  counsel  for  appellees  and  he  in- 
sisted on  going  to  full  hearing  as  to  whether  or  not 
the  Parker  Modified  Machine  constituted  an  in- 
fringement of  Claims  1  and  10  of  the  Strain  Re- 
issue Letters  Patent.  No  stipulation  therefor  was 
ever  entered  into  and  it  will  be  noted  by  reference 
to  the  matter  quoted  on 'page  8  of  appellees'  brief, 
that  statement  was  made  to  the  Court  that  consent 
was  given  at  Porterville  (at  least  6  months  prior 
to  final  hearing)  that  an  injunction  might  be  issued 
against  adjusting  the  roller  section,  but  it  will  be 
noted,  by  such  quoted  matter,  that  Mr.  Lyon,  at- 
torney for  appellee,  was  not  satisfied  for  a  mere 
injunction  against  an  adjustment  of  the  brackets, 
for  he  stated,  ' '  Well,  I  do  not  care  whether  they  re- 
move it  or  not,"  meaning,  that  it  was  immaterial 
so  far  as  going  to  the  question  of  infringement.  By 
the  insistence  of  counsel  for  appellees  to  try  the 
question  on  its  merits  at  a  later  date,  at  Los  Angeles, 
rather  than  to  accept  what  was  offered  him  six  or 
seven  months  prior  at  Porterville,  he  placed  the 
appellants  to  more  than  half  of  the  expense  of  the 
testimony  taken  in  the  lower  Court  as  to  non- 
infringement of  the  Strain  Re-issue  Letters  Patent, 
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and  more  than  one-lialf  of  the  expenses  incident  to 
the  present  Transcript  of  Appeal,  and  he  now  com- 
plains that  we  have  no  right  to  contest  the  correct- 
ness of  a  decree,  holding  infringement  of  that  which 
the  lower  Court  in  its  decision  held  not  to  be  an 
infringement  and  which  this  Court  has  held  not  to 
be  an  infringement.  Certainly,  if  the  trial  Judge 
held  non-infringement,  counsel  for  appellee  had  no 
right  to  provide  for  infringement  in  the  decree  as 
prepared  by  him. 

As  stated  on  page  9  of  the  brief,  it  is  true  that 
a  copy  of  the  decree  as  prepared  was  served  upon 
counsel  for  appellants,  but  as  the  same  was  pre- 
pared and  appeared  to  be  in  accordance  with  that 
which  had  before  been  transmitted  by  counsel  for 
appellees  to  counsel  for  appellants  as  constituting 
the  decision  of  the  Court,  no  objection  could  be 
taken  to  the  form  of  the  decree. 

It  is  not  correct  to  state  that  neither  complainant 
or  defendant  have  any  real  interest  in  the  question 
covered  by  our  eighth  assignment  of  error.  The  ap- 
pellants are  deeply  interested  in  this  eighth  assign- 
ment of  error,  and  it  is  not  immaterial  whether 
this  portion  of  the  decree  be  abrogated,  but,  on  the 
contrary,  decidedly  material  to  the  appellants,  inas- 
much as  they  have  a  right  to  a  reversal  of  a  decree 
holding  infringement  of  that  which  has  heretofore 
held  by  this  Court  to  be  a  non-infringing  structure. 
At  no  time  did  defendant  consent  that  a  decree 
could  be  entered  holding  infringement  of  the  Strain 
Re-issue  Letters  Patent,  and  the  only  consent  given 
at  all  was  long  prior  to  the  final  hearing  of  this 
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case,  and  simply  that  an  injunction  could  be  issued 
against  adjusting  the  brackets  and  this  solely  in 
order  to  avoid  the  expense  of  litigation  attending 
the  final  hearing. 

As  stated,  counsel  for  appellees  refused  to  accept 
such  consent  and  insisted  upon  placing  appellees  to 
the  heavy  expense  of  going  to  full  proof  on  final 
hearing,  admitting  on  argument  of  this  appeal  that 
the  sizer  employed  by  the  appellants,  and  decreed  to  be 
an  infringement,  did  not  infringe  the  Robei*t  Strain 
reissue  Letters  Patent. 

Page  11  of  the  brief  does  not  correctly  set  forth 
the  statement  of  counsel  for  appellants.  Our  state- 
ment was,  that  the  Transcript  of  Record  in  this  case 
disclosed  that  the  Stebler  invention  as  placed  on  the 
market,  was  in  conjunction  with  a  sizer  or  grader 
of  a  length  much  less  than  that  of  the  distributing 
system  and  the  bins,  and  in  this,  we  are  supported 
by  the  testimony  in  the  case,  and  which  we  have  re- 
ferred to  in  our  opening  brief. 

Between  pages  14  and  22  of  appellees'  brief,  it  is 
insisted  that  the  adjustability  of  the  bin  space  con- 
stitutes an  essential  feature  of  the  Stebler  inven- 
tion. If  such  is  the  case,  it  is  a  significant  fact  that 
patentee  Stebler  failed  to  procure  a  claim  for  this 
feature  of  the  alleged  invention,  which  at  this  time 
only  becomes  of  importance  in  an  endeavor  by  the 
appellee  to  take  the  Stebler  invention  from  within 
the  disclosure  of  the  Thomas  Strain  Patent  No. 
775,015,  Record  page  525,  complainant's  Exhibit 
No.  3,  or  the  Beekhuis  Patent  No.  906,605,  defend- 
ant's Exhibit,  Record  page  99.   Either  of  these  pat- 
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ented  structures  contain  each  and  every  element  of 
the  Stebler  patented  distributing  system  as  the  scope 
therefor  is  contended  for  by  counsel  for  appellees, 
excepting  the  adjustability  of  the  bin  space.  How- 
ever, it  will  be  remembered  that  at  a  much  earlier 
period  in  the  art  the  adjustable  bins  or  adjustable 
bin  spaces  for  the  fruit  were  in  common  use,  being 
illustrated  in  Photo  Exhibits  ''O,"  "P"  and  ''P^", 
of  the  Camel-back  machine,  Eecord  pages  815,  817, 
819,  and  testified  to  by  witness  Ofsted,  as  heretofore 
referred  to  in  our  opening  brief.  The  adjustability 
of  the  bin  spaces  was  therefore  public  property 
a  great  many  years  prior  to  the  date  of  the  alleged 
Stebler  invention,  and  it  did  not  constitute  inven- 
tion on  the  part  of  appellee  Stebler  to  add  to  the 
fruit  grading  and  distributing  apparatus  of  the 
Thomas  Strain  patent,  or  of  the  Beekhuis  patent, 
the  adjustable  bins  of  the  prior  art.  In  the  Thomas 
Strain  Patent  No.  775,015,  Record  p.  528,  no  refer- 
ence is  made  to  the  adjustability  or  non-adjustability 
of  the  fruit  receiving  bins,  he  simply  illustrating 
proper  bins  for  the  recej^tion  of  the  fruit;  the  use 
of  adjustable  or  non-adjustable  bins  being  left  to 
the  option  of  the  constructor  thereof.  The  only 
purpose  of  providing  adjustable  bins  is  to  accom- 
modate a  greater  number  of  packers  for  the  bins, 
and  this  was  the  purpose  of  the  adjustability  of  the 
bins  of  the  Camel-back  machines  of  the  prior  art, 
and  as  such  well  known  to  the  public  generally,  and 
more  especially  known  to  patentee  Stebler,  as  he 
testified  as  to  his  knowledge  of  the  Camel-back  ma- 
chines.    Adjustable  bins  certainly  would  give  no 
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greater  accommodation  to  the  packers  for  the  fruit 
than  the  transversely  traveling  belts  12  of  the  Beek- 
huis  patent,  inasmuch  as  the  belts  could  be  extended 
or  prolonged  to  any  distance,  and  by  so  doing  any- 
where from  two  to  twenty  packers  permitted  to 
operate  from  any  given  belt.  Therefore,  we  contend 
that  the  emplo;\rment  of  the  adjustable  bins  did  not 
impart  patentability  to  the  structure  of  appellee,  but 
that  the  patentable  features,  if  any,  must  be  found 
in  some  other  feature  or  features  of  the  apparatus, 
and  can  onl,y  be  found  in  the  specifically  constructed 
chutes  or  guides  arranged  transversely  of  the 
traveling  conveyor  and  inclined  from  the  discharge 
outlets  for  the  sized  fruit  toward  the  fruit  receiv- 
ing bins  projecting  a  distance  therebeyond.  As 
heretofore  pointed  out,  in  the  Beekhuis  patent  we 
have  the  grader  or  sizing  member  of  less  length  than 
the  longitudinally  traveling  conveyor.  This  con- 
veyor travels  over  a  supporting  structure  and  the 
fruit  received  thereon  from  the  grading  member  is 
conveyed  longitudinally  of  the  apparatus  by  said 
endless  traveling  conveyor  8,  which  is  arranged  par- 
allel to  and  below  the  grader  in  the  same  manner 
as  the  endless  conveyor  of  the  Stebler  patent  is  ar- 
ranged. The  sized  fruit  received  onto  the  conveyor 
8  is  prevented  frOm  moving  therefrom  by  reason  of 
the  barrier  w^all  9  upwardly  projected  from  the 
table  or  supporting  structure  for  the  conveyor  8 
and  the  fruit  received  onto  the  said  conveyor  is  de- 
flected or  guided  therefrom  at  an  inclination  by 
means  of  the  guide  barriers  11,  pivoted  to  the  sup- 
porting  table   over  which   the   endless   conveyor   8 
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works,  and  which  pivoted  guides  or  deflectors  direct 
the  sized  fruit  from  the  said  conveyor  8  onto  the 
fruit  receiving  members  12,  through  the  outlet  open- 
ings 10,  in  the  barrier  wall  9.  The  amount  of  sized 
fruit  deflected  onto  the  members  12  is  dependent 
on  the  angularity  of  the  members  11.  By  suitably 
arranging  the  members  11  all  of  the  fruit  received 
from  one  of  the  discharge  apertures  of  the  grader 
member  may  be  directed  onto  its  associated  mem- 
ber 12  or  only  a  portion  thereof,  dependent  upon  the 
position  of  the  barrier  11.  If  so  desired,  the  fruit 
received  from  one  grade  aperture  may  be  carried 
to  the  next  grade  aperture  and  intermingled  with 
the  sized  fruit  therefrom  and  be  deflected  with  such 
fruit  onto  the  member  12  adapted  to  receive  the 
fruit  from  such  discharge  outlets.  In  other  words, 
every  combination  which  is  capable  of  being  car- 
ried out  by  the  Stebler  distril)uting  system,  may  be 
accomplished  by  the  Beekhuis  patented  apparatus. 
It  is  immaterial  whether  the  members  12,  be  later- 
ally traveling  belts  or  fruit  receiving  bins  for  the 
sized  fruit,  inasmuch  as  the  constructor  of  the  said 
apparatus  had  a  perfect  right  to  utilize  in  connec- 
tion therewith  the  receiving  means  for  the  sized  fruit 
of  the  prior  art,  and  one  form  of  such  receiving 
means  comprised  adjustable  bin  members. 

The  construction  now  sought  by  counsel  for  appel- 
lee to  be  given  the  claims  of  the  Stebler  patent  is 
such  that  if  accepted,  they  are  completely  antici- 
pated by  the  Thomas  Strain  patent  or  by  the  Beek- 
huis patent,  and  we  believe  by  the  Rayburn  Patent 
No.    741,928,    Record    page    791.      Rayburn    was 
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familiar  with  the  devices  of  the  prior  art  and  he 
sought  as  a  substitute  for  the  adjustable  bins  thereof, 
the  fixed  bins  of  large  capacity,  extended  beyond 
the  grader  or  sizing  member  and  a  given  number 
of  bins  arranged  at  each  side  of  the  machine,  or  in 
other  words,  dividing  the  bin  area  between  the  two 
sides  of  the  machine  and  thereby  obtaining  double 
the  bin  area  of  the  ordinary  series  of  bins  placed  at 
one  side  of  the  machine  and  not  extended  beyond 
the  sizer  or  grader  member,  and  the  purpose  of  so 
doing  was  to  accommodate  a  greater  number  of 
packers  at  the  fruit  receiving  bins.  In  this  manner 
Ray  burn  provided  accommodations  for  a  greater 
number  of  packers  than  could  be  provided  without 
given  adjustability  to  the  fruit  receiving  bins. 

Between  pages  23  and  34  of  brief,  appellee  in- 
sists that  there  was  no  cancellation  of  claims  in  the 
application  of  the  Stebler  invention,  but  that,  on  the 
contrary,  applicant  Stebler  in  the  Patent  Office  con- 
tended and  insisted  on  his  claims.  This  is  true  to  a 
certain  extent,  for  he  did  contend  and  insist  for  the 
claims  after  the  rejection  and  cancellation  of  the 
broad  claims  of  the  application,  and  the  Board  of 
Appeals  allowed  the  claims  of  the  Letters  Patent 
based  on  the  differentiation  which  was  then  made 
between  the  Stebler  invention  and  the  inventions  of 
the  prior  art. 

Particular  attention  is  directed  on  page  32  of  the 
brief  to  Claim  11  of  the  Stebler  patent,  and  atten- 
tion is  called  to  the  fact  that  it  is  not  limited  in  any 
manner  whatsoever  to  details  of  construction.  This 
does  not  appear  to  be  a  correct  statement,  in  view  of 
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the  fact  that  said  Claim  11  is  limited  over  rejected 
and  cancelled  Claim  8  set  forth  in  full  on  page  50 
of  our  opening  brief,  in  the  following  respects: 
Rejected  and  cancelled  Claim  8  covered  broadly, 

a  *     *     *     g^i^  guide  means  being  adjustable 

to  shift  the  point  of  discharge  longitudinally  of 

the  conveyor." 

Claim  11  brought  into  the  claim  the  limitation  that 
the  guide  means  shall  be  adjustable  to  shift  the 
longitudinal  position  of  the  outer  ends,  and  when 
we  read  the  specification,  we  find  the  only  means 
capable  of  shifting  the  longitudinal  position  of  the 
outer  ends  of  the  chutes  or  guide  means  to  reside  in 
the  pivotal  connection  of  the  guide  means  with  the 
extension  represented  by  the  letter  "E"  of  sketch  3 
opposite  page  17  of  our  opening  brief,  and  the  ad- 
justable end  extension  represented  by  the  reference 
numeral  12,  which  is  telescopic  relative  to  its  com- 
panion member  13  of  the  guide  means.  In  fact,  it 
is  the  telescopic  member  12  of  the  guide  means  which 
permits  the  longitudinal  position  of  the  outer  ends 
of  the  guide  means  to  be  adjusted  relative  to  any 
adjustment  of  the  bins.  It  makes  no  difference  on 
what  grounds  the  original  claims  were  rejected,  for 
if  such  rejection  is  acquiesced  in,  it  is  an  admission 
that  the  claims  were  properly  rejected,  and  the 
resultant  claims  cannot  be  construed  to  cover  that 
which  falls  within  the  cancelled  claims.  Record, 
pages  580-581,  show  the  original  claims  which  were 
cancelled.  Record,  pages  586-587,  show  the  amend- 
ments which  were  made  to  the  amended  claims  filed 
and  which  of  the  amended  claims  were  rejected  and 
cancelled,  so  it  does  not  appear  to  come  with  good 
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faith  from  counsel  to  now  contend  that  no  limita- 
tions were  placed  on  the  Stebler  invention  durinj;^ 
the  prosecution  of  the  application  while  pending  in 
the  Patent  Office,  in  view  of  the  reasons  given  by 
the  Board  of  Appeals  for  allowing  the  appealed 
claims  over  the  devices  of  the  prior  art. 

Persistently  throughout  appellee's  brief,  the  state- 
ment is  made,  that  appellants  admit  all  of  the  in- 
volved claims  of  the  Stebler  patent  are  valid  and 
have  sought  to  show  non-infringement  solely  due  to 
the  limitations  which  must  be  placed  on  the  claims 
of  the  said  patent.  Counsel  has  evidently  mis-read 
or  mis-understood  our  brief  and  argiunent  in  this 
connection.  On  page  52  of  our  opening  brief,  we 
stated : 

**to  so  construe  the  claims  of  the  Letters 
Patent  as  to  give  thereto  at  this  time  the  con- 
struction which  counsel  for  appellee  now  seeks 
to  have  placed  thereon,  is  equivalent  to  asking 
the  Court  to  so  construe  the  claims  of  the  patent 
as  to  cover  that  which  the  Patent  Office  refused 
to  allow  and  which  was  canceled  from  the  ap- 
plication." 

On  page  66  of  said  brief,  is  found  the  statement: 

'*We  maintain,  to  preserve  the  validity  of 
Claims  1,  2,  3,  5,  6,  7,  8,  9,  11,  14,  15  and  19, 
there  must  be  placed  on  the  elements  thereof 
such  a  construction  as  will  differentiate  the  same 
from  the  invention  of  the  Thomas  Strain  patent, 
etc." 

Again,  on  page  91  of  said  brief,  we  made  the 
statement : 
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**It  is  not  our  contention  that  Claims  1,  2,  3, 
4,  5,  6,  7,  8,  11,  14,  15  and  19  are  anticipated  by 
the  devices  of  the  prior  art  when  the  said  claims 
are  properly  construed,  but  we  do  most  earnestly 
contend  that  if  the  interpretation  urged  for 
these  claims  by  the  appellee  is  to  be  given 
thereto,  then  the  claims  are  anticipated  by  the 
devices  of  the  prior  art  and  more  particularly 
by  the  invention  of  the  Thomas  Strain  patent." 

Certainly,  no  play  of  the  imagination  can  construe 
such  language  into  an  admission  that  the  claims  of 
the  Stebler  patent  are  valid.  As  a  matter  of  fact, 
we  believe  the  claims  as  construed  by  appellee,  are 
absolutely  anticipated  by  the  prior  art,  in  fact,  by 
either  the  Thomas  Strain  patent,  the  Beekhuis  pat- 
ent or  the  Rayburn  patent. 

Pages  36  to  54  of  appellee's  brief  is  devoted 
mainly  to  an  analysis  of  the  patents  of  the  prior  art, 
but  as  we  have  given  consideration  to  said  prior  art 
in  our  opening  brief,  and  the  application  thereof  to 
the  claims  of  the  Stebler  patent,  we  see  no  reason 
to  reply  to  such  portion  of  the  brief.  The  patents 
are  before  the  Court  and  the  Court  is  fully  com- 
petent to  pass  on  the  structure  of  the  devices  set 
forth  and  properly  apply  the  same. 

If  we  understand  the  statement  contained  in  the 
first  paragraph  of  page  55  of  appellee's  brief,  the 
appellants  are  free  to  use  their  devices  provided  the 
longitudinally  ad  just  able  harriers  are  not  employed 
in  connection  therewith.  If  such  is  the  case,  it  is  an 
admission  upon  the  part  of  appellee  that  an  ap- 
paratus comprising  the  Parker  modified  grader  or 
sizing    member,    the    longitudinally    traveling    con- 
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veyor  and  the  adjustable  bins  arranged  alongside  of 
the  traveling  conveyor,  does  not  constitute  an  in- 
fringement of  the  Stebler  patent  and  the  use  thereof 
is  free  and  open  to  the  appellants.  However,  if 
there  be  employed  in  connection  with  said  admitted 
non-infringing  apparatus  the  longitudinally  adjust- 
able barrier  member  36B  of  the  prior  Thomas  Strain 
patent  or  the  pivoted  barrier  members  11  of  the 
Beekhuis  patent,  or  the  deflecting  gates  of  the  fruit 
runways  of  the  prior  Camel-back  machines,  there 
springs  into  existence  or  is  created  an  infringement 
of  the  Stebler  patent.  This  appears  to  be  an  ab- 
surdity on  its  face,  for  if  we  are  free  to  manufacture 
the  appellants  machine  as  illustrated  in  Fig.  1  of 
the  cut  appearing  opposite  page  76  of  our  opening 
brief,  wherein  the  barrier  boards  are  not  illustrated 
and  do  so  without  an  infringement  of  appellee  Steb- 
ler's  patent,  the  builder  or  constructor  of  such  a 
machine  has  a  right  to  utilize  in  connection  there- 
with any  device  of  the  prior  art  for  the  purpose  of 
carrying  out  the  function  of  such  prior  device,  and 
the  sole  function  of  the  guide  member  36-B  of  the 
Thomas  Strain  patent,  the  pivoted  guide  member  11 
of  the  Beekhuis  patent,  is  to  regulate  the  point  of 
discharge  for  the  sized  fruit  relative  to  the  bins  or 
the  member  ultimately  to  receive  such  sized  fruit 
(which  in  the  Thomas  Strain  patent  are  the  fruit 
receiving  bins  and  in  the  Beekhuis  patent  the  fruit 
receiving  member  12),  and  as  the  only  function  of 
the  occasionally  used  barrier  boards  of  the  appel- 
lant's machine  is  to  regulate  the  point  of  discharge 
of  the  fruit  relative  to  the  fruit  receiving  bins,  it  is 
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apparent  that  the  addition  to  or  the  use  thereof 
with  the  machine  of  the  appellants  without  the  bar- 
rier boards,  is  simply  the  carrying  out  of  the  func- 
tion of  the  member  36-B  of  the  Thomas  Strain,  the 
members  11  of  the  Beekhuis  and  the  gates  within  the 
chutes  of  the  Camel-back  machines,  and,  equally  so, 
of  the  pivoted  member  6  of  the  Rayburn  patent, 
which  member  is  utilized  to  regulate  the  position  of 
the  discharge  of  the  fruit  flomng  from  the  chutes 
into  the  fruit  receiving  bins. 

On  page  61  appellee  has  presented  a  somewhat 
interesting  statement  termed  "Comparative  Analysis 
of  Stebler  Distributing  Apparatus  Patent,  plaintiff's 
Exhibit  2." 

This  is  interesting  from  several  view  points:  In 
the  first  instance,  it  is  somewhat  indefinite  and  takes 
for  granted  much  which  is  not  correct.  In  the  sec- 
ond place,  it  is  of  interest  as  illustrating  very 
forcibly  how  any  structural  device  alleged  to  be  an 
infringement  may  be  made  readable  on  the  claims  of 
a  patented  apparatus,  and  finally,  it  is  interesting 
as  illustrating  how  a  device  constructed  of  the  prior 
art  may  be  construed  as  an  infringement  of  the 
claims  of  a  later  patented  structure. 

The  devices  of  the  prior  art,  in  the  present  case 
may  be  analyzed  in  the  same  manner  and  made  to 
appear  to  be  an  infringement  of  appellee's  patent, 
and,  in  fact,  under  the  construction  seriously  urged 
by  appellees  for  the  claims  of  the  Stebler  patent, 
constitute  an  infringement  of  the  said  claims.  If 
this  is  true,  that  hj  the  application  of  the  same 
analysis  presented  by  counsel  for  appellee,  the  prior 
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devices  are  made  an  infringement  of  the  claims  of 
the  Stebler  patent,  then,  the  said  claims  are  invalid 
by  the  application  of  that  rule  of  law  which  holds, 
''that  a  device  which  if  later  infringes,  anticipates  if 
earlier. ' ' 

It  is  not  necessary  to  apply  the  Beekhuis  or  the 
Rayburn  or  the  Camel-back  machine  in  the  making 
of  this  comparison,  but  we  shall  confine  ourselves  in 
the  main  to  the  Thomas  Strain  patent,  and  show  by 
the  same  comparative  analysis  of  the  Stebler  Dis- 
tributing apparatus  patent,  as  appears  on  page  61 
of  appellee's  brief,  that  the  said  earlier  patented 
device  falls  within  the  claims  of  the  Stebler  patent, 
and  if  constructed  at  a  later  date  would  be  an  in- 
fringement of  the  claims  thereof.  If  we  are  cor- 
rect in  this,  then  said  Thomas  Strain  patent  is  a 
complete  anticipation  of  the  claims  involved  herein. 


APPELLEE'S  COMPARATIVE  ANALYSIS  OF 
STEBLER'S  DISTRIBUTING  PATENT  OF 
1909,  PLAINTIFF'S  EXHIBIT  2,  AS  AP- 
PLIED TO  THE  THOMAS  STRAIN  PAT- 
ENT OF  1904,  PLAINTIFF'S  EXHIBIT  3. 

STEBLER  PATENT  OF         THOMAS  STRAIN  PATENT 
1909.  1904. 

,,....           _■       ,          ^  The  grader  composed  of  the 
(1)  A  fruit  grading  element  rotating  rod  20  and  the  grad- 
eonstructed  to  deliver  fruit  at  -j^^  ^^^^  ^q  whether  any  ad- 
different      longitudinal      por-  j^Itment    be    possible    of   the 

^^^mb     •     .V,  J  ^  4.U        grade-openings. 

This  IS  the  grader  and  the 

claim  does  not  embrace  or  re- 
quire any  adjustment  of  the 
grade-openings. 
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(2)  Inclined  traveling  sup-  The     inclined     distributing 


porting  and  distributing 
"means,"  the  inclined  belt  10 
and  devices  having  the  func- 
tion of  controlling  the  point 
of  delivery  as  desired. 


belt  10  arranged  below  the 
grading  rod  20  and  the 
"guides  or  barriers"  36-36-B 
having  the  function  of  con- 
trolling the  point  of  delivery 
as  desired. 


Treating  appellee's  analysis  for  the  sake  of  com- 
parison of  devices  to  be  correct,  then,  claim  1  is 
anticipated  by  the  Thomas  Strain  patent,  and  there- 
fore invalid.  This  comparison  also  applies  to  the 
Beekhuis  patent  of  1908.    Record,  p.  99. 


CLAIM  2. 

(1)  A  grading  element 
(again  note  that  adjustment 
of  the  grade-opening  is  not 
material). 


The  grading  or  separating 
mechanism  regardless  of  ad- 
justment. 


10 


(2)  The     distributing     belt         The  distributing  belt  10. 


(3)  "Guiding  means"  ar- 
ranged along  the  belt, — the 
parts  12  or  12  and  13.  Not 
limited  to  these  parts  con- 
nected to  bars  or  studs  14  or 
to  any  inclined  or  transverse 
arrangement. 

(4)  Bins  arranged  along 
the  length  of  the  belt  10  and 
at  the  sides  thereof. 


The  barrier  36  and  36-B,  the 
barrier  36-B  may  be  adjusted 
on  the  belt  10  in  any  relative 
desired  position  for  conveni- 
ence and  discharge  and  so  de- 
scribed in  patent. 

Fruit  receiving  bins  ar- 
ranged along  the  length  of 
the  belt  10  and  at  the  sides 
thereof. 


The  invention  of  this  claim  is  therefore  met  by 
the  invention  of  Thomas  Strain  and  is  invalid  in 
view  thereof.  If  produced  at  a  later  date  under 
appellee's  construction  of  the  claim,  the  Thomas 
Strain  device  would  infringe.  Being  earlier  in  time, 
it  anticipates.  The  same  applies  to  the  Beekhuis 
patented  and  previously  used  apparatus,  the  laterally 
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traveling  belts  12,  which  receive  the  sized  fruit  from 
the  distributing  means,  being  considered  to  be  the 
full  equivalent  of  fruit  receiving  bins. 

CLAIM  3. 

(1)  Grading  element.  Exactly   correspond,   i.  e,    a 

grading  element  (20). 

(2)  A  traveling  conveyor  The  endless  conveyor  belt 
extending  longitudinally  un-  (10)  extending  longitudinally 
der  said  grading  element.  under    the    grading    element 

(20). 

(3)  Bins  whose  longitudi-  Bins  whose  longitudinal  ex- 
nal  extension  is  greater  than  tension  may  be  greater  than 
the  extension  of  the  grading  the  extension  of  the  grading 
element.  element. 

(4)  Guiding  means  having  Guiding  means,  i.  e.  the  ele- 
the  function  "to  guide  the  ments  36  and  36-B  having  the 
fruit"  to  the  bins.  function  of  guiding  the  fruit 

to  the  bins. 

In  the  Thomas  Strain  patent  the  endless  con- 
veyor 10  is  extended  beyond  the  grader,  Fig.  3  of 
the  drawings.  The  fruit  receiving  bins,  Pigs.  3  and 
2  of  the  drawings,  are  illustrated  alongside  of  the 
conveyor  and  presumably  throughout  the  length 
thereof.  The  Beekhuis  patent  discloses  a  grading 
element,  distributing  belt  and  guides  extended  be- 
yond the  grader  element,  and  the  elements  for  re- 
ceiving the  sized  fruit  from  the  distributing  means 
extended  beyond  the  grader. 

Given  claim  3  the  construction  now  contended 
for  by  appellee,  the  same  is  anticipated  by  either 
the  Thomas  Strain  patent  or  the  Beekhuis  patent. 
Either  device  if  manufactured  and  later  in  time  to 
the    Stebler    invention,    would    infringe    the    claim 
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under  the  construction  placed  thereon  by  appellee. 
Being  earlier  in  date,  they  anticipate. 

CLAIM  5. 

(1)  A  grading  element.  A  grading  element  com- 
(Adjustability  of  grade-open-  posed  of  the  rotary  longitudin- 
ings  not  a  factor  of  the  claim),     ally  disposed  member  20. 

(2)  A  distributing  belt  (the  A  distributing  belt  (the  belt 
belt  10).  10). 

(3)  Bins  (note  the  claim  A  series  of  bins  arranged 
does  not  specify  any  particu-  alongside  the  distributing  belt, 
larly  constructed  bin  as  set  They  are  constructed  as  speci- 
forth  in  appellee's  analysis  of  fied  by  appellee  and  the  par- 
the  claim).  titions   may   or  not   be  made 

adjustable. 

(4)  Guiding  means  referred  Guiding  means  referred  to 
to  in  the  preferred  form  of  em-  in  the  preferred  form  of  em- 
bodiment of  the  invention,  as  bodiment  of  the  invention,  as 
the  parts  12,  13,  which  are  the  parts  36  and  36-B  which 
suitably  supported  on  suitable  are  suitably  supported. 

bars  or  studs  14. 


The  same  comparison  holds  as  to  the  Beekhuis 
patented  and  previously  used  structure,  the  receiv- 
ing members  12  being  considered  as  the  equivalent 
of  the  fruit  receiving  bins.  The  function  is  the 
same,  viz:  to  give  room  for  a  number  of  workers 
for  the  sized  fruit  received  onto  each  element  12, 
which  is  the  only  function  for  the  adjustability  of 
the  bins  and  such  adjustability  old  in  the  earlier 
used  Camel-back  machines.  Record,  pp.  815,  17 
and  19.  In  these  earlier  Camel-back  machines  the 
adjustable  bins  extended  beyond  the  grader  or  sizer 
member. 

As  construed  by  appellee,  claim  5  is  met  b}^  the 
prior  art. 
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CLAIM  6. 

(1)  A  grading  element. 

(2)  A  horizontally  travel- 
ing conveyor  inclined  down- 
wardly from  the  grading  ele- 
ment. 

(3)  Bins  arranged  below 
and  along  said  conveyor. 

(4)  Guiding  means  arranged 
along  the  conveyor  providing 
chutes  for  directing  fruit  to 
the  bins. 


A  grading  element. 

A  horizontally  traveling 
conveyor  10  inclined  down- 
wardly from  the  grading  ele- 
ment. 

Bins  arranged  below  and 
along  said  conveyor. 

Guiding  means  36  and  36-B 
arranged  along  the  conveyor 
providing  chutes  for  directing 
fruit  to  the  bins. 


In  the  Beekhuis  earlier  patented  and  used  ap- 
paratus, we  find  (1)  a  grading  element,  (2)  a  hori- 
zontally traveling  conveyor  8,  arranged  below  the 
grader,  (3)  receiving  elements  12  the  full  equiva- 
lent of  bins  for  receiving  the  sized  fruit  discharged 
from  the  conveyor,  and  (4)  guiding  means  11  and  9 
arranged  along  the  conveyor  and  providing  chutes 
(under  appellee's  interpretation  of  a  chute),  for 
directing  fruit  from  the  conveyor  onto  the  receiv- 
ing elements  12. 

As  contended  for  by  the  appellees,  claim  6  is  met 
by  the  prior  devices  and  anticipated. 


CLAIM^  8. 

(1)  A  fruit  grader  of  grad- 
uated rotary  member  and  trav- 
eling belt  type. 


(2)  A  traveling  conveyor 
arranged  under  the  grader 
(the  belt  10). 


This  is  the  Ish  patented 
grader  No.  458,422  or  the 
Strain  Re-issue  patented 
grader  No.  12,297  and  is  not 
patentable  to  appellee  Stebler. 
Thomas  Strain  patent  dis- 
closes the  same  grader,  also 
the  Rayburn  patent. 

A  traveling  conveyor  ar- 
ranged under  the  grader  (the 
belt  10  of  the  Thomas  Strain 
patent  and  the  belt  8  of  the 
Beekhuis  patent). 
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(3)  A  series  of  bins  along 
the  conveyor. 


A  series  of  bins  arranged 
along  the  conveyor  in  the 
Thomas  Strain  patent.  In  the 
Beekhuis  patent  a  series  of 
fruit  receiving  elements  12  ar- 
ranged along  the  convej^or. 

Adjustable  guiding  means 
36  and  36-B  of  the  Thomas 
Strain  patent  arranged  along 
the  conveyor  forming  chutes, 
said  guiding  means  being  ad- 
justable to  shift  the  point  of 
discharge  longitudinally  and 
lengthwise  of  the  conveyor. 
In  the  Beekhuis  patent  the 
guiding  means  are  the  pivoted 
directing  barriers  11. 


There  is  not  a  leavening  feature  to  take  claim  8 
from  within  the  devices  of  the  prior  art.  It  is  met 
element  for  element  by  the  Thomas  Strain  patent 
and  the  claim  as  contended  for  by  appellee  is  an- 
ticipated. 


(4)  Adjustable  guiding 
means  arranged  along  the  con- 
veyor and  forming  chutes, 
said  guiding  means  being  ad- 
justable to  shift  the  point  of 
discharge  longitudinally  or 
lengthwise  of  the  conveyor. 


CLAIM  11. 

(1)  A.  fruit  grading  ele- 
ment. 

(2)  A  series  of  bins  pro- 
vided with  adjustable  parti- 
tions. 

(3)  A  conveyor  belt  (10) 
traveling  longitudinally  be- 
tween the  grading  elements  and 
bins. 

(4)  Guiding  means  arranged 
along  the  conveyor  and  form- 
ing chutes,  said  guiding  means 
being  adjustable  to  shift  the 
longitudinal  position  of  their 
outer  or  delivery  ends  in  ac- 
cordance with  the  longitudinal 
position  of  the  walls  or  adjust- 
able partitions  of  the  bins. 


A  fruit  grading  element. 

A  series  of  bins  which  may 
or  may  not  be  adjustable  as 
desired.  Adjustable  bins  be- 
ing old  in  the  art. 

A  conveyor  belt  (10)  trav- 
eling longitudinally  between 
the  grading  element  and  bins. 

Guiding  means  36  and  36-B 
arranged  along  the  conveyor 
and  forming  chutes.  The  mem- 
ber 36-B  being  adjustable  to 
vary  the  point  of  discharge 
relative  to  the  bins. 
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It  is  thus  seen  that  there  is  an  exact  correspond- 
ence between  the  combination  of  claim  11  as  con- 
strued by  appellee  and  the  elements  and  the  inter- 
relation of  the  elements  of  the  Thomas  Strain  pat- 
ent, and  the  elements  function  the  same.  Full  me- 
chanical equivalency  not  only  of  the  combination 
as  a  whole,  but  of  each  element.  The  claim  is  an- 
ticipated by  the  prior  patented  and  used  appar- 
atus of  Thomas  Strain,  equally  so,  by  the  prior 
patented  and  used  apparatus  of  Beekhuis. 


CLAIM  14. 

(1)  A  grader  element  of 
graduated  rotary  member  and 
endless  belt  type  forming  a 
grading  way  or  chute. 

(2)  A  series  of  bins. 

(3)  The     distributing     belt 

(10). 

(4)  Guiding  means  arrang- 
ed along  the  conveyor  forming 
chutes  to  guide  the  fruit  to 
said  bins. 


The  rotary  wall  member  20 
and  the  endless  traveling  belt 
forming  a  grading  way  or 
chute. 

A  series  of  bins. 

The  distributing  belt    (10). 

Guiding  means  36  and  36-B 
arranged  along  the  conveyor 
and  forming  chutes  to  guide 
the  fruit  to  the  fruit  receiving 
bins. 


The  above  claim  is  fully  met  in  terms  and  is  an- 
ticipated by  the  Thomas  Strain  patent  of  1904. 


CLAIM  15. 

(1)  A  grader  element  of  the 
graduated  rotary  member  and 
endless  belt  type  forming  a 
grading  way  on  chute. 

(2)  A  downwardly  inclined 
belt  extended  longer  than  the 
grader. 


A  rotary  member  and  a  grad- 
ing belt,  forming  the  grading 
element  of  the  Thomas  Strain 
patent  the  full  equivalent. 

The  downwardly  inclined 
belt  10  is  extended  longer  than 
the  grader. 
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(3)  Suitable  means  on  the 
belt  for  guiding  the  fruit  to 
the  bins. 


(4)  A  series  of  bins. 


The  means  36  and  36-B  on 
the  belt  guide  the  fruit  to  the 
bins.  The  member  36-B  is  ad- 
justable and  regulable  at  will 
and  forms  a  barrier. 

A  series  of  bins. 


It  will  be  noted  that  the  device  of  the  Thomas 
Strain  patent  contains  every  element  of  the  claim 
as  the  claim  is  analyzed  by  appellees,  and  therefore 
anticipates  the  same.  The  Beekhuis  patent  meets 
every  element  of  the  said  claim,  when  treating  the 
receiving  elements  12  as  the  full  equivalents  of  the 
fruit  receiving  bins. 


CLAIM  19. 

(1)  A  grading  element. 

(2)  An  inclined  distributing 
belt  (10). 

(3)  Guiding  means  arrang- 
ed along  the  belt  (10)  and 
forming  chutes  for  directing 
the  fruit. 

(4)  Bins  arranged  below  and 
along  the  belt  10. 

(5)  The  bins  having  mov- 
able partitions  whereby  the 
width  of  the  bins  may  be  ad- 
justable. 


A  grading  element. 

An  inclined  distributing 
belt  (10). 

Guiding  means  36  and  36-B 
along  the  belt  and  forming 
chutes  for  directing  the  fruit. 


Bins    arranged 
along  the  belt  10. 


below    and 


The  bins  may  or  may  not 
have  movable  partitions  where- 
by the  width  of  the  bins  may 
be  adjusted.  This  feature  was 
old  in  the  art  and  in  common 
use  in  the  Camel-back  machine 
and  the  use  thereof  free  to  the 
constructor  of  the  Thomas 
Strain  patented  apparatus. 


In  our  opening  brief  we  pointed  out  such  limita- 
tions as  we  believed  required  to  be  given  to  the 
claims   of  the   Stebler  patent  to   differentiate   the 
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same  from  the  prior  art,  but  we  do  not  admit  that 
such  amounts  to  invention  nor  that  when  so  con- 
strued the  claims  are  valid.  However,  when  so 
construed  the  appellants  device  does  not  fall  within 
the  claims  and  cannot  be  held  to  infringe  thereof. 
It  is  for  such  reason  that  appellee  urges  strongly 
for  a  broad  construction  of  the  claims,  overlooking 
the  fact  that  any  such  construction  of  the  claims 
brings  the  alleged  invention  within  the  prior  art 
to  such  an  extent  as  to  render  an  apparatus  con- 
structed in  accordance  with  the  Thomas  Strain 
patent  an  infringement  thereof. 

The  only  change  made  by  appellee  over  the 
Thomas  Strain  apparatus,  is  one  of  form.  A  dif- 
ferent form  of  guide  means  is  employed,  but  the 
function  of  guiding  the  fruit  is  the  same.  He  has 
utilized  the  adjustable  bins  of  the  prior  art,  but 
patentee  Thomas  Strain  has  not  limited  the  in- 
vention to  non-adjustable  bins.  Even  had  he  done 
so,  the  public  has  the  right  to  utilize  such  old  form 
of  bins  with  the  Thomas  Strain  apparatus. 

The  changed  form  of  guide  means  and  the  utiliza- 
tion of  the  old  adjustable  bins  performs  no  new 
function  in  the  Stebler  invention  over  the  devices 
of  the  prior  art,  unless  the  added  function  be  such 
as  to  confine  the  invention  to  means  whereby  a 
short  grader  or  sizer  member  is  employed  with  a 
conveyor  belt,  distributing  means  and  bins  extended 
a  considerable  distance  beyond  the  longitudinal  ex- 
tension of  the  grader  or  sizer  member.  When  so 
construed,  the  appellants  machines  are  not  infringe- 
ments. 
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The  only  difference  pointed  out  by  appellee  for 
tlie  Stebler  invention  over  the  Thomas  Strain  pat- 
ent or  the  Beekhiiis  patent,  resides  in  the  employ- 
ment of  adjustable  fruit  receiving  bins.  However, 
the  adjustability  of  the  bins  is  only  called  for  by 
claims  11  and  19.  The  other  claims  held  to  have 
been  infringed  make  no  mention  of  adjustable  bins. 

In  appellee's  machine  the  grader  or  sizer  mem- 
ber is  the  same  as  that  disclosed  by  the  Ish,  the 
Rayburn,  the  Robert  Strain  or  the  Thomas  Strain 
patents  of  the  prior  art,  and  performs  the  same 
function. 

The  endless  conveyor  is  the  same  as  that  of  the 
Thomas  Strain  and  of  the  Beekhuis  patents  and 
performs  the  same  function. 

The  fruit  receiving  bins  perform  the  same  func- 
tion as  the  fruit  receiving  bins  of  the  Thomas  Strain 
patent,  the  bins  of  the  Camel-back  machines,  the 
bins  of  the  Rayburn  patent  and  the  receiving  mem- 
bers 12  of  the  Beekhuis  patent. 

The  guide  means  perform  no  function  over  the 
guide  means  of  the  Thomas  Strain  patent,  the 
guide  means  of  the  Beekhuis  patent,  or  the  guide 
means  of  the  Camel-back  machines  and  the  machine 
of  the  Rayburn  patent,  unless  the  claimed  added 
function  resides  in  the  utilization  of  a  short  grader 
or  sizer  in  conjunction  with  distributing  means  and 
bins  extended  a  considerable  distance  beyond  the 
longitudinal  extension  of  the  grader  or  sizer  and 
the  further  fact  that  the  guide  means  are  so  con- 
structed and  extended  as  to  form  guide  chutes  ex- 
tended from  the  discharge  outlets  of  the  grader  or 
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sizer  and  transverselj^  of  the  conveyor  in  oi'der  to 
guide  the  discharging  sized  fruits  to  bins  extended, 
a  distance  beyond  the  longitudinal  extension  of  the 
grader  or  sizer. 

Mere  changes  in  form,  composition,  or  construc- 
tion of  parts  of  a  device,  or  some  of  the  elements 
of  an  old  combination  will  not  constitute  invention 
to  sustain  a  patent,  where  the  principle  or  )r«ode  of 
operation  of  the  older  devices  are  taken  and  the 
changed  form  is  neither  a  distinguishing  character- 
istic of  the  alleged  invention  nor  material  to  the 
device  or  combination  or  its  operation. 

Under  the  construction  which  appellee  gives  to 
the  claims  of  the  Stebler  invention  in  order  to  have 
the  appellant  held  as  an  infringer,  the  alleged  in- 
vention is  brought  within  the  prior  art.  The  con- 
struction asked  for,  differs  materially  from  the  in- 
vention as  defined  b}^  the  Board  of  Appeals  in  the 
Patent  Office  when  granting  an  allowance  of  the 
claims. 

The  Thomas  Strain,  the  Beekhuis  and  the  Steb- 
ler machines  do  their  work  in  substantially  the 
same  way  and  for  the  accomplishment  of  same  re- 
sults, as  the  invention  is  contended  for  by  counsel 
for  appellee. 

"If  two  devices  do  the  same  work  in  sub- 
stantially the  same  way,  and  accomplish  the 
same  result,  the}^  are  the  same,  even  though 
they  differ  in  name,  form  or  shape.  (Machine 
Co.  vs.  Murphy,  97  N.  S.  125.)" 

We  believe  under  argument  advanced  by  appellee 
for  the  Stebler  invention,  that  the  claims  are  either 


completely  anticipated  by  the  prior  art  or  they  are 
invalid  as  mere  aggregations,  due  to  the  fact  that 
the  respective  elements  perfonn  the  same  function 
in  the  combination  claims,  as  the}^  do  in  the  devices 
of  the  prior  art. 

AVe  respectfully  submit  that  the  appellants'  m.a- 
chine  differs  to  a  greater  extent  from  the  alleged 
invention  of  the  Stebler  patent,  than  appellee's  said 
device  differs  from  the  prior  art. 

Respectfully, 

NICHOLAS  A.  ACKER, 

Solicitor  and  Counsel  for  Appellants. 
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No.  2960. 
IN  THE 

MtixUh  ^UUb  Qlirruit  OInurt  nf  Appeals 

FOR    THE   NINTH    CIRCUIT. 


PORTERVILLE  CITRUS  ASSOCIA- 
TION, 

Appellant, 

vs. 

FRED  STEBLER, 

Appellee. 


PETITION  FOR  REHEARING. 

Appellee  conceiving  himself  aggrieved  by  the  de- 
cision herein  rendered  by  this  Honorable  Court  on 
February  11,  1918,  comes  now  and  respectfully  peti- 
tions this  Court  for  a  rehearing  and  reargument  of 
this  cause  upon  each  of  the  grounds  and  for  each  of 
the   reasons   hereinafter  set   forth. 

I.  The  Court  has  entirely  overlooked  the  fact  that 
claim  1 1  of  the  patent  in  suit  was  allowed  by  the 
primary  examiner  of  the  patent  office  and  was  not 
involved  in  the  appeal  to  the  Board  of  Examiners- 


in-chief  of  the  patent  office,  referred  to  in  the 
Court's  opinion,  and  cannot  therefore  be  held  to 
be  limited  by  the  reasons  of  the  decision  of  such 
board.  Such  claim  1 1  is  not  limited  to  the  longi- 
tudinal extension  of  the  distributing  apparatus 
longer  than  the  grader  and  the  reasoning  of  the 
Court,  deduced  from  such  decision  of  such  Board, 
does  not  and  cannot  apply  to  said  claim  ii. 

Claim  1 1  was  allowed  by  the  action  of  Oct.  30, 
1908,  "Paper  No.  3."  Transcript,  pages  589-590.  It 
was  never  rejected  nor  was  it  limited  by  amendment. 

Conceding  the  validity  of  this  claim,  it  is  clearly 
infringed.  Furthermore  there  is  nothing  in  the  prior 
art  to  anticipate  the  combination  covered  by  this 
claim.     This  claim  calls  for  the  combination  of: 

1.  A  fruit  grading  element, 

2.  A  series  of  bins, 

(a)  The  walls  of  the  bins  being  adjustable 
longitudinally  of  the  series, 

3.  A   distributing  apparatus  comprising: 

(a)  A  conveyor  traveling  longitudinally  be- 
tween the  fruit  grading  element  and  the 
bins, 

(b)  Guide  means  arranged  along  the  conveyor 
and  forming  chutes  for  guiding  the  fruit 
from  said  conveyor  to  said  bins,  said  guide 


means  being  adjustable  to  shift  the  longi- 
tudinal position  of  their  outer  ends  in  ac- 
cordance with  the  longitudinal  positions  of 
the  walls  of  the  bins. 

The  idea  of  adjusting  the  bin  partitions  and  also 
adjusting  the  point  of  delivery  from  the  chutes,  formed 
by  the  guiding  means  and  the  belt,  to  correspond 
with  the  adjustment  of  the  bin  partitions,  so  as  to  use 
either  wide  or  narrow  bins,  as  required  by  the  run 
of  sizes  of  the  fruit,  was  entirely  new  and  novel.  It 
had  never  been  utilized  before  Mr.  Stebler's  inven- 
tion. The  Thomas  Strain  patent  does  not  show  this 
adjustment  of  the  bin  partitions  and  does  not  even 
hint  at  the  beneficial  results  thus  to  be  obtained.  This 
was  a  new  interdependent  relation  first  conceived  by 
and  first  used  by  appellant.  Its  utility  is  conceded. 
It  is  proven  by  the  fact  that  every  machine  put  out 
by  appellant  since  the  invention  has  embodied  it. 
Every  machine  put  out  by  Mr.  Parker  (the  manufac- 
turer of  defendant's  machines)  since  the  decision  of 
this  Court   in  205   Fed.,  735,  has  embodied  it. 

2.     In  the  opinion  in  this  case  the  Court  says: 

"The  adjustability  of  the  bins  by  the  use  of 
movable  partitions  called  for  by  claims  11  and  19 
was  old  in  the  art,  and  was  used  in  various  forms 
in  prior  combinations,  and  was  not  susceptible  of 
monopoly  by  Stebler." 

The  Court's  attention  is  called  to  the  fact  that  there 
is   no   evidence   to  support  such   a   finding  that  "the 


adjustability  of  the  bins  by  the  use  of  movable  parti- 
tions .  .  .  was  old  in  the  art."  Fixed  bins  were 
old  in  the  so-called  "Camel-back"  installations.  Fixed 
bins  were  old  in  the  Thomas  Strain  patent.  But  mov- 
ability  of  the  bin  partitions  and  corresponding  adjust- 
ment of  the  delivery  from  the  distributing  apparatus 
were  both  novel. 

This  is  one  of  the  facts  found  by  the  lower  Court. 
So  far  as  its  findings  of  fact  rest  on  oral  evidence  of 
witnesses  in  open  court  its  findings  are  conclusive. 

Adamson  v.  Gilliland,  242  U.  S.,  350,  353; 
Central  Cal.  Can.  Co.  v.  Dunkley  Co.,  decided 
October   i,    1917,   by  this   Court,   case  2915. 

Not  only  was  this  novel  per  se  but  the  combination 
expressed  by  claim  1 1  was  novel.  Never  before  had 
adjustment  by  bin  partitions  and  corresponding  adjust- 
ment of  delivery  points  been  attempted  or  used. 

3.  The  Thomas  Strain  patent  shows  only  a 
combination  of  fixed  bins  and  adjustment  of  deliv- 
ery within  the  range  of  the  given  fixed  bin.  The 
inventive  idea  of  an  interrelated  adjustment  of 
delivery  and  of  the  bins  so  that  both  delivery  and 
location  of  bins  as  required  by  the  operator  can 
be  secured,  was  neither  disclosed  or  even  hinted  at 
in  Thomas  Strain's  invention  or  in  his  patent. 

4.  The  finding  of  the  Court's  opinion  that  with 
this  Thomas  Strain  device  "fruit  which  normally 


would  go  to  a  bin  could  be  carried  on  to  an  adja- 
cent bin"  IS  not  supported  by  anything  in  the 
Strain  patent.  On  the  contrary  is  disproven  there- 
by. If  the  Court  refers  to  oral  evidence,  the  most 
that  can  be  said  against  appellant  is  it  was  in 
conflict  and  such  conflict  was  decided  by  the  Judge 
who  saw  the  witnesses.  His  conclusions  are  con- 
clusive. 

Adamson   v.    Gilliland   (supra). 

This  error  that  the  brackets  of  the  Thomas  Strain 
patent  can  be  so  adjusted  "To  vary  the  delivery  from 
one  bin  into  an  adjacent  bin"  seems  to  form  so  fun- 
damental a  part  of  the  Court's  conclusions  that  it  is 
readily  seen  error  as  to  this  finding  renders  the 
Court's  whole  conclusions  erroneous.  And  error  it  is 
to  suppose  the  Thomas  Strain  conception  will  admit 
of  such  a  use  as  "to  vary  the  delivery  from  one  bin 
into   an   adjacent  bin." 

With  this  very  apparent  error  of  mechanical  fact 
before  the  Court  it  must  be  seen  that  if  corrected  the 
whole  fabric  of  the  Court's  opinion  is  rendered  un- 
stable. 

To  do  justice  and  equity  a  rehearing  and  reargu- 
ment  should  be  allowed  and  this  erroneous  finding 
corrected. 

FREDERICK  S.  LYON, 

Solicitor  for  Appellee. 


I  hereby  certify  that  I  have  examined  the  fore- 
going petition  and  that  in  my  opinion  said  petition 
is  well  founded;  that  it  is  not  interposed  for  delay 
but  in  good  faith. 

FREDERICK  S.  LYON, 

Solicitor  for  Appellee. 
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Citation. 
UNITED  STATES  OF  AMERICA —ss. 

The  President  of  the  United  States,  to  Fred  Stebler, 
Grreeting : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holdcn  at  the  City  of 
San  Francisco,  in  the  State  of  California,  within 
thirty  (30)  days  from  the  date  hereof,  pursuant  to 
an  order  allowing  an  appeal  entered  and  of  record  in 
the  clerk's  office  of  the  United  States  District  Court 
for  the  Southern  District  of  California,  Northern 
Division,  in  suit  in  Equity  No.  A-45  therein,  and 
wherein  you  are  the  complainant  and  appellee  and 
Mid-California  Citrus  Association,  is  defendant  and 
appellant,  to  show  cause  if  any  there  be,  why  the  de- 
cree of  said  Court  made  and  entered  therein  enjoin- 
ing defendant  and  appellant  as  in  said  decree  set 
forth,  should  not  be  corrected,  and  why  speedy  jus- 
tice should  not  be  done  to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  OSCAR  A.  TRIPPET, 
United  States  District  Judge  for  the  Southern  Dis- 
trict of  California,  Southern  Division,  this  21st  day 

of  November,  1916. 

TRIPPET, 

United  States  District  Judge. 

Due  service  of  a  copy  of  the  above  Citation  is 

hereby  acknowledged  this  21st  day  of  November, 

1916. 

FREDERICK  S.  LYON, 

Solicitor  for  Complainant  and  Appellee.     [3*] 

•Page-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Eecord. 


2  Mid-California  Citrus  Association 

[Endorsed]  :  No.  A-45^E.  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit.  Mid-Cali- 
fornia Citrus  Association,  Appellant,  vs.  Fred  Stab- 
ler, Appellee.  Citation.  Filed  Nov.  21, 1916.  Wm. 
M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy 
Clerk.     [4] 


Names  and  Addresses  of  Attorneys. 
For  Appellant : 

NICHOLAS  A.  ACKER,  Esq.,  Foxcroft  Build- 
ing, 68  Post  Street,  San  Francisco,  Cali- 
fornia. 
For  Appellee : 

FREDERICK  S.  LYON,  Esq.,  504  Merchant 
Trust  Building,  207  S.  Broadway,  Los  An- 
geles, California.     [5] 

In  the  District  Court  of  the  United  States  of  Amer- 
ica, in  and  for  the  Southern  District  of  Califor- 
nia, Northern  Division. 

No.  A-45— EQUITY. 

FRED  STEBLER, 

Plaintiff, 
vs. 
MID-CALIFORNIA  CITRUS  ASSOCIATION, 

Defendant.     [6] 


vs.  Fred  Stehler. 


United  States  District  CouH,  Southern  District  of 
California,  Northern  Division. 
IN  EQUITY. 
FRED  STEBLER, 

Plaintiff, 

vs. 

MID-CALIFORNIA  CITRUS  ASSOCIATION, 

Defendant. 

Bill  of  Complaint  for  Infringement  of  Letters 

Patent. 

Now  comes  Fred  Stebler  a  citizen,  resident  and  in- 
habitant of  the  city  of  Riverside,  State  of  California, 
plaintiff,  and  files  this  his  bill  of  complaint  against 
Mid-California  Citrus  Association,  a  corporation,  a 
citizen,  inhabitant  and  resident  of  the  city  of  Porter- 
ville,  California,  and  complaining  shows  and  alleges : 

I. 

That  the  ground  upon  which  this  Court's  jurisdic- 
tion depends  is  that  this  is  a  suit  in  equity  arising 
under  the  patent  laws  of  the  United  States. 

II. 

That  defendant,  Mid-California  Citrus  Associa- 
tion, is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California 
and  has  its  principal  place  of  business  at  Portervillo, 
California. 

III. 

That  heretofore,  to  wit,  prior  to  April  28,  1902, 


4  Mid-California  Citrus  Association 

one  Robert  Strain,  then  of  Fullerton,  California,  was 
the  original,  first  and  sole  inventor  of  a  new  and  use- 
ful invention,  to  wit,  a  fruit  grader,  and  on  that  day 
made  application  in  due  form  of  law  to  the  Govern- 
ment of  the  United  States  for  the  grant,  issuance 
[7]  and  delivery  to  him  of  letters  patent  of  the 
United  States  therefor ;  that  thereafter  and  prior  to 
June  9, 1903,  by  an  instrument  in  writing  in  due  form 
of  law  duly  signed  by  said  Robert  Swain  and  by  him 
delivered  to  plaintiff,  Fred  Stebler,  and  Austin  A. 
Gamble,  the  said  Robert  Swain  did  sell,  assign,  trans- 
fer and  set  over  unto  plaintiff  and  the  said  Austin  A. 
Gamble  the  full  and  exclusive  right,  title  and  interest 
in  and  to  the  said  invention  and  in  and  to  the  letters 
patent  to  be  granted  and  issued  therefor  and  did  au- 
thorize and  request  the  Commissioner  of  Patents  to 
issue  said  letters  patent  jointly  to  plaintiff  and  the 
said  Austin  A.  Gamble ;  that  said  instrument  in  writ- 
ing was  prior  to  June  9,  1908,  duly  and  regularly 
recorded  in  the  United  States  Patent  Office;  that 
thereafter  such  proceedings  were  duly  and  regularly 
had  and  taken  in  the  matter  of  such  application  that, 
to  wit,  on  June  9th,  1903,  letters  patent  of  the  United 
States  of  America,  No.  730,412,  were  duly  and  regu- 
larly granted  and  issued  and  delivered  by  the  Gov- 
ernment of  the  United  States  of  America  to  your 
orator  and  the  said  Austin  A.  Gamble,  whereby  there 
was  granted  and  secured  to  your  orator  and  the  said 
Austin  A.  Gamble,  their  heirs,  legal  representatives 
and  assigns,  for  the  full  term  of  seventeen  years  (17), 
from  and  after  said  9th  day  of  June,  1903,  the  sole 
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and  exclusive  right,  liberty  and  privilege  of  making, 
using  and  vending  to  others  to  be  used  the  said  inven- 
tion throughout  the  United  States  of  America  and 
the  territories  thereof;  that  the  said  letters  patent 
were  duly  issued  in  due  form  of  law  under  the  seal 
of  the  United  States  Patent  Office  and  duly  signed 
by  the  Commissioner  of  Patents,  all  as  will  more 
fully  appear  from  said  original  letters  patent  or  a 
duly  certified  copy  thereof  which  are  ready  in  Court 
to  be  produced  by  your  orator,  as  may  be  required ; 
and  that  prior  to  the  grant,  issuance  and  deliverance 
of  the  said  letters  patent  all  proceedings  were  [8] 
had  and  taken  which  were  required  by  law  to  be  had 
and  taken  prior  to  the  issuance  of  letters  patent  for 
new  and  useful  inventions. 

IV. 
And  your  orator  further  shows  unto  your  Honors 
that  on  October  12th,  1903,  the  said  Robert  Strain 
and  your  orator  and  the  said  Austin  A.  Gamble  dis- 
covered for  the  first  time  that  the  said  letters  patent 
were  inoperative  and  insufficient  and  that  the  errors 
which  rendered  said  Letters  Patent  No.  730,412  so 
inoperative  and  insufficient  arose  from  the  inadver- 
tence, accident  and  mistake  of  the  Commissioner  of 
Patents  of  the  United  States  and  without  any  fraudu- 
lent intention  on  the  part  of  the  said  Robert  Strain 
or  upon  the  part  of  your  orator,  or  upon  the  part  of 
said  Austin  A.  Gamble;  that  said  inadvertence,  acci- 
dent and  mistake  upon  the  part  of  the  said  Commis- 
sioner of  Patents  of  the  United  States  consisted  in 
this,  that  after  the  said  Robert  Strain  had  duly  filed 
in  the  United  States  Patent  Office  his  application  for 
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letters  patent  upon  the  said  fruit  grader,  as  afore- 
said, one  Charles  Rayburn,  did  on  August  18th,  1902, 
file  in  the  United  States  Patent  Office  an  application 
for  letters  patent  upon  said  new  and  useful  fruit 
grader  and  in  said  application  did  make  certain 
claims  as  the  original,  true  and  first  inventor  thereof ; 
that  through  the  inadvertence,  accident  and  mistake 
of  the  Commissioner  of  Patents  a  patent  was  issued 
to  the  said  Charles  Rayburn  therefor,  said  letters 
patent  being  numbered  726,756,  and  were  granted,  is- 
sued and  delivered  to  the  said  Charles  Rayburn  on 
April  28,  1903',  and  while  the  said  Robert  Strain's 
application  for  letters  patent  was  pending  in  the 
United  States  Patent  Office,  as  aforesaid,  and  the 
Commissioner  of  Patents  did  by  inadvertence,  acci- 
dent and  mistake  fail  and  neglect  to  give  notice  to 
the  said  Robert  Strain,  or  your  orator,  or  said  Austin 
A.  Gamble,  of  said  Charles  Rayborn's  application 
[9']  for  letters  patent  upon  said  fruit  grader,  and 
did  fail  and  neglect  to  declare  an  interference  pro- 
ceedings between  said  Robert  Strain  and  Charles 
Rayburn  or  the  application  of  said  Robert  Strain  and 
Charles  Rayburn  for  letters  patent  upon  said  fruit 
grader,  and  did  fail  and  neglect  to  determine  whether 
the  said  Robert  Strain  or  the  said  Charles  Rayburn 
was  the  original,  first  and  sole  inventor  of  said  fruit 
grader,  and  did  fail  and  neglect  to  determine  the 
question  of  priority  of  invention  between  said  Robert 
Strain  and  said  Charles  Rayburn;  that  said  Robert 
Strain  and  your  orator  and  the  said  Austin  A. 
Gamble  first  discovered  this  inadvertence,  accident 


vs.  Fred  SteMcr.  7 

and  mistake  upon  the  part  of  the  Commissioner  of 
Patents  on  October  12th,  1903,  and  did  forthwith  and 
immediately  direct  their  attorneys  to  prepare  an  ap- 
plication  for   a   reissue   patent   upon   said   Robeii; 
Strain's  said  invention  in  fruit  grader;  that  said 
Eobert  Strain  did  make  due  application  in  writing, 
in  due  form  of  law,  for  a  reissue  of  said  letters 
patent,  which  said  application  was  filed  in  the  United 
States  Patent  Office  on  October  21st,  1903,  by  the  said, 
Robert  Strain  with  the  full  consent  and  allowance  of 
your  orator  and  the  said  Austin  A.  Gamble,  and  that 
thereafter  due  proceedings  were  had  in  the  United 
States  Patent  Office  in  accordance  with  the  statutes 
in  such  cases  made  and  provided,  and  in  accordance 
with  the  rules  of  the  United  States  Patent  Office,  and 
that  said  Robert  Strain  was  adjudged  to  be  the  origi- 
nal, first  and  sole  inventor  of  said  fruit  grader  and 
judgment  of  priority  of  invention  was  rendered  and 
entered  in  the  United  States  Patent  Office  in  favor 
of  Robert  Strain  and  against  said  Charles  Rayburn; 
and  thereafter,  to  wit,  on  December  27th,  1904,  the 
said  Robert  Strain  and  your  orator  and  the  said 
Austin  A.  Gamble  having  in  all  respects  complied 
with  the  acts  of  Congress  in  such  case  made  and  pro- 
vided, and  having  surrendered  the  said  original  let- 
ters  patent  No.  730,412,   said  letters  patent  were 
[10]     canceled  and  new  or  amended  letters  patent 
which  w^ere  marked  ''Reissue  No.  12,297"  were  on 
the  27th  day  of  December,  1904,  in  due  form  of  law, 
granted,  issued  and  delivered  to  your  orator  and  the 
said  Austin  A.  Gamble,  which  said  reissue  letters 
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patent  are  of  record  in  the  Patent  Office  of  the  United 
States,  as  will  more  fully  and  at  large  appear  from 
said  original  reissued  letters  patent  or  a  duly  certi- 
fied copy  thereof  ready  here,  iu  court  to  be  produced, 
whereby  there  was  granted  and  secured  to  your  ora- 
tor and  the  said  Austin  A.  Gamble,  their  heirs,  legal 
representatives  and  assigns,  for  the  full  term  of 
seventeen  years  (17),  from  and  after  the  9th  day  of 
June,  1903,  the  sole  and  exclusive  right,  liberty  and 
privilege  of  making,  using  and  vending  the  said  in- 
vention as  described  and  claimed  in  said  reissued  let- 
ters patent  throughout  the  United  States  of  America 
and  the  territories  thereof. 

V. 
And  your  orator  further  shows  unto  your  Honors 
that  the  said  invention  so  set  forth,  described  and 
claimed  in  and  by  the  said  letters  patent  aforesaid 
is  of  great  value  and  has  been  extensively  practiced 
by  your  orator  and  by  your  orator  and  the  said 
Austin  A.  Gamble,  and  that  since  the  grant,  issu- 
ance and  delivery  of  the  said  letters  patent  the  said 
fruit  grader  has  gone  into  great  and  extensive  use 
and  your  orator  and  said  Austin  A.  Gamble  have  sold 
large  numbers  thereof  and  the  same  has  substantially 
displaced  all  other  forms  of  devices  for  said  purpose 
and  become  the  standard  fruit  grader ;  and  upon  each 
and  every  one  of  said  fruit  graders  manufactured, 
used  or  sold  by  your  orator  or  by  your  orator  and 
said  Austin  A.  Gamble,  as  aforesaid,  your  orator,  and 
your  orator  and  the  said  Austin  A.  Gamble  have 
marked  in  bold  and  conspicuous  letters  the  word 
** Patented"  together  with  the  day  and  date  of  issu- 
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ance  of  said  letters  patent,  to  wit,  June  9th,  1903  and 
December  27th,  1904,  [11]  thereby  notifying  the 
public  of  said  letters  patent,  and  the  trade  and  pub- 
lic have  generally  respected  and  acquiesced  in  tlie 
validity  and  scope  of  said  letters  patent  and  of  the 
exclusive  rights  of  your  orator,  and  of  your  orator 
and  said  Austin  A.  Gamble  therein  and  thereunder, 
and  but  for  the  wrongful  and  infringing  acts  of  de- 
fendant, as  hereinafter  set  forth,  your  orator  would 
now  continue  to  enjoy  the  said  exclusive  rights  and 
the  same  would  be  of  great  and  incalculable  benefit 
and  advantage  of  your  orator,  and  the  said  defend- 
ant has  been,  long  prior  to  the  commencement  of  this 
suit,  notified  in  writing  of  the  grant,  issuance  anc 
delivery  of  the  said  letters  patent  and  of  the  rights 
of  your  orator  thereunder,  and  has  had  full  knowl- 
edge of  your  orator's  said  rights  under  said  letters 
patent,  and  demand  has  been  made  upon  defendant 
to  respect  the  said  letters  patent  and  not  to  infringe 
thereon,  but  notwithstanding  such  notice  the  defend- 
ant has  continued  to  make,  use  and  sell  fruit  graders 
embodying  the  said  invention,  as  hereinafter  more 
particularly  set  forth. 

VI. 
Your  orator  further  shows  unto  your  Honors  that 
heretofore,  to  wit,  prior  to  the  first  day  of  January, 
1910,  by  an  instrument  in  writing  in  due  form  of 
law,  duly  signed  by  the  said  Austin  A.  Gamble,  and 
delivered  by  him  to  your  orator,  the  said  Austin  A. 
Gamble  did  sell,  assign,  transfer  and  set  over  unto 
your  orator,  his  heirs  and  assigns,  all  his  right,  title 
and  interest  in  and  to  the  said  fruit  grader  invention 


10  Mid-California  Citrus  Association 

and  in  and  to  the  said  letters  patent  aforesaid  granted 
and  issued  therefor,  and  did  thereby  sell,  assign, 
transfer  and  set  over  unto  your  orator,  and  vest  in 
your  orator,  and  your  orator  did  become  the  sole  and 
exclusive  owner  of  the  full  and  exclusive  right,  title 
and  interest  in  and  to  the  said  fruit  grader  invention 
and  in  and  to  the  said  letters  patent  granted  and 
issued  [12]  therefor,  all  as  will  more  fully  and  at 
large  appear  from  said  original  instrument  in  writ- 
ing or  a  duly  certified  copy  thereof  ready  in  court  to 
be  produced  as  may  be  required. 

VII. 
That  therefore,  to  wit,  in  May,  1910,  plaintiff  filed 
in  the  United  States  Circuit  Court  for  the  Southern 
District  of  California,  his  certain  bill  of  complaint 
in  equity  wherein  plaintiff  was  complainant  and 
Riverside  Heights  Orange  Growers  Association  and 
George  D.  Parker  were  defendants ;  that  in  said  bill 
of  complaint  the  invention  of  Robert  Strain  of 
the  fruit  grader  hereinbefore  referred  to  and  the 
various  proceedings  hereinbefore  set  forth  had  and 
taken  by  said  Robert  Strain  and  plaintiff  and  plain- 
tiff's assignor,  Austin  A.  Gamble,  in  the  United 
States  Patent  Office  eventuating  in  the  grant,  issu- 
ance and  delivery  of  the  Letters  Patent  Reissue  No. 
12,297,  w^ere  set  up  and  pleaded  and  the  assignment 
of  said  reissued  letters  patent  to  plaintiff  and  plain- 
tiff's ownership  thereof  were  likewise  pleaded;  that 
the  infringement  thereof  by  defendants,  Riverside 
Heights  Orange  Growers  Association  and  George  D. 
Parker  by  the  making,  selling  and  using  of  machines 
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embodying  and  containing  said  invention  in  infringe- 
ment of  plaintiff's  rights  under  said  letters  patent 
and  without  the  license,  consent  or  authority  of  plain- 
tiff was  pleaded  and  set  up  and  an  injunction  prayed 
against  the  continuance  by  defendants  [IS]  or 
either  of  them  of  such  infringement  and  for  the  re- 
covery of  profits  and  damages,  all  as  in  and  by  said 
original  bill  of  complaint  or  a  duly  certified  copy 
thereof  in  court  ready  to  be  produced  and  may  be 
required,  will  more  fully  and  at  large  appear;  that 
thereafter  defendants  filed  their  answer  and  said  bill 
of  complaint  and  sui£  were  determined  on  the  plead- 
ing and  proofs  adduced  and  an  interlocutory  decree 
and  a  final  decree  entered  by  this  court  in  said  cause 
ordering,  adjudging  and  decreeing  that  said  reissue 
letters  patent  No.  12,297  and  claims  1  and  10  thereof 
in  particular  were  valid  and  had  been  infringed  by 
said  defendants,  and  that  plaintiff  was  the  sole  owner 
thereof,  and  that  said  defendants  be  enjoined  as 
prayed  for  in  the  bill  of  complaint  all  as  more  fully 
and  at  large  will  appear  from  said  original  answer, 
interlocutory  decree,  final  decree  and  files,  records 
and  proceedings  of  this  Court  in  said  suit  ready  in 
court  to  be  produced  as  may  be  required. 

VIII. 
That  heretofore,  to  wit,  prior  to  May  12,  1908, 
plaintiff  was  the  original,  first  and  sole  inventor  of  a 
certain  new  and  useful  distributing  apparatus  and 
on  that  day  made  application  in  due  form  of  law  to 
the  Government  of  the  United  States  for  the  grant, 
issuance  and  delivery  to  him  of  Letters  Patent  of  the 
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United  States  therefor;  that  after  due  proceedings 
had  and  taken  thereafter,  to  wit,  on  December  21, 
1909,  Letters  Patent  of  the  United  States  No.  943,799 
were  granted,  issued  and  delivered  to  him  in  due 
form  of  law  by  the  Government  of  the  United  States, 
that  thereby  there  was  granted  and  secured  to  plain- 
tiff, his  heirs,  legal  representatives  and  assigns  the 
sole  and  exclusive  right,  liberty  and  privilege  of  mak- 
ing, using  and  vending  the  said  invention  throughout 
the  United  States  of  America  and  the  territories 
thereof  during  the  period  of  seventeen  [14]  years 
(17)  from  and  after  December  21,  1909,  all  as  in  and 
by  said  original  letters  patent  or  a  duly  certified  copy 
thereof  ready  in  court  to  be  produced  as  may  be  re- 
quired will  more  fully  and  at  large  appear;  that  a 
more  particular  description  of  the  said  invention 
patented  in  and  by  said  letters  patent  will  fully 
appear  in  and  from  the  said  letters  patent. 

IX. 

That  the  trade  and  public  have  generally  acqui- 
esced in  and  acknowledged  the  validity  of  said  re- 
issued letters  patent  No.  12,207  and  said  letters 
patent  No.  943,799  in  and  to  the  exclusive  rights  of 
plaintiff  thereimder  and  under  each  thereof. 

X. 

That  the  said  fruit  graders  set  forth,  described  and 
claimed  and  covered  in  and  by  said  reissue  letters 
patent  No.  12,297,  and  the  said  distributing  appa- 
ratus set  forth  in  and  by  said  letters  patent  No. 
943,799,  are  capable  of  embodiment  in  and  conjoint 
use  in  one  and  the  same  apparatus  and  are  so  embod- 
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ied  in  and  conjointly  used  in  each  of  the  machines 
and  apparatus  caused  to  be  made  and  used  by  defend- 
ant ;  that  all  of  the  fruit  graders  and  all  of  the  dis- 
tributing apparatus  manufactured,  used  or  sold  by 
plaintiff,  or  manufactured,  used  or  sold  by  plaintiff's 
assignors  or  licensees,  have  been  marked  with  the 
word  "Patented"  together  with  the  day  and  date  of 
said  respective  letters  patent,  to  wit,  ''December  27th, 
1904,  and  December  21st,  1909,"  respectively;  and 
the  said  defendant  has  been  notified  in  writing  by 
plaintiff  that  the  machines  and  apparatus  caused  to 
be  made  and  used  by  defendant  are  infringements  of 
said  letters  patent,  and  each  thereof,  and  demand 
has  been  made  upon  said  defendant  to  cease  the  mak- 
ing or  use  thereof ;  that  defendant  refuses  to  refrain 
from  using  said  infringing  machines  and  apparatus. 

[15] 

XI. 

That  heretofore,  to  wit,  on  August  29th,  1910, 
plaintiff  filed  in  the  United  States  Circuit  Court  for 
the  Southern  District  of  California  in  an  action  at 
law,  his  declaration  of  trespass  on  the  case  wherein 
this  plaintiff  was  plaintiff  and  the  Pioneer  Fruit 
Company  was  defendant ;  that  in  said  declaration  the 
invention  by  Robert  Strain  of  the  fruit  grader  here- 
inbefore referred  to  and  the  various  proceedings 
hereinbefore  set  forth,  had  and  taken  by  said  Robert 
Strain  and  by  your  orator  and  your  orator's  said 
assignor,  Austin  A.  Gamble,  in  the  United  States 
Patent  Office  eventuating  in  the  grant,  issuance  and 
delivery  of   said   reissue   letters  patent  No.  12,297 
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were  set  up  and  pleaded  and  the  assignment  of  said 
reissued  letters  patent  to  plaintiff  and  plaintiff's 
ownership  thereof  were  likewise  pleaded;  that  prior 
to  August  29th,  1910,  the  defendant,  Pioneer  Fruit 
Company,  had  caused  to  be  made  and  used  machines 
conjointly,  embodying  and  containing  said  invention 
in  infringement  of  your  orator's  rights  in  and  under 
said  respective  patents  and  without  the  license,  con- 
sent or  authority  of  plaintiff  and  damages  because 
of  such  infringement  were  demanded,  all  as  in  and 
by  said  original  declaration  or  a  certified  copy 
thereof  ready  in  court  to  be  produced  will  more  fully 
and  at  large  appear;  that  defendant.  Pioneer  Fruit 
Company,  duly  appeared  and  answered  in  said  action 
at  law,  and  that  said  action  at  law  was  on  June  28th, 
1911,  called  for  trial  before  his  Honor,  Olin  Well- 
born, United  States  District  Judge,  without  a  jury, 
a  jury  having  been  waived  by  the  parties,  and  on 
July  10th,  1911,  this  Court  filed  its  findings  of  fact 
and  conclusions  of  law,  wherein  it  was  found  that 
Robert  Strain  was  the  original,  first  and  sole  inven- 
tor of  the  fruit  grader  set  forth  in  claims  1  and  10 
of  said  reissue  patent,  and  that  said  reissue  letters 
[16]  patent,  and  said  claims  1  and  10  thereof  in 
particular,  were  valid  letters  patent  and  claims ;  that 
plaintiff  was  the  owner  of  said  letters  patent;  that 
the  machines  caused  by  the  defendant.  Pioneer  Fruit 
Company,  to  be  made  and  used  prior  to  August  29th, 
1910,  were  and  are  infringements  upon  said  letters 
patent  and  upon  each  of  the  claims  thereof  specifi- 
cally referred  to  in  this  paragraph  of  this  bill  of 
complaint,  and  that  plaintiff  was  the  owner  of  the 
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exclusive  right  to  said  respective  letters  patent  and 
was  entitled  to  judgment  against  defendant  for  the 
sum  of  Three  Hundred  and  Seventy-seven  Dollars 
($377)  and  costs,  by  reason  of  such  infringement, 
and  judgment  for  said  sum  was  entered  and  docketed 
in  favor  of  this  plaintiff  and  against  said  defendant, 
all  as  will  more  fully  and  at  large  appear  as  in  and 
by  the  findings  of  fact  and  conclusions  of  law  and 
judgment  rendered  in  said  action  at  law,  No.  207, 
aforesaid,  the  original  of  which  or  duly  certified 
copies,  are  ready  in  court  to  be  produced  as  may  be 
required. 

XII. 
That  since  the  grant,  issuance  and  delivery  of  said 
letters  patent  respectively  and  within  the  six  months 
last  past  and  within  the  Southern  District  of  Cali- 
fornia, the  defendant  without  the  license  or  consent 
of  plaintiff  has  caused  to  be  made  and  is  now  engaged 
in  using  machines  and  apparatus  embodying  the  said 
respective  patented  inventions  patented  in  and  by 
said  respective  letters  patent  and  that  each  of  the 
machines  so  caused  to  be  made  and  so  used  and  now 
being  used  by  defendant  as  aforesaid  contains  within 
it  each  of  the  said  respective  purposes  and  defendant 
intends  to  continue  the  use  of  said  machines  and  ap- 
paratus embodying  the  said  respective  inventions  in 
definance  of  and  without  the  license  or  consent  of 
plaintiff  under  either  of  said  letters  patent  and  will 
continue  so  to  do  unless  restrained  [17]  and  en- 
joined by  this  court  and  has  has  realized  and  is  now 
realizing  large  profits,  gains  and  advantages  from 
said  infringement  and  unlawful  acts  and  plaintiff  has 
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suffered  great  and  irreparable  damage  and  injury; 
that  plaintiff  does  not  know  the  exact  amount  of  such 
profit  and  therefore  prays  that  an  account  may  be 
taken  of  the  profits  and  advantages  derived  by  de- 
fendant therefrom  and  the  damages  suffered  by 
plaintiff,  and  that  defendant  be  ordered  and  directed 
to  account  and  pay  over  unto  plaintiff  the  profits  so 
realized  by  defendant  and  the  damages  suffered  by 
plaintiff  by  reason  of  such  unlawful  acts. 

WHEREFORE  PLAINTIFF  PRAYS: 
First.  That  upon  the  filing  of  this  bill  a  prelim- 
inary injunction  be  granted  to  plaintiff  enjoining  and 
restraining  the  defendant,  its  officers,  attorneys,  ser- 
vants, employees,  agents,  workmen  and  associates, 
and  each  and  every  thereof,  from  making,  selling  or 
using,  or  offering,  threatening,  advertising  or  con- 
tracting to  make  or  use  or  sell  any  machine  or  ap- 
paratus containing  the  said  invention  or  either  there- 
of, or  any  machine  or  device  capable  of  being  used  in 
infringement  of  said  letters  patent  or  either  thereof 
or  from  directly  or  indirectly  infringing  upon  said 
letters  patent  or  either  thereof  in  any  manner  what- 
soever, or  from  aiding,  abetting  or  contributing  to 
any  such  infringement,  whatsoever,  and  that  upon 
final  hearing  the  said  writ  of  injunction  be  made  per- 
manent and  final. 

Second.  That  it  be  ordered,  adjudged  and  decreed 
that  plaintiff  have  and  recover  from  defendant  all  the 
profits  and  advantages  realized  by  the  defendant  and 
all  the  damages  sustained  by  the  plaintiff  from  said 
infringement,  together  with  the  costs  of  suit  and  such 
further,  other  or  different  relief     [18]     relief  as  to 
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this  court  may  seem  proper  and  be  in  accord  with 
equity  and  good  conscience. 

FRED  STEBLER. 
FREDERICK  S.  LYON, 

Solicitor  and  of  Counsel  for  Plaintiff. 

State  of  California, 
County  of  Riverside, — ss. 

Fred  Stebler,  being  first  duly  sworn,  on  oath  says 
that  he  is  the  plaintiff  in  the  above-entitled  suit  and 
has  read  the  foregoing  bill  of  complaint  and  knows 
the  contents  thereof;  that  the  same  is  true  of  his 
own  knowledge. 

FRED  STEBLER. 

Subscribed  and  sworn  to  this  3d  day  of  November, 
1915,  before  me, 

[Seal]  M.  J.  TWOGOOD, 

Notary  Public  in  and  for  Riverside  County,  State  of 
California. 

[Endorsed] :  No.  Br-4^  E^  A-45— Eq.  United 
States  District  Court,  Southern  District  of  Cali- 
fornia, Northern  Division.  Fred  Stebler,  Plaintiff, 
vs.  Mid-California  Citrus  Association,  Defendant. 
In  Equity.  Bill  of  Complaint.  Filed  Nov.  4,  1915. 
Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zimmerman, 
Deputy  Clerk  Frederick  S.  Lyon,  504-7  Merchants' 
Trust  Building,  Los  Angeles,  Cal.,  Solicitor  for  Com- 
plainant.    [19] 
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In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Northern  Division. 

IN  EQUITY— No.  A-45. 

FRED  STEBLER, 

Plaintiff, 
vs. 

MID-CALIFORNIA  CITRUS  ASSOCIATION, 

Defendant. 

Answer. 

Now  comes  the  defendant  to  the  above-entitled  suit 
and  for  answer  to  the  plaintiff's  bill  of  complaint 
herein  denies,  admits  and  avers  as  follows : 

I. 
Admits  that  the  ground  upon  which  the  Court's 
jurisdiction  depends  is  that  this  is  a  suit  in  equity 
arising  under  the  patent  laws  of  the  United  States. 

11. 
Admits  that  the  defendant,  Mid-California  Citrus 
Association  is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia, and  has  its  principal  place  of  business  at  Por- 
terville,  California. 

III. 
Admits  the  averments  contained  in  paragraph  III 
of  the  bill  of  complaint  on  file  herein. 

IV. 
Admits  the  averments  contained  in  paragraph  IV 
of  the  bill  of  complaint  on  file  herein. 

V. 
Denies  that  the  invention  set  forth,  described  and 
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claimed  [20]  in  and  by  reissue  letters  patent  No. 
12,297,  is  of  great  value  or  of  any  value  whatsoever, 
and  denies  that  the  same  has  been  extensively  prac- 
ticed by  the  complainant  herein,  as  set  forth  in  para- 
graph V  of  the  bill  of  complaint  herein  on  file ;  and 
denies  that  by  any  wrongful  act  of  this  defendant, 
the  complainant  herein  has  been  deprived  of  any  en- 
joyment as  to  the  alleged  exclusive  rights  under  the 
said  reissue  letters  patent  No.  12,297 ;  and  denies  that 
the  same  would  be  of  great  and  incalculable  benefit 
and  advantage  to  the  plaintiff  except  for  the  acts  of 
the  defendant  herein;  and  denies  in  this  connection 
that  it  has  made,  used  or  sold,  or  is  now  engaged  in 
making,  using  or  selling  any  fruit  grader  or  graders 
embodying  the  invention  of  the  said  Reissue  Letters 
Patent. 

VI. 

Admits  the  allegations  contained  in  paragraph  VI 
of  the  bill  of  complaint  herein  on  file. 

VII. 

Admits  the  allegations  contained  in  paragraph  VII 
of  the  bill  of  complaint  herein  on  file. 

VIII. 

Defendant  denies  that  it  has  in  any  manner  or  in 
any  form  whatsoever  infringed  or  encroached  on  any 
right  or  rights,  secured  to  the  plaintiff  herein  in  and 
by  the  said  reissue  letters  patent;  and  denies  that  the 
protection  afforded  in  and  by  the  said  reissue  let- 
ters patent  are  of  such  a  character  as  to  embrace  any 
fruit  grading  machine  being  used  by  it  in  connection 
with  its  business  of  grading  and  packing  of  fruit; 
and  in  this  connection  avers  that,  by  reason  of  the 
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prior  art  existing  long  prior  to  the  date  of  the  alleged 
invention  of  the  said  reissue  letters  patent,  the  said 
invention  embraced  in  the  said  alleged  reissue  letters 
patent  is  so  restricted  as  to  preclude  the  fruit  grader 
used  by  the  defendant  falling  within  [21]  the  pro- 
tection afforded  by  any  claim  or  claims  of  the  said 
reissue  letters  patent ;  and,  as  showing  the  prior  state 
of  the  art  as  it  existed  prior  to  the  date  of  the  inven- 
tion set  forth  in  the  bill  of  complaint  on  file  herein 
for  the  invention  embraced  in  the  reissue  letters  pat- 
ent, defendant  sets  forth  the  following  letters  pat- 
ent of  the  United  States  as  constituting  the  prior  art, 
to  wit : 

Name  of  Patentee.  Number  of  Patent.  Date  of  Patent. 

H.  H.  Hutchins  456,092  July    14,  1891. 

H.  B.  Stevens  247,428  Sept.  20,  1881. 

J.  T.  Ish  458,422  Aug.  25,  1891. 

J.  A.  Jones  430,031  Oct.     10,  1890. 

M.  P.  Richards  654,281  July    24,  1900. 

H.  H.  Hutchins  456,092  July    14,  1891. 

A.  Cerruti  534,783  Feb.  26,  1895. 
J.  J.  White  731,828  June  23,  1903. 

B.  H.  Vellines  364,977  June  14,  1887. 

C.  D.  Nelson  713,484  Nov.  11,  1902. 
E.  W.  Widney  788,618  May      2,  1905. 

IX. 
Denies  that  prior  to  the  12th  day  of  May,  1908,  or 
at  any  other  time,  Fred  Stebler,  plaintiff  herein, 
mentioned  in  paragraph  VIII  of  the  bill  of  com- 
plaint on  file  herein,  was  the  original,  first  and  sole 
inventor,  or  any  inventor,  of  the  alleged  new  and 


vs.  Fred  Stehler.  21 

useful  distributing  apparatus,  or  of  any  other  de- 
vice. Admits  that  on  the  21st  day  of  December, 
1909,  certain  alleged  and  pretended  letters  patent  of 
the  United  States,  dated  on  that  date,  and  numbered 
943,799,  were  granted,  issued  and  delivered  by  the 
Government  of  the  United  States  unto  the  said  Fred 
Stebler,  plaintiff  herein;  but  in  that  behalf  denies 
that  by  said  pretended  letters  patent  there  was 
granted  unto  the  said  Fred  Stebler,  plaintiff  herein, 
Ms  heirs,  legal  representatives  and  assigns,  for  the 
full  term  of  [22]  seventeen  years  from  the  said 
21st  day  of  December,  1909,  the  sole  and  exclusive 
right  and  privilege  of  making,  using  and  vending  the 
said  invention  ^throughout  the  United  States  of 
America  and  the  territories  thereof,  and  in  that  be- 
half avers  that  said  alleged  letters  patent  are  wholly 
void  and  of  no  effect  for  reasons  hereinafter  stated. 

X. 
Denies  that  the  trade  and  public  generally  acqui- 
esced in  and  acknowledged  the  validity  of  the  said 
reissue  letters  patent  No.  12,297  and  said  letters  pat- 
ent No.  943,799  in  and  to  the  exclusive  rights  of  the 

plaintiff. 

XI. 
Denies  that  the  fruit  graders  set  forth,  described, 
and  claimed  and  covered  in  and  by  said  reissue  let- 
ters patent  No.  12,297,  and  the  said  distributing  ap- 
paratus set  forth  in  and  by  said  letters  patent  No. 
943,799,  are  capable  of  embodiment  and  conjoint  use 
in  one  and  the  same  apparatus,  and  that  the  same  are 
so  embodied  and  conjointly  used  in  the  machines  and 
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apparatus  caused  to  be  made  and  used  by  this  de- 
fendant as  alleged  in  paragraph  X  of  the  bill  of  com- 
plaint herein  on  file ;  and  denies  that  the  defendant 
has  refused  to  refrain  from  using  machines  infring- 
ing the  devices  set  forth,  described,  and  claimed  and 
covered  in  and  by  said  reissue  letters  patent  No. 
12,297,  and  the  said  distributing  apparatus  set  forth 
in  and  by  said  letters  patent  No.  943,799,  as  averred 
in  paragraph  X  of  the  said  bill  of  complaint  on  file 
herein. 

XII. 

Answering  paragraph  XI  of  the  bill  of  complaint 
herein  on  file,  defendant  avers  that  it  has  no  knowl- 
edge, information  or  belief  on  the  subject  thereof 
sufficient  to  enable  it  to  make  answer  to  the  alle- 
gations thereof,  or  any  of  them,  and  leaves  plaintiff 
to  [23]  make  such  proof  thereof  as  he  may  be 
advised  is  proper. 

XIII. 

Denies  that  since  the  grant,  issuance  and  delivery 
of  said  letters  patent  respectively,  and  within  six 
months  last  past,  and  within  the  Southern  District 
of  California,  or  elsewhere,  it  has,  without  the  license 
or  consent  of  the  plaintiff,  caused  to  be  made,  and  is 
now  engaged  in  using  machines  and  apparatus  em- 
bodying the  said  respective  patented  inventions  pat- 
ented in  and  by  the  said  respective  letters  patent,  and 
that  the  machine  or  machines  so  caused  to  be  made 
and  so  used  and  now  being  used  by  the  defendant, 
contains  within  it  each  of  the  said  respective  pat- 
ented devices ;  and  denies  that  it  intends  to  continue 
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to  use  any  macMne  or  machines  or  apparatus  em- 
bodying the  said  respective  inventions  in  defiance  of 
and  without  the  license  or  consent  of  plaintiff  under 
either  or  both  of  said  letters  patent  set  forth  in  the 
bill  of  complaint  herein  on  file;  and  denies  that  it 
vdll  continue  to  use  any  machine  or  machines  in- 
fringing the  rights  of  the  plaintiff  herein  unless  en- 
joined by  this  Court ;  and  denies  that  it  has  realized 
and  is  now  realizing  large  profits,  gains  and  advan- 
tages, or  any  profits,  against  and  advantages  from 
any  alleged  infringing  and  unlawful  act ;  and  denies 
that  plaintiff  has  suffered  great  and  irreparable 
damage  and  injury  by  reason  of  any  act  of  this  de- 
fendant. 

XIV. 
And  for  a  further  and  separate  defense  in  respect 
to  said  letters  patent  No.  943,799,  defendant  avers  on 
information  and  belief  that  the  said  Fred  Stebler, 
mentioned  in  the  bill  of  complaint  herein  as  being 
the  original,  first  and  sole  inventor  of  the  thing  at- 
tempted to  be  patented  in  and  by  said  letters  patent, 
was  not  the  original,  first  and  sole  inventor  thereof; 
but  on  the  contrary,  avers  that  long  prior  to  and  be- 
fore the  alleged  invention  [24]  or  discovery 
thereof  by  the  said  Fred  Stebler,  the  thing  attempted 
to  be  patented  in  and  by  said  letters  patent  had  been 
patented  in  and  by  certain  letters  patent  issued  by 
the  Government  of  the  United  States  on  the  follow- 
ing-named dates  and  bearing  the  following  numbers, 
yiz. : 
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Name  of  Patentee.  Number  of  Patent.  Date  of  Patent. 

W.  C.  Anderson         Eeissue  12,459     Feb.  27,  1906. 
H.  A.  Beekhuis  906,005     Dec.  15,  1908. 

Thomas  Strain  775,015    Nov,  15,  1904. 

C.  Rayburn  741,928    Oct.  20,  1903. 

O.D.Parker  958,164    May  17,    1910. 

F.  F.  Backstrom  835,805    Nov.  13,  1906. 

XV. 

Denies  that  the  said  Fred  Stebler  was  the  original, 
first  and  sole  inventor  of  the  thing  sought  to  be  pat- 
ented under  and  by  said  letters  patent  No.  943,799, 
or  any  material  or  substantial  part  thereof,  but  that 
long  prior  to  the  supposed  invention  and  discovery 
thereof  the  same  was  known  to  and  used  by  various 
persons  and  corporations  whose  names  are  at  this 
time  unknown  to  this  defendant  and  cannot  be  speci- 
fied at  this  time,  and  defendant  prays  leave  of  the 
Court  to  amend  this  answer  by  specifying  the  names 
of  such  parties  as  soon  as  defendant  ascertains  the 
same. 

XVI. 

And  further  answering,  defendant  avers  upon  in- 
formation and  belief  that  the  said  letters  patent  No. 
943,799,  mentioned  in  plaintiff's  bill  of  complaint  on 
file  herein,  are  void  and  of  no  effect,  for  the  reason 
that  it  did  not  require  the  exercise  of  the  inventive 
faculty  to  produce  the  same,  but  only  mechanical 
skill  such  as  is  possessed  by  persons  skilled  in  the 
particular  art  to  which  the  same  referred.     [25] 

XVII. 

Denies  that  the  invention  described,  set  forth  and 
claimed  in  and  by  reissue  letters  patent  No.  12,297, 


vs.  Fred  Stehler.  25 

has  substantially  displaced  all  other  forms  of  devices 
for  the  purposes  set  forth  and  described  in  the  said 
letters  patent,  and  denies  that  the  same  has  become 
the  standard  fruit  grader,  as  set  forth  in  paragraph 
V  of  the  bill  of  complaint  herein  on  file. 

WHEREFORE,  having  fully  answered,  defend- 
ant prays  to  be  hence  dismissed  with  its  costs  in  this 
behalf  sustained. 

N.  A.  ACKER, 
Attorney  for  Defendant.     [26] 

State  of  California, 
County  of  Tulare, — ss. 

F.  L.  Kennedy,  being  first  duly  sworn,  on  oath 
says:  That  he  is  the  secretary  and  manager  of  the 
defendant  corporation  in  the  above-entitled  suit,  and 
that  he  has  read  the  foregoing  answer  to  the  plain- 
tiff's bill  of  complaint  herein;  that  the  same  is  true 
of  his  own  knowledge  except  as  to  such  matters  and 
things  as  are  therein  stated  on  information  and  be- 
lief, and  that  as  to  the  latter,  he  believes  the  same  to 

be  true. 

F.  L.  KENNEDY. 

Subscribed  and  sworn  to  before  me  this  27  day  of 

November,  1915. 

J.  F.  WRIGHT, 

Notary  Public  in  and  for  the  County  of  Tulare,  State 
of  California. 
[Endorsed] :  In  Equity.  No.  A-45.  U.  S.  Dis- 
trict Court,  Southern  District  of  California,  North- 
ern Division.  Fred  Stebler,  Plaintiff,  vs.  Mid- 
California  Citrus  Association,  Defendant.    Answer. 
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Filed  Dec.  3,  1915.  Wm.  M.  Van  Dyke,  Clerk.  By 
Ohas.  N.  Williams,  Deputy  Clerk.  Nicholas  A. 
Acker,  Attorney  at  Law,  Foxcroft  Building,  68  Post 
Street,  San  Francisco,  Cal.,  for  Defendant.     [27] 


In  the  United  States  District  Court,  Southern  Dis- 
trict of  Calif ornia^  Northern  Division, 

IN  EQUITY— No.  A-45. 

FRED  STEBLER, 

Plaintiff, 
vs. 

MID-CALIFORNIA  CITRUS  ASSOCIATION, 

Defendant. 

Amendment  to  Answer. 

The  answer  of  the  defendant  on  file  herein  is 
hereby  amended  as  follows : 

Page  3,  of  the  answer,  between  lines  18  and  19 
thereof  insert : 

R.  M.  Widney. . .  .788619. . .  .May  2,  1905. 

Further  answering  this  defendant  denies  that  the 
said  Robert  Strain  was  the  original,  first  or  sole  sur- 
ventor  or  any  inventor  at  all  of  the  thing  sought  to 
be  patented  in  and  by  said  reissue  letters  patent  No. 
12,297,  or  any  material  or  substantial  part  thereof, 
and  in  this  connection  states  that  long  prior  to  the 
supposed  invention  or  discovery  thereof  by  the  said 
Robert  Strain,  the  same  was  known  to  and  used  by 
the  following  persons  and  corporations,  viz. :  Robert 
M.  Widney  of  Fernando,  State  of  California ;  How- 
ard B.  Stevens  of  Citra,  County  of  Marion,  State  of 
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Florida;  M.  A.  Eice  of  Citra,  County  of  Marion, 
State  of  Florida ;  R.  C.  Douglass  of  Citra,  County  of 
Marion,  State  of  [28]  Florida;  J.  C.  Greener  of 
Citra,  County  of  Marion,  State  of  Florida;  A.  S. 
Kells  of  Citra,  County  of  Marion,  State  of  Florida ; 
Thorndike  C.  Jameson  of  Corona,  County  of  River- 
side, State  of  California;  F.  E.  Proud  of  La  Habra, 
State  of  California;  used  in  the  packing-house  of 
W.  H.  Jameson,  situated  at  Corona,  County  of  Riv- 
erside, State  of  California,  and  was  known  to  vari- 
ous other  persons  and  corporations  whose  names  and 
addresses  are  at  this  time  unknown  to  this  defendant 
and  cannot  be  stated  at  this  time,  but  defendant 
prays  leave  of  the  court  to  amend  this  answer  by 
specifying  the  names  of  such  parties  as  soon  as  the 
defendant  ascertains  the  same. 

Page  6,  line  18,  erase  the  word  ''various"  and  in- 
sert—H.  A.  Beekliuis  of  Hanford,  Fresno  County, 
State  of  California;  L.  E.  Tucker  of  Upland,  State 
of  California;  George  D.  Parker,  of  Riverside, 
County  of  Riverside,  State  of  Caliornia;  used  by  the 
California  Fruit  Canners  Association  in  its  packing- 
house situated  at  Hanford,  County  of  Fresno,  State 
of  California;  used  by  the  Arlington  Heights  Fruit 
Company  in  its  packing-house  situated  at  Arlington, 
County  of  Riverside,  State  of  California ;  used  by  the 
Upland  Citrus  Association  in  its  packing-house  situ- 
ated at  Upland,  State  of  California,  and  known  to 
and  used  by  various  others. 

MID-CALIFORNIA  CITRUS  ASSN. 

By  N.  A.  ACKER, 
Solicitor  and  Counsel  for  Deft.     [29] 
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[Endorsed]:  No.  A-45.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division. 
Fred  Stebler,  Plaintiff,  vs.  Mid- California  Citrus 
Association,  Defendant.  Amendment  to  Answer. 
Feby.  4, 1916.  Received  a  copy  of  the  within  Amend- 
ment and  same  is  stipulated  and  consented  to.  Fred- 
erick S.  Lyon,  Solr.  for  Plaintiff.  Filed  Apr.  4, 
1916.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zim- 
merman, Deputy  Clerk.  Nicholas  A.  Acker,  Attor- 
ney at  Law,  Foxcroft  Building,  68  Post  Street,  San 
Francisco,  Cal.,  for  Defendant.     [30] 


COPY. 

United  States  District  Court,  Southern  District  of 
California^  Northern  Division. 

IN  EQUITY— A-45, 

FRED  STEBLER, 

Plaintiff, 
vs. 

MID-CALIFORNIA  CITRUS  ASSOCIATION, 

Defendant. 
Decree. 

The  above-entitled  suit,  having  come  on  regularly 
for  hearing  upon  the  evidence  and  proofs  educed  on 
behalf  of  the  respective  parties,  Frederick  S.  Lyon, 
Esq.,  appearing  on  behalf  of  plaintiff  and  N.  A. 
Acker,  Esq.,  on  behalf  of  defendant,  now  upon  due 
consideration  thereof,  it  is 

ORDERED,  ADJUDGED  AND  DECREED, 

1.  That  reissue  letters  patents  of  the  United  States 
No.  12,297,  dated  December  27,  1904,  are  good  and 
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valid  in  law,  particularly  as  to  claims  1  and  10  thereof, 
and  that  plaintiff,  Fred  Stebler,  is  the  owner  thereof 
and  of  all  the  rights  and  privileges  granted  and  se- 
cured thereby. 

2.  That  letters  patent  of  the  United  States  No. 
943,799,  dated  Dec.  21,  1909,  are  good  and  valid  in 
law,  particularly  as  to  claims  1,  2,  3,  5,  6,  7,  8,  11, 14, 
15  and  19;  that  plaintiff  is  the  owner  thereof  [31] 
and  of  all  the  rights  and  privileges  granted  and  se- 
cured thereby. 

3.  That  the  respective  inventions  set  forth  de- 
scribed and  claimed  in  and  by  said  reissue  letters 
patent  No.  12,297  and  said  letters  patent  No.  943,799 
are  capable  of  embodiment  in  and  conjoint  use  in  one 
and  the  same  apparatus  or  machine;  that  all  the 
fruit  graders  and  all  of  the  distributing  apparatus 
manufactured,  used  or  sold  by  plaintiff  or  by  plain- 
tiff's assignors  or  licensees  have  been  plainly  and 
conspicuously  marked  with  the  word  "Patented,"  to- 
gether with  the  day  and  date  of  said  respective  let- 
ters patent,  to  wit,  Dec.  27,  1904,  and  Dee.  21,  1909; 
that  defendant  prior  to  installing  the  machines  here- 
inafter found  to  be  an  infringement  was  notified  in 
writing  by  plaintiff  that  said  machines  were  an  in- 
fringement of  said  respective  letters  patent,  and  de- 
mand was  made  upon  defendant  that  defendant  cease 
the  completion  of  said  machines  or  the  use  thereof ; 
that  defendant  refused  to  refrain  from  using  said 
infringing  machines  or  any  thereof. 

4.  That  defendant  has  infringed  upon  said  re- 
issue letters  patent  No.  12,297,  particularly  as  to 
claims  1  and  10  thereof  and  upon  said  letters  patent 
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No.  943,799,  particularly  as  to  claims  1,  2,  3,  5,  6,  7, 
8,  11,  14,  15  and  19  thereof  by  causing  to  be  erected 
in  its  packing-house  at  Porterville,  California,  by 
George  D.  Parker,  of  Eiverside,  California,  and 
without  the  license  or  consent  of  plaintiff  or  plain- 
tiff's assignor,  certain  fruit  grading  and  distribut- 
ing machines  and  using  the  same  [32]  therein; 
that  each  of  said  combined  fruit  grading  and  distrib- 
uting machines  contains  in  it  the  invention  set  forth, 
described  and  claimed  in  and  by  said  reissue  letters 
patent  No.  12,297,  as  particularly  set  forth  claims  1 
and  10  thereof,  and  the  invention  set  forth,  described 
and  claimed  in  and  by  said  letters  patent  No.  943,799, 
as  particularly  set  forth  in  claims  1,  2,  3,  5,  6,  7,  8, 
11,  14,  15  and  19  thereof;  that  this  suit  has  been 
defended  on  behalf  of  defendant  by  and  at  the  cost 
and  expense  of  said  George  D.  Parker,  the  manu- 
facturer of  said  infringing  machines. 

5.  That  a  perpetual  injunction  issue  out  of  and 
under  the  seal  of  this  court  directed  to  said  defend- 
ant, Mid-California  Citrus  Association,  its  officers, 
attorneys,  agents,  servants,  workmen,  clerks  and  as- 
sociates, enjoining  and  restraining  them  and  each 
and  every  of  them  from  in  any  manner  making,  sell- 
ing, using  or  offering  for  sale,  or  advertising  or  con- 
tracting to  make  or  use  or  sell  or  dispose  of  in  any 
manner  whatsoever  either  directly  or  indirectly,  any 
machine  or  device  or  apparatus  containing  either  the 
invention  set  forth,  described  and  claimed  in  or  by 
said  reissue  letters  patent  No.  12,297,  as  particularly 
set  forth  in  claims  1  and  10  thereof,  or  in  or  by  said 
letters  patent  No.  943,799,  particularly  as  set  forth 
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in  claims  1,  2,  3,  5,  6,  7,  8,  11,  14,  15  and  19  thereof, 
or  any  machine  or  device  capable  of  being  used  in 
infringement  of  either  of  said  letters  patent  and 
from  directly  or  indirectly  infringing  upon  either  of 
said  letters  patent  in  any  manner  whatsoever,  or 
from  aiding  or  abetting  or  contributing  to  any  such 
infringement  in  any  manner  whatsoever,  and  from 
any  further  use  of  the  said  machines  so  installed  in 
its  said  packing-house  at  Porterville,  Calif.,  by  said 
George  D.  Parker ;  and  from  at  any  time  whatsoever 
in  any  manner  making  use  of  those  certain  adjustable 
means  whereby  [33]  the  roller  sections  may  be  ad- 
justed toward  or  away  from  the  grading  belt;  and 
from  maintaining  in  any  of  said  machines  the  slotted 
brackets  by  means  of  which  the  roller  sections  are 
supported  unless  the  slots  of  such  brackets  are  per- 
manently sealed  by  some  substance  such  as  babbitt 
metal  permanently  fixing  said  brackets  and  rollers 
against  adjustment. 

6.  That  complainant  do  have  and  recover  judg- 
ment against  defendant,  Mid-California  Citrue  As- 
sociation, for  the  sum  of  $51.90,  plaintiff's  costs  and 
disbursements  in  this  suit. 

Dated  Los  Angeles,  California,  November  20, 1916. 

OSCAR  A.  TRIPPET, 
District  Judge. 

Decree  entered  and  recorded  November  20th,  1916. 

WM.  M.  VAN  DYKE, 

Clerk. 
By  Chas.  N.  Williams, 
Deputy  Clerk. 
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[Endorsed]  :  No.  A-i5.  United  States  District 
Court,  Southern  District  of  California,  Norther  Di- 
vision. Fred  Stebler,  Plaintiff,  vs.  Mid-California 
Citrus  Association,  Defendant.  In  Equity.  Decree. 
Filed  Nov.  20, 1916.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas.  N.  Williams,  Deputy  Clerk.  Frederick  S. 
Lyon,  504-7  Merchants  Trust  Building,  Los  Angeles, 
Cal.,  Solicitor  for  Plaintiff.     [34] 


United  States  District  Court,  Southern  District  of 
California,  Northern  Division. 

IN  EQUITY. 

FRED  STEBLER, 

Plaintiff, 
vs. 

MID-CALIFORNIA  CITRUS  ASSOCIATION, 

Defendant. 

Petition  for  Order  Allowing  Appeal. 

The  Mid-California  Citrus  Association,  defendant 
in  the  above-entitled  cause,  conceiving  itself  ag- 
grieved by  the  interlocutory  order  and  decree  filed 
and  entered  on  the  20th  day  of  November,  A.  D.  1916, 
in  the  above-entitled  cause,  whereby  an  injunction 
was  granted  against  this  defendant,  now  comes  by 
N.  A.  Acker,  Esq.,  its  solicitor  and  counsel,  and  peti- 
tions said  court  for  an  order  allowing  it,  Mid-Cali- 
fornia Citrus  Association,  to  prosecute  an  appeal 
from  said  interlocutory  order  and  decree  to  the  Hon- 
orable the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  under  and  according  to  the 
laws  of  the  United  States  in  that  behalf  made  and 
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provided ;  and  that  a  transcript  of  the  record,  testi- 
mony, exhibits  and  all  proceedings  and  papers  upon 
which  said  interlocutory  order  and  decree  was  made, 
duly  authenticated,  may  be  sent  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit ;  and  also 
that  an  order  be  made  fixing  the  amount  of  security 
which  defendant,  Mid-California  Citrus  Association, 
shall  give  and  furnish  upon  such  appeal,  and  that 
upon  giving  such  security,  all  further  proceedings 
in  this  court  excepting  the  injunction  be  suspended 
and  stayed  until  the  determination  of  said  appeal  by 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  And  now,  at  the  time  of  filing  this 
petition  for  order  allowing  appeal,  the  said  Mid-Cali- 
fornia Citrus  Association,  [S5]  petitioner,  files 
its  assignment  of  errors,  setting  up  separately  and 
particularly,  each  error  asserted  and  intended  to  be 
urged  in  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

And  your  petitioner  will  ever  pray. 
MID-CALIFORNIA  CITRUS  ASSOCIATION. 

By  N.  A.  ACKER, 
Solicitor  for  Defendant. 

[Endorsed]  :  No.  45.  U.  S.  District  Court,  South- 
ern District  of  California,  Northern  Division,  Fred 
Stebler,  Plaintiff,  vs.  Mid-California  Citrus  Associa- 
tion, Defendant.  Petition  for  Order  Allowing  Ap- 
peal. Filed  Nov.  20,  1916.  Wm.  M.  Van  Dyke, 
Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk. 
Nicholas  A.  Acker,  Attorney  at  Law,  Foxcroft 
Building,  68  Post  Street,  San  Francisco,  CaL,  for 
Defendant.     [36] 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

IN  EQUITY. 

MID-CALIFORNIA  CITRUS  ASSOCIATION, 

Appellant, 
vs. 
FRED  STEBLER, 

Appellee. 

Assignment  of  Errors. 

Now  comes  Mid-California  Citrus  Association,  the 
defendant  in  the  cause  of  the  court  below,  entitled, 
Fred  Stebler,  Plaintiff,  vs.  Mid-California  Citrus 
Association,  Defendant,  No.  A-45,  in  the  United 
States  District  Court,  Southern  District  of  Califor- 
nia, Northern  Division,  and  appellant  herein,  by  N. 
A.  Acker,  Esq.,  its  solicitor  and  counsel,  and  says, 
that  in  the  record  and  proceedings  in  said  cause  in 
the  court  below,  there  was  manifest  error  and  it  par- 
ticularly specified  the  following  as  the  errors  upon 
which  it  will  rely,  and  which  it  will  urge  upon  its  ap- 
peal in  the  above-entitled  court. 

I. 

That  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Northern  Divi- 
sion, erred  in  holding  that  United  States  Letters 
Patent  #943,799  issued  December  21,  1909,  to  Fred 
Stebler  for  distributing  apparatus,  mentioned  in  the 
bill  of  complaint  in  this  cause,  are  good  and  valid  in 
law,  particularly  as  to  claims  1,  2,  3,  4,  5,  6,  7,  8,  11, 
14,  15  and  19  thereof. 
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II. 

That  the  United  States  District  Court  for  the 
Southern  District  of  California  Northern  Division, 
erred  in  holding  that  [37]  Fred  Stehler  was  the 
original  and  first  inventor  of  the  invention  described 
and  claimed  in  and  by  said  letters  patent,  and  more 
particularly  as  to  claims  1,  2,  3,  4,  5,  6,  7,  8,  11,  14,  15 
and  19. 

III. 

That  the  United  States  District  Court  for  the 
Southern  District  of  California,  Northern  Division, 
erred  in  holding  that  the  defendant,  Mid-California 
Citrus  Association  has  infringed  upon  said  letters 
patent  #943,799  and  more  particularly  claims  1,  2, 
3,  4,  5,  6,  7, 8, 11, 14, 15  and  19  or  upon  any  of  its  said 
mentioned  claims,  and  upon  the  exclusive  rights  of 
the  complainant,  by  making,  using  and  selling  the 
inventions  claimed  and  patented  in  and  by  any  and 
all  of  the  said  mentioned  claims  1,  2,  3,  4,  5,  6,  7,  8, 11, 
14,  15  and  19  of  said  letters  patent  #943,799. 

IV. 

That  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Northern  Divi- 
sion, erred  in  holding  each  and  all  of  the  allegations 
in  the  bill  of  complaint  in  this  cause  to  be  true,  with 
respect  to  said  letters  patent  #943,799  and  more  par- 
ticularly as  to  claims  1,  2,  3,  4,  5, 6,  7,  8, 11,  14, 15  and 

19  thereof. 

V. 
That  the  United  States   District   Court   for   the 
Southern  District  of  California,  Northern  Division, 
erred  in  holding  that  a  perpetual  injunction  be  is- 
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sued  in  this  cause  against  the  defendant,  its  officers, 
agents,  servants  and  employees,  enjoining  and  re- 
straining them  and  each  of  them  from  making,  using 
or  selling  any  apparatus  emhodying  and  containing 
any  of  the  inventions  or  improvements  described  and 
claimed  in  said  letters  patent  #943,799,  and  more 
particularly  as  to  claims  1,  2,  3,  4,  5,  6,  7,  8,  11,  14, 
15  and  19  thereof. 

VI. 
That  the  United  States  District  Court  for  the 
Southern  [38]  District  of  California,  Northern 
Division,  erred  in  holding  the  defendant,  Mid-Cali- 
fornia Citrus  Association  to  be  liable  for  and  direct- 
ing the  complainant,  Fred  Stebler,  to  recover  of  and 
from  it,  the  profits,  gains  and  advantages  which  the 
defendant  has  received  or  made  from  the  said  in- 
fringement, and  also  the  damages  which  complain- 
ant has  sustained  thereby,  by  reason  of  the  alleged 
infringement  of  United  States  Letters  Patent 
#943,799  and  particularly  as  to  claims  1,  2,  3,  4,  5, 

6,  7,  8, 11, 14, 15  and  19  thereof. 

VII. 
That  the  United  States  District  Court  for  the 
Southern  District  of  California,  Northern  Division, 
erred  in  holding  that  United  States  Letters  Patent 
#943,799,  mentioned  in  the  bill  of  complaint  in  this 
case,  disclosed  a  patentable  combination  or  any  in- 
vention at  all,  particularly  as  to  claims  1,  2,  3,  4,  5,  6, 

7,  8,  11,  14,  15  and  19  thereof. 

VIII. 
That  the  United   States  District   Court  for  the 
Southern  District  of  California  Northern  Division, 
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erred  in  holding  that  the  defendant,  Mid-California 
Citrus  Association,  has  infringed  upon  reissue  let- 
ters patent  #12,297  and  more  particularly  claims  1 
and  10  thereof. 

IX. 
That  the  United  States  District    Court    for   the 
Southern  District  of  California,  Northern  Division, 
erred  in  not  dismissing  the  bill  of  complaint  in  this 
cause. 

X. 
That  the  United  States  District  Court  for  the 
Southern  District  of  California,  Northern  Division, 
erred  in  holding  that  the  complainant  is  entitled  to 
recover  any  costs  herein  from  the  defendant. 

All  of  which  is  respectfully  submitted. 
MID-CALIFORNIA  CITRUS  ASSOCIATION. 

By  N.  A.  ACKER, 
Its  Solicitor  and  Counsel.     [39] 

[Endorsed] :  No.  A-45— Eq.  U.  S.  Circuit  Court 
of  Appeals,  for  the  Ninth  Circuit.  In  Equity.  Mid- 
California  Citrus  Association,  Appellant,  vs.  Fred 
Stebler,  Appellee.  Assignment  of  Errors.  Filed 
Nov.  20,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By 
Ohas.  N.  Williams,  Deputy  Clerk.  Nicholas  A. 
Acker,  Attorney  at  Law,  Foxcroft  Building,  68  Post 
Street,  San  Francisco,  Cal.,  for  Appellant.     [40] 
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United  States  District  Court,  Southern  District  of 
California,  Northern  Division. 

IN  EQUITY— A-45. 

FRED  STEBLER, 

Plaintiff, 
vs. 

MID-CALIFORNIA  CITRUS  ASSOCIATION, 

Defendant. 

Order  Allowing  Appeal. 

Upon  the  filing  of  the  petition  for  order  allowing 
appeal,  and  the  filing  of  the  assignment  of  errors  ac- 
cofnpanying  the  same,  on  motion  of  N.  A.  Acker, 
Esq.,  solicitor  for  Mid-California  Citrus  Associa- 
tion, defendant  in  the  above-entitled  cause,  it  is 
ordered  that  an  appeal  to  the  United  States  Circuit 
of  Appeals  for  the  Ninth  Circuit  from  the  interlocu- 
tory order  and  decree  granting  an  injunction  against 
said  defendant,  filed  and  entered  herein  on  the  20th 
day  of  November,  A  D.  1916,  be  and  the  same  is 
hereby  allowed ;  and  that  a  transcript  of  the  record, 
exhibits  and  all  proceedings  and  papers  herein  be 
forthwith  transmitted  to  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  it  is  fur- 
ther ordered  that  the  said  Mid-California  Citrus 
Association  give  a  bond  in  the  sum  of  Two  Hundred 
Fifty  no/100  ($250)  Dollars,  with  good  and  suffi- 
cient security  to  be  approved  by  the  Court. 

OSCAR  A.  TRIPPET, 
District  Judge. 

November  20th,  1916.     [41] 
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[Endorsed]:  No.  A-45.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division, 
Fred  Stebler,  Plaintiff,  vs.  Mid-Califoniia  Citrus 
Association,  Defendant.  Order  Allowing  Appeal. 
Piled  Nov.  20, 1916.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas.  N.  Williams,  Deputy  Clerk.  Nicholas  A. 
^cker.  Attorney  at  Law,  Foxcroft  Building,  68  Post 
Street,  San  Francisco,  Cal.,  for  Defendant.     [42] 


'United  States  District  Court,  Southern  District  of 
California,  Northern  Division. 

IN  EQUITY— A-45. 
WF'ED  STEBLER, 

Plaintiff, 

vs. 

MID-CALIFORNIA  CITRUS  ASSOCIATION, 

Defendant. 

Bond  on  Appeal. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  the  United  States  Fidelity  &  Guaranty  Com- 
pany, a  corporation,  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Maryland,  and  duly  licensed 
to  transact  business  in  the  State  of  California,  is 
held  and  firmly  bound  unto  Fred  Stebler,  plaintiff  in 
the  above-entitled  court,  in  the  penal  sum  of  Two 
Hundred  &  Fifty  ($250)  Dollars,  to  be  paid  to  Fred 
Stebler,  his  heirs,  assigns  and  legal  representatives, 
for  which  payment  well  and  truly  to  be  made  the 
Fidelity  and  Deposit  Company  of  Maryland  binds 
itself,  its  successors  and  assigns  firmly  by  these 
presents. 
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Sealed  with  corporate  seal  and  dated  this  20th  day 
of  November,  1916. 

The  condition  of  the  above  obligation  is  such  that 
vrhereas  the  Mid-California  Citrus  Association,  de- 
fendant in  the  above-entitled  suit,  is  about  to  take 
an  appeal  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  to  reverse  the  interlocu- 
tory order  and  decree  made,  rendered  and  entered  on 
the  20th  day  of  November,  1916,  by  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, Northern  Division,  in  the  above-entitled 
cause.     [43] 

NOW,  THEREFORE,  if  the  above-named  appel- 
lant shall  prosecute  said  appeal  to  effect,  and  answer 
all  costs  which  may  be  adjudged  against  it,  if  it  fails 
to  make  good  its  appeal,  then,  this  obligation  shall 
be  void ;  otherwise,  to  remain  in  full  force  and  effect. 
UNITED  STATES  FIDELITY  &  GUAR- 
ANTY COMPANY. 
[Seal]  By  W.  H.  SCHRODER, 

Its  Attorney  in  Fact. 
Approved : 

TRIPPET, 

District  Judge. 

State  of  California, 
County  of  Los  Angeles, — ss. 

On  this  20th  day  of  November,  in  the  year  one 
thousand  nine ,  hundred  and  sixteen,  before  me 
Hallie  D.  Winebrenner,  a  notary  public  in  and  for 
said  county  and  state,  residing  therein,  duly  com- 
missioned and  sworn,  personally  appeared  W.  H. 
Schroder,  known  to  me  to  be  the  duly  authorized 
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attorney-in-fact  of  the  United  States  Fidelity  and 
Guaranty  Company,  and  the  same  person  whose 
name  is  subscribed  to  the  within  instrument  as  the 
attorney-in-fact  of  said  company,  and  the  said  W. 
H.  Shroder  duly  acknowledged  to  me  that  he  sub- 
scribed the  name  of  the  United  States  Fidelity  and 
Guaranty  Company  thereto  as  principal  and  his 
own  name  as  attorney-in-fact. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and 
year  in  this  certificate  first  above  written. 

[Seal]  HALLIE  D.  WINEBRENNER, 

Notary  Public  in  and  for  Los  Angeles  County,  State 
of  California.     [44] 

[Endorsed]:  No.  A-45.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division. 
Fred  Stebler,  Plaintiff,  vs.  Mid-California  Citrus 
Association,  Defendant.     Bond  on  Appeal.     Service 

of  the  within  admitted  this  day   of 

A.  D.,  191—.     for . 

Filed  Nov.  20,  1916.  Wm.  M.  Van  Dyke,  Clerk. 
By  Chas.  N.  Williams,  Deputy  Clerk.  Nicolas  A. 
Acker,  Attorney  at  Law,  Foxcroft  Building,  68  Post 
Street,  San  Francisco,  Cal.,  for  Defendant.     [45] 
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In  the  United  States  District  Court  Southern  Dis- 
trict of  California,  Northern  Division. 

IN  EQUITY— A-45. 

FRED  STEBLER, 

Plaintiff, 
vs. 

MID-CALIFORNIA    CITRUS    ASSOCIATION, 

Defendant. 

Stipulation  as  to  Record  on  Appeal 

In  order  to  save  expense,  it  is  hereby  stipulated 
by  and  between  counsel  for  the  respective  parties 
to  the  above-entitled  suit  that  the  record  on  appeal 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  this  suit,  shall  comprise.  Bill  of  Complaint, 
Answer  to  Bill  of  Complaint,  Amended  Answer 
of  Defendant  to  Bill  of  Complaint,  Decree  of  the 
Court,  Petition  for  Order  Allowing  Appeal, 
Order  Allowing  Appeal,  Assignment  of  Errors, 
Bond  on  Appeal,  Stipulation  of  Counsel;  and  that 
in  the  Circuit  Court  of  Appeals  the  said  Appeal 
shall  be  heard  on  the  printed  record  in  companion 
appeal  case  entitled,  Porterville  Citrus  Association, 
Appellant,  vs.  Fred  Stebler,  Appellee,  and  in  the 
lower  Court,  Fred  Stebler  vs.  Porterville  Citrus 
Association,  No.  A-44:,  and  that  this  appeal  may 
be  heard  on  the  printed  record  of  said  appeal  case, 
Porterville  Citrus  Association  vs.  Fred  Stebler,  and 
abide  by  the  decision  of  the  Circuit  Court  of  Appeals, 
rendered  in  connection  with  said  appeal 
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Dated  San  Francisco,  Nov.  28,  191G. 

MID-CALIFORNIA   CITRUS   ASSOCIA- 
TION, 

By  N.  A.  ACKER, 
FRED  STEBLER, 
By  FREDERICK  LYON.     [46] 

[Endorsed]:  No.  A-45.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division. 
Fred  Stebler,  Plaintiff,  vs.  Mid-Califoniia  Citrus 
Association,  Defendant.  Stipulation.  Filed  Dec. 
6,  1916,  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N. 
Williams,  Deputy  Clerk.  Nicholas  A.  Acker,  At- 
torney at  Law,  Foxcroft  Building,  68  Post  Street, 
San  Francisco,  Cal.,  for  Defendant.     [47] 


In  the  United  States  District  Court  Southern  Dis- 
trict of  California,  Northern  Division. 
IN  EQUITY— No.  A-45. 

FRED  STEBLER, 

Plaintiff, 

vs. 

MID-CALIFORNIA    CITRUS    ASSOCIATION, 

Defendant. 

Praecipe  for  Record  on  Appeal. 

To  the  Clerk  of  the  Above-entitled  Court : 

You  will  please  prepare  and  certify  to  the  clerk 
of  the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit,  copies  of  the  following  documents, 
the  same  constituting  Transcript  on  Appeal  to  said 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  viz: 
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Bill  of  Complaint. 
Answer  to  Bill  of  Complaint. 

Amended  Answer  of  Defendant  to  Bill  of  Complaint. 
Decree  of  the  Court. 
Petition  for  Order  Allowing  Appeal. 
Order  Allowing  Appeal. 
Assignment  of  Errors. 
Bond  on  Appeal. 
Stipulation  of  Counsel. 

Dated  San  Francisco,  Calif.,  November  28th,  1916. 
MID-CALIFOENIA    CITRUS    ASSOCIATION, 

By  N.  A.  ACKER, 
Its  Solicitor.     [48] 

[Endorsed]:  No.  A-45.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division. 
Fred  Stebler,  Plaintiff,  vs.  Mid-California  Citrus 
Association,  Defendant.  Recipe.  Filed  Dec.  1, 1916. 
Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams, 
Deputy  Clerk.  Nicholas  A.  Acker,  Attorney  at 
Law,  Foxcroft  Building,  68  Post  Street,  San  Fran- 
cisco, Cal.,  for  Defendant.     [49] 


In  the  District  Court  of  the  United  States  of  Amer- 
ica, in  and  for  the  Southern  District  of  Califor- 
nia, Northern  Division. 

No.  A-45— EQUITY. 
FRED  STEBLER, 

Complainant, 
vs. 

MID-CALIFORNIA    CITRUS    ASSOCIATION, 

Defendant. 
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Certificate    of    Clerk    U.    S.    District    Court    to 
Transcript  of  Record. 

I,  Wm.  M.  Van  Dyke,  clerk  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  do  hereby  certify 
the  foregoing  forty-nine  typewritten  pages,  num- 
bered from  1  to  49,  inclusive,  and  comprised  in  one 
volume,  to  be  a  full,  true  and  correct  copy  of  the 
Bill  of  Complaint,  Answer  of  Defendant,  Amended 
Answer  of  Defendant,  Decree  of  the  Court,  Petition 
for  Order  Allowing  Appeal,  Assignment  of  Errors, 
Order  Allowing  Appeal,  Bond  on  Appeal,  Stipu- 
lation of  Counsel  as  to  Record  on  Appeal,  and 
Praecipe  for  Record  on  Appeal  in  the  above  and 
therein  entitled  cause,  and  that  the  same  together 
constitute  the  record  on  appeal  in  said  cause  as 
specified  in  the  said  praecipe  filed  in  my  office  on  be- 
half of  the  appellant  by  its  solicitor  of  record. 

I  do  further  certify  that  the  cost  of  the  foregoing 
record  is  $21.10,  the  amount  whereof  has  been  paid 
me  by  the  Mid-California  Citrus  Association,  the  ap- 
pellant herein. 

IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  District  Court 
of  the  [50]  United  States  of  America,  in  and  for 
the  Southern  District  of  California,  this  28th  day 
of  March,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  seventeen  and  of  our  Independence  the 
one  hundred  and  forty-first. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California.     [51] 
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[Endorsed]:  No.  2961.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Mid-Cali- 
fornia Citrus  Association,  a  Corporation,  Appellant, 
vs.  Fred  Stebler,  Appellee.  Transcript  of  Record. 
Upon  Appeal  from  the  United  States  District  Court 
for  the  Southern  District  of  California,  Northern 
Division. 

Filed  March  29,  1917. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

MID-CALIFORNIA    CITRUS    ASSOCIATION, 

Appellant, 
vs. 
FRED  STEBLER, 

Appellee. 

Order  Extending  Time  to  and  Including  February 
1,  1917,  to  File  Record  and  Docket  Cause. 

Good  cause  appearing  therefor,  it  is  hereby  or- 
dered that  the  time  for  filing  the  record  and  docket- 
ing the  cause  in  the  United  States  Circuit  Court  of 
Appeals  in  the  above-entitled  cause  to  be  extended 
to  and  including  the  1st  day  of  February,  1917. 
Los  Angeles,  California,  December  13,  1916. 

TRIPPET, 
District  Judge. 
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[Endorsed]:     No   .     United    States    Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.  Mid- 
California  Citrus  Association,  Appellant,  vs.  Fred 
Stebler,  Appellee.  Order  Extending  Time  to  Pile 
Record  and  Docket  Cause  to  February  1st,  1917. 
Filed  February  Dec.  4,  1916.  F.  D.  Monckton, 
Clerk. 

In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

MID-CALIFORNIA    CITRUS    ASSOCIATION, 

Appellant, 
vs. 
FRED  STEBLER, 

Appellee. 

Order  Extending  Time  to  and  Including  April  1, 
1917,  to  File  Record  and  Docket  Cause. 

Good  cause  appearing  therefor,  it  is  hereby  or- 
dered that  the  time  for  filing  the  record  and  docket- 
ing the  cause  in  the  United  States  Circuit  Court  of 
Appeals  in  the  above-entitled  cause  be  extended  to 
and  including  the  1st  day  of  April,  1917. 
Los  Angeles,  California,  January  30,  1917. 

TRIPPET, 
District  Judge. 

[Endorsed]:     No   .     United    States    Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.  Mid- 
California  Citrus  Association,  Appellant,  vs.  Fred 
Stebler,  Appellee.  Order  Extending  Time  to  File 
Record  and  Docket  Cause,  to  and  Including  Apr.  1, 
1917.     Filed  Feb.  3,  1917.     F.  D.  Monckton,  Clerk. 


48  Mid-California  Citrus  Association 

No.  2961.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Mid-California  Citrus  Assn., 
a  Corporation,  vs.  Fred  Stebler.  Two  Orders  Under 
Rule  16  Enlarging  Time  to  April  1,  1917,  to  File 
Record  Thereof  and  to  Docket  Case.  Refiled  Mar. 
29, 1917.     F.  D.  Monckton,  Clerk.  ^^  . 
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